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PREFACE  TO  THE  FIRST  VOLUME. 


The  importance  to  the  legal  profession  of  having  in  an  available  form 
the  decisions,  which  from  time  to  time  have  been  given  in  our  Supreme 
Court,  must  be  so  obvious  that  it  might  appear  unnecessary  to  say  any- 
thing by  way  of  notice  or  preface  to  the  present  work.  Since  the  granting 
of  the  Royal  Charter,  1825,  only  one  volume  of  Reports  or  Decisions  of 
the  Supreme  Court  has  been  published,  namely,  in  the  year  1829,  con- 
taining the  decisions  of  the  years  from  1817  to  1826. 

I  propose  that  the  present  scries  shall  consist  of  about  six  volumes, 
embracing  all  the  reported  decisions  of  leading  cases  of  our  Courts  on 
points  of  law  und  general  interest.  The  present  volume,  as  will  be  seen 
by  reference,  embraces  all  the  reported  decisions  from  1884  to  1896,  inclu- 
Hive.  The  s^econd  volume,  now  in  the  hands  of  the  printer,  will  contain 
the  decisions  from  1874  to  1884,  and  so  on,  down  to  the  date  when  the 
volume  previously  referred  to  was  issued,  each  volume  embracing  about 
X  ten  vears'  decisions. 


0 


I  have  formed  tlie  present  volume  out  of  such  cases  as  I  deemed  im- 
[K)rtant  and  instructive,  and  omitted  such  cases  only  (\s  appeared  not 
important  for  the  current  study  and  practice  of  the  law,  and  which  were 
only  an  affirmation  of  principles  long  since  settled  by  English  Courts. 

In  the  work  of  revision  I  have  been  careful  not  to  abridge  any  judg- 
ment except  as  to  the  pleadings  or  statement  of  facts,  and  unimportant  as 
regards  the  results.  The  reasoning  of  the  Judge  and  the  authorities  cited, 
no  matter  hew  piolix,  have  in  no  way  been  retrenched.  In  cases  where 
three  judgments  have  been  given  in  the  same  cause,  I  have  published  in 
full,  without  any  curtailment^  the  one  which  in  every  respect  appeared  the 
fullest.     In  but  few  cases  has  a  judgment  standing  alone  been  abridged. 

The  head  note  to  each  case  has  been  constructed  with  a  view  of  putting 
briefly  and  without  unnecessary  use  of  technical  phraseology  a  digest  of 
each  decision.  My  aim  has  been  to  furnish  the  practitioner  with  reports 
of  our  own  Courts  in  such  a  form  that  he  will  readily  find  the  information 
lie  requires  for  ordinary  purposes. 


No  criticism  of  the  work  will  be  mure  severe  than  my  own,  as  no  one 
can  be  more  sensible  of  its  manifest  imperfections.  It  was  performed 
during;  the  past  year,  in  odd  hours  when  free  from  public  and  professional 
duties,  and  at  no  timp  have  I  been  able  to  give  to  it  that  undivided  and 
consecutive  attention  which  I  should  have  liked  to  have  bestowed  upon  it. 

If  the  result  should  be  of  use  to  the  profession,  and  the  learning  an<l 
research  of  those  who  preceded  us  made  available,  then  I  shall  be  amply 
repaid  for  the  toil  and  labour  expended  on  the  work. 

E.  P.  MORRIS. 
St.  John's,  March  18th,  1897. 
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DECISIONS  OF  THE  SUPREME  COURT  OF 
NEWFOUNDLAND, 


QUEEN  V.  CAKEW.  * 
1864,  January,    Brady,  C.  J. ;  Little,  J. ;  Kobinson,  J. 

Crown— Royal  prerogative— Exercise  o/—  Practice  in—  Verdict  of  wilful  murder— 
Conditioned  pardon— Grounds  for—Insanity— Irregularity  in  taking  fury  lists. 

On  a  trial  for  wilful  murder  the  prisoner  whose  defence  was  insanity  was  found 
guilty.  Subsequently  on  a  motion  for  a  new  trial,  it  was  contended  in  argu- 
ment amongst  other  grounds  that  the  jury  lists  prescribed  by  the  Jury  Act  had 
not  been  prepared  conformably  with  the  btatute.  This  was  admitted  by  the 
Attorney  General.  On  the  same  argument  it  was  admitted  that  the  evidence 
established  against  the  prisoner  the  fact  of  homicide.  Without  giving  any  de- 
cision on  the  [loint  raised  in  the  argument,  the  Judges  in  a  letter  addressed  to 
His  Ezcelleury  the  Governor  recommended  that  it  was  u  case  for  the  exercise 
of  the  Royal  prerogative.  His  Excellency  accordingly  having  taken  the  mat- 
ter into  consideration,  in  the  presence  of  his  Executive  Council  and  the  Judges 
of  the  Supreme  Court,  approved  of  the  same,  and  the  prisoner  was  accordingly 
sentenced  to  confinement  in  the  Lunatic  Asylum  during  Her  Majesty's  pleasure. 

Prisoner  being  arraigned,  pleaded  not  guilty.  Petty  Jury 
were  empannelled  and  sworn.  The  Attorney  General  stated 
case  to  the  jury  for  the  prosecution,  and  called  witnesses.  The 
prisoner's  counsel  addressed  jury  and  called  witnesses  for  the 
defense.  The  Crown  then  entered  upon  a  rebutter  case,  and 
called  Charles  Crowdy.  The  prisoner's  counsel  then  addressed 
jury  on  the  rebutter  case.  The  Attorney  General  then  address- 
ed jury  on  behalf  of  Crown.   Mr.  Justice  Little  then  summed  up. 

The  jury  then  retired,  and  after  considerable  deliberation, 
came  into  Court  and  desired  to  have  the  evidence  of  Dr.  Stabb 
read  to  them. 

This  having  been  done,  they  again  retired  to  their  jury-room, 
and  about  half-past  eight  o'clock,  p  m.,  came  into  Court  with  a 
verdict  of  Guilty. 

*  For  full  report  of  this  case  by  the  late  Prescott  Emerson,  Q.C.,  including  evid- 
ence of  witnesses,  addresses  of  counsel,  charge  of  Justice  Little  to  jury,  and  corres- 
pondence between  the  Judges  of  the  Supreme  Court  and  Governor  Bannerman  relative 
to  the  exercise  of  the  Royal  prerogative,  see  Day  Booky  January,  1864. — Editor. 
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Per  Curiam. — Have  you  considered  carefully  the  evidence  of 
insanity  ? 

By  the  Jury, — ^We  have,  my  Lords. 

The  verdict  was  then  recorded,  and  the  prisoner  remanded, 
and  ordered  to  be  brought  up  on  the  following  Thursday  for 
final  judgment. 

The  Court  then  adjourned. 


December  8, 

Present  the  Chief  Justice  and  the  Assistant  Judges. 

Mr.  Hogsett  moved  for  a  new  trial  on  the  following  grounds: 

1 — That  the  Venue  was  not  proved — the  only  evidence  being 
that  the  crime  was  committed  in  Broad  Cove,  in  Bonavista  Bay. 
Bonavista  Bay  had  not  been  proved  to  be  in  Newfoundland. 

2 — That  evidence  was  received  by  the  Court  which  should 
not  have  been  received,  and  that  if  it  were  properly  admitted, 
testimony  was  rejected  by  the  Court  which  should  have  been 
received. 

3 — That  the  verdict  was  contrary  to  evidence,  the  testimony 
of  the  medical  witness  and  others  having  established  the  in- 
sanity of  the  prisoner. 

4 — That  the  trial  was  illegal,  inasmuch  as  the  jury  was  not 
constituted  pursuant  to  the  Statute  19  Vic,  cap.  13. 

The  learned  counsel  contended,  in  support  of  his  first  objec- 
tion, that  the  evidence  did  not  show  that  the  murder  took  place 
in  Newfoundland,  but  at  Broad  Cove  in  Bonavista  Bay ;  but 
Bonavista  Bay  had  not  been  proved  to  be  in  Newfoundland,  and 
the  Court  could  not  judicially  notice  that  it  was  so.  The  Crown 
had  undertaken  to  prove  that  the  crime  had  been  committed  in 
Newfoundland,  within  the  jurisdiction  of  the  Court,  and  had 
failed  to  do  so.     The  venue  was  Newfoundland,  S.  S. 

Secondly,  that  evidence  was  rejected  that  should  have  been 
admitted.  Questions  had  been  allowed  to  be  put,  based  on  the 
assumption  of  facts  proven,  and  the  following  one,  put  by  him, 
(Mr.  Hogsett),  had  been  rejected : — 

May  a  person  laboring  under  melancholia,  and  who  commits 
murder  while  so  affected,  be  unconscious  that  his  act  involved 
that  crime  ? 

That  c[uestion,  as  framed,  was  purely  scientific,  and  had  been 
put  to  Dr.  Stabb,  whose  profession  enabled  him  to  speak  scien- 
tifically. The  answer  of  Dr.  Stabb,  to  a  question  put  by  the 
Crown,  was  that  the  symptoms  indicated  by  the  acts  proved. 
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•showed  a  diseased  mind.  Melancholia  was  a  species  of  insanity 
which  Beck  stated  to  have  a  tendency  in  some  cases  to  homicide. 
That  the  testimony  for  the  Crown  was  improperly  admitted 
^n  this  point,  or  that  the  rejection  of  the  evidence  for  the  pris- 
joner  was  against  law.  The  learned  counsel  then  read  the  fol- 
.lowing  affidavits : — 

The  Queen  v.  Michael  Carew.^Renry  H.  Stabb,  of  St  John's,  in  the 
Central  District  of  the  Island  of  Newfoundland,  Superintendent  of  the 
Hospital  of  the  Insane,  maketh  oath  and  laith,  that  the  facts  disclosed  at 
the  trial  of  the  above  cause  indicated  a  state  of  mind  amounting  to  insanity 
.on  the  part  of  the  above-named  Michael  Carew.  That  deponent  is  of 
opinion,  derived  from  the  said  facts  that  the  said  Michael  Uarew,  at  the 
time  of  the  commission  of  the  offence  of  which  he  is  convicted,  was  insane, 
and  not  an  accountable  being ;  and  this  deponent  further  saith,  that  he  has 
read  and  recollects  the  question  put  to  him  by  Mr.  Hogsetl,  a  copy  of  which 
is  under- written,  on  the  trial  of  the  above  cause,  and  which  the  Court 
would  not  permit  deponent  to  answer.  That  if  deponent  had  been  per- 
mitted to  answer  the  said  question,  his  reply  would  have  been,  yes  ;  and 
lastly,  deponent  saith,  the  evidence  he  gave  upon  the  trial  of  this  cause,  he 
is  convinced  is  correct ;  and  he  is  the  more  confirmed  in  this  view  from 
the  bodily  and  mental  weakness  of  the  said  Michael  Carew  at  the  present 
tfn^. 

Henry  H.  Stabb. 

The  Queen  v.  Michael  Carew, — Joseph  Shea,  of  St.  John's,  in  the  Central 
District,  of  the  Island  of  Newfoundland,  M.  D.,  and  Henry  H.  Stabb,  of 
the  same  place.  Physician  Superintendent  of  the  Hospital  of  the  Insane, 
severally  make  oath  and  say,  that  on  the  7th  day  of  December,  instant, 
they  examined  the  above-named  Michael  Carew,  confined  in  Her  Ma- 
jesty's Gaol,  in  this  city,  and  found  him  to  be  suffering  from  confu- 
sion of  that  intellect,  apparently  depending  upon  the  weakness  of  mind 
and  body.  That  the  said  Michael  Carew  has  also  symptoms  of  some 
disease  of  the  brain  or  its  membranes ;  that  deponents  cannot  say  that 
the  said  Michael  Carew  i^  at  this  moment  evidently  insane,  neither  can 
they  assert,  nor  would  they  be  understood  to  say,  that  he  is  of  sound  mind 
and  body  ;  and  deponents  emphatically  swear  that  they  make  the  foregoing 
statements,  totally  excluding  trom  their  minds  any  knowledge  of  the  pre- 
vious condition  of  the  Baid  Michael  Carew. 

J.  Shea,  M.  D., 
Henry  H.  Stabb. 

Counsel  then  reviewed  the  whole  of  the  evidence,  and  con- 
tended that  it  proved  that  the  prisoner  was  insane.  The  Medi- 
cal witness,  had,  on  his  examination,  stated  that  a  man  who 
would  commit  such  acts  as  were  proved  against  the  prisouer, 
was  insane. 

In  support  of  the  fourth  objection,  that  the  jury  was  not 
properly  constituted,  counsel  read  the  following  affidavit: 
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In  the  SupuEins  Court. 

The  Queen  v.  Michael  Carew. — George  James  Hogsett,  of  St.  John's,  in' 
the  Central  District  of  the  Island  of  Newfoundland,  Barrister-at-Law,- 
maketh  oath  and  saith,  that  he  has  made  enquiries  at  the  office  of  the 
Sheriff  of  the  Central  District  aforesaid,  John  V.  Nugent,  Esq.,  and  has 
been  informed  by  the  said  Sheriff,  and  Mr.  Jeans,  that  the  Petty  Jury  List, 
from  which  the  panels  were  drawn  and  summoned  for  the  present  tenu  of 
this  Honorable  Court,  was  not  revised  by  the  Magistrate  on  the  last  Tues- 
day in  January  of  the  present  year,  as  directed  to  be  done  by  the  8th  sec- 
tion of  luti  19th  Vic,  cap.  13;  nor  did  the  said  Magistrates  furnish  the 
returns  prescribed  by  the  said  Statute  ;  and  deponent  further  saith  that  he 
was  not  aware  of  the  above  facts  until  after  the  trial  and  verdict  delivered 
in  t lie  above  cause. 

Geo.  J  as.  Hogsett. 

The  8th  section  of  the  Jury  Act,  19  Vic,  c;ip.  13,  was  impera- 
tive on  the  Magistrate,  to  revise  the  list  of  Jurors,  and  to  furnish 
Buch  revised  list  to  the  SherifT.  Counsel  cited  Rex  v,  Fotvler,  4, ; 
B.  cfc  Aid,  7  ;  Bacon's  Abrid.,  771;  7  Mod.  Rep,,  5^;  11  Q.  B., 
779 ;  and  contended  that  on  their  authority  the  Court  should 
set  aside  the  verdict,  and  grant  a  new  trial. 

Little,  «7. — If  the  objection  prevail,  would  it  not  hold  good 
against  the  constitution  of  the  Grand  Jury  who  found  the  Bill? 

Mr.  Hogsett. — Certainly. 

Court  then  adjourned  the  further  hearing  of  the  argument 
until  to-morrow,  at  11  o'clock,  a.  m. 


December  9. 

The  Court  met  at  11  o'clock,  a.  m. 

The  Attorney  General  then  replied.  There  were  four  grounds 
of  exception  taken  to  the  passing  of  sentence  on  the  prisoner. 
First, — That  the  offence  was  not  shown  to  have  been  committed 
within  the  jurisdiction  of  the  Court — that  the  rc?iue  was  not 
laid  in  the  right  place.  He  thought  that  the  evidence  could 
not  have  been  more  complete  as  to  time,  place,  and  circumstance. 
He  would  take,  for  instance,  the  deposition  of  Mr.  Murphy,  read 
at  the  trial,  and  who  stated  that  he  was  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  Northern  District  of  Xewfound- 
land.  The  Court  would,  however,  without  that,  take  judicial 
notice  of  Bonavista  being  within  the  jurisdiction  of  the  Court,- 
froni  the  Eepresentation  Act,  and  the  Proclamation  of  the  Gov- 
ernor, setting  the  limits  of  each  district.  Counsel  referred  to 
BoBCoe,  where  it  was  stated  the  Court  would  take  judicial  notice 
of  the  Counties  of  England.     Secondly,  as  to  the  improper  re- 
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jection  and  reception  of  evidence.  That  arose  upon  the  recep- 
tion of  evidence  of  medical  opinion,  touching  a  question  of  skill 
and  scientific  knowledge,  lying  within  the  peculiar  experience 
of  the  witness.  It  had  been  in  the  prisoner's  own  favor,  and 
his  case  would  have  been  very  lame  without  it.  He  did  not 
see  how  the  learned  counsel  could  properly  except  to  it.  As  to 
the  rejection  of  the  question  alluded  to,  he  considered  that  it 
was  applied,  in  this  case,  to  a  matter  of  fact,  wholly  to  be  de- 
.cided  by  the  jury — and  had  the  witness  been  permitted  to  answer 
it,  he  would  have  usurped  the  jury's  province.  With  reference 
to  the  third  objection,  the  learned  counsel  had  contended  that 
the  prisoner  was  insane.  The  evidence  fell  short  of  establishing 
that  fact,  and  in  no  way  shewed  that  he  was  not  a  responsible 
being.  The  most  important  point,  however,  as  relied  upon  by 
the  learned  counsel  was,  that  the  Jury  List  had  not  been  re- 
vised by  the  Magistrates,  according  to  law.  Now  he  (Attorney 
General)  could  not  justify.,  in  any  way,  such  omission — he  re- 
frained from  passing  any  opinion  upon  it.  He  submitted,  how- 
ever, that  such  objection  was  now  too  late.  It  would  probably 
have  been  a  good  ground  of  challenge  to  the  array ;  but  at  this 
stage  of  the  proceedings,  was  useless.  Cites  Kennedy  on  Juries. 
aConneVs  case,  ^  State  Trials,  10  M  &  W.,  605;  11,  M.  tk  W,, 
826.  In  this  instance  there  was  a  waiver  of  concensus  tolitur 
errorum.  There  was  no  affidavit  to  shew  that  any  person  who 
sat  on  the  Jury  was  disqualified.  HUl  v.  Jacques,  12,  East. 
Arch.  Prac.  86  ;  8,  B.  &  C,  761 ;  7,  D.  &  R,  86^  Tidd's  Prac., 
2,  D.  &  R,  126.  A  ventre  de  novo  was  granted  when  the  de- 
fect appears  at  the  face  of  the  record ;  a  new  trial  where  the 
matters  were  de  liars  the  record. 

In  the  Cat's  Cove  case,  the  point  had  been  expressly  decided, 
that  the  challenge  to  the  polls  must  have  been  taken  on  the 
trial. 

Mr.  Hogsett  then  replied,  and  again  urged  his  objections  and 
referred  to  11,  Mod.,  119,  where  it  was  ruled  by  ffolt,  C.  J.,  and 
Powi/s,  J.,  and  Goidd,  J.,  that  "  if  a  party  have  a  cause  of  chal- 
lenge, and  know  of  it  time  enough  before  the  trial,  if  he  do  not 
challenp;e,  he  shall  not  have  a  new  trial ;  contra,  if  he  has  not 
timely  notice  of  it."  This  was  in  the  case  of  Lady  Herbert  v. 
Slmw,  where  a  letter  had  been  written  by  the  Duke  of  Leeds 
to  every  particular  Juror. 

The  Court  then  adjourned,  and,  at  a  subsequent  sitting,  the 
prisoner  was  ordered  to  be  brought  up  for  judgment  on  the  fol* 
lowing  Tuesday. 


6  QUEEN  V.  CAEEW. 

Tuesday,  December  15. 

Court  met  at  eleven  o'clock,  a.  m. 

The  case  of  the  Queen  v.  Michael  Carew,  having  been  called,^ 
the  Chief  Justice  said : — 

Michael  Carew,  a  course  has  been  adopted  since  your  con- 
viction, which  has  rendered  it  unnecessary  to  decide  the  objec- 
tions to  the  verdict  of  "  guilty"  in  your  case,  which  were  brought 
under  our  notice  by  the  learned  counsel  who  defended  you; 
and  which  has  also  relieved  us  from  the  painful  duty  of  pro- 
nouncing sentence  of  death  upon  you. 

We  addiessed  to  His  Excellency  the  Governor  a  communica- 
tion, which  the  law  empowered  us  to  make,  and  after  the  most 
grave  and  anxious  consideration  of  every  matter  brought  under 
our  notice  at  your  trial  and  subsequently,  we  felt  that  we  were 
justified,  "in  favour  of  life,"  in  making  that  communication, 
and  His  Excellency  has  been  mercifully  pleased  to  act  upon  it. 
The  communication  was  in  these  words : — 

Judges'  Chambers, 

St.  John's,  Newfoundland, 
10th  December,  1863, 

Mat  it  please  Your  Excellency, — 

In  the  case  of  the  Queen  v.  Michael  Carew^  tried  before  the  Supreme  Court 
during  the  present  term,  in  which  the  prisoner  was  chai*ged  with,  and  by 
a  verdict  of  a  jury  convicted  of,  the  murder  of  Jane  Carew,  his  wife,  we 
respectfully  submit,  for  Your  Excellency's  consideration,  the  annexed  copies 
of  affidavits,  which  were  filed  in  the  Supreme  Court,  in  that  case,  suDse- 
quent  to  the  trial,  upon  a  motion  for  a  new  trial.  On  the  discussion  that 
arose  upon  one  of  those  affidavits,  the  Attorney  General  admitted  that  the 
lists  of  jurors  prescribed  by  the  Jury  Acts  had  not  been  prepared  conform- 
ably with  the  Statutes.  The  counsel  for  the  prisoner,  Mr.  Hogsett,  ad- 
mitted on  the  same  arguments,  that  the  evidence  established  against  the 
prisoner  the  fact  of  homicide,  and  only  contended  that  he  should  have  been 
acquitted  upon  the  ground  of  insanity.  From  the  foregoing  facts  and  affi- 
davits, as  well  as  from  the  favorable  circumstances  appearing  at  the  trial, 
we  humbly  recommend  the  prisoner,  Michael  Carew,  to  Her  Majesty's 
mercy,  and  to  a  pardon,  upon  condition  of  his  being  imprisoned  during 
Her  Majesty's  pleasure. 

In  making  tnis  recommendation  to  Your  Excellency,  we  desire  not  to  be 
understood  as  casting  the  slightest  reflection  or  imputation  upon  the  jury 
who  tried  the  case. 

(Signed),        Francis  Bradt,  Ch.  /., 
P.  F.  Little,  Asst,  J., 
Brtan  Robinson,  Assi.  J. 

**  In  reply  we  received  Her  Most  Gracious  Majesty's  pardon, 
which  the  Officer  of  the  Court  will  read  to  you. 
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M.  W.  Walbank,  Esq.,  the  Clerk  of  the  Court,  then  read  the 
following  Conditional  Pardon : — 

A.  Bannerman,  victoria,  hy  the  Grace  of  Qod,  of  the 

Governor  of  Newfoundland.  United  Kingdom  of  Great  Britain  and 

[h.  8.]  Ireland,  Queen,  Defender  of  the  Faith. 

To  Our  trusty  and  well-beloved,  Our  Chief  Justice  and  Assistant  Judges 
of  Our  Supreme  Court  of  Newfoundland,  and  to  all  others  whom  it 
may  concern : 

Whereas,  We  did,  by  certain  Letters  Patent,  under  the  Qreat  Seal  of  Our 
United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at  Westmin- 
ster, the  fourteenth  of  February,  in  the  twentieth  year  of  Our  reign,  con- 
stitute and  appoint  Our  trusty  and  well-beloved  Sir  Alexander  Bannnerman 
to  be  Our  Governor  and  Commander-in-Chief,  in  and  over  Our  Island  of 
Newfoundland,  and  the  Islands  and  Territories  within  the  limits  therein 
described  ;  and  whereas,  by  the  said  Letters  Patent,  We  did  give  and  grant 
to  the  said  Sir  Alexander  Bannerman  full  power  and  authority  as  he  shall 
see  occasion,  in  Our  name  and  on  Our  behalf,  to  grant  to  any  offenders  con- 
victed of  any  crimes  in  any  Court,  or  before  any  Judge,  Justice  or  Magis- 
trate, within  Our  said  Island,  a  Pardon,  either  free  or  subject  to  lawful 
conditions,  but  subject  to  the  regulations  and  directions  contained  in  the 
instructions  given  to  Our  said  Governor,  under  Our  Royal  Sign  Manual 
and  Signet,  bearing  date  at  Our  Court,  at  Buckingham  Palace,  the  four- 
teenth day  of  February,  aforesaid.  And  whereas  Our  trusty  and  well- 
beloved.  Our  Chief  Justice  and  Our  Assistant  Judges  of  Our  Supreme 
Court  of  Newfoundland,  have  represented  to  Our  Governor,  that  in  term 
of  Our  Supreme  Court,  now  being  holden  in  St.  John's,  in  Our  said  Island 
of  Newfoundland,  Michael  Carew,  of  Broad  Cove,  Bonavista  Bay,  fisher- 
man, was  tried  and  convicted  of  the  wilful  murder  of  one  Jane  Carew, 
the  wife  of  the  said  Michael  Carew.  And  whereas  Our  said  Chief  Justice 
and  Assistant  Judges  have  reported  to  Our  said  Governor,  that  from  cer- 
tain favorable  circumstances  appearing  at  the  trial  of  the  said  Michael 
Carew,  as  well  as  for  divers  matters  in  relation  to  the  preparation  of  the 
jury  lists  of  the  said  Court,  and  brought  to  the  notice  of  Our  said  Chief 
Justice  and  Assistant  Judges  since  the  tiial,  they  have  considered  that 
Our  Royal  Prerogative  may  be  properly  exerciseci  in  behalf  of  the  said 
Michael  Carew,  and  they  have  accordingly  recommended  to  Our  said  Gov- 
ernor to  gi'ant  a  Pardon  to  the  said  Michael  Carew,  upon  condition  of 
his  being  placed  in  confinement  during  Our  pleasure.  And  whereas  Our 
said  Governor,  in  accordance  with  Our  Royal  Instructions  aforesaid,  in 
presence  of  Our  Executive  Council  and  Our  said  Assistant  Judges,  having 
taken  into  consideration  the  report  and  recommendation  of  Our  said  Chief 
Justice  and  Assistant  Judges,  has  approved  of  the  same  :  Now,  therefore, 
know  ye,  that  we  do  hereby,  of  Our  free  will  and  pleasure,  extend  Our 
Mercy  and  Gracji  1«  the  said  Michael  Carew,  and  do  ^rant  to  him  Our  Par- 
don for  his  said  crime,  but  unon  the  express  condition,  nevertheless,  that 
be,  the  said  Michael  Carew,  snail  be  confined  during  Our  pleasure,  in  the 
Lunatic  Asylum  of  St  John's,  aforesaid,  or  in  sudi  other  place  as  Our 
Governor  for  the  time  being,  of  Our  said  Island,  may  direct 
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In  testimony  whereof,  we  bave  caused  these  Our  Letters  to  be  made 
Patent,  under  the  Great  Seal  of  Our  said  Island. 

Witness  Our  trusty  and  well-beloved  Sir  Alexander  Bannerman, 
Knight,  Our  Governor  and  Commander-in-Chief,  in  and  over 
Our  said  Island  and  its  Dependencies,  at  St.  John's,  in  Our 
said  Island,  the  fourteenth  day  of  December,  1863,  and  in  the 
Twenty-seventh  year  of  Our  reign. 

By  His  Excellency's  Command, 

R.  Carter, 
Acting  Colonial  Secretary. 

The  Chief  Justice, — Therefore  let  the  said  Michael  Carew  be 
confined,  during  Her  Majesty's  pleasure,  in  the  Lunatic  Asylum 
of  St.  John's,  or  in  such  other  place  as  the  Governor,  for  the 
time  being,  of  this  Is) md,  may  direct ;  and  in  the  meantime, 
be  remanded  to  Her  ifajesty's  gaol  of  St.  John's. 


Letter  from  i  'aptain  Coen,  Private  Secretary  to  His  Excellency 
Sir  Aleomader  Bannerman. 

Government  House,  Dec.  21,  1863. 

Sir, — Having  intimated  to  the  Governor  your  intention  of  publishing  a 
report  of  the  recent  trial  of  Michael  Carew,  for  the  murder  of  his  wife,  and 
being  desirous  of  giving  a  correct  account  t>f  the  whole  proceedings  con- 
nected with  that  trial,  and  expressed  a  wish  that  His  Excellency  would 
favor  you  with  tiie  circumstances  which  cccurred  relative  to  the  conditional 
pardon  granted  by  the  Crown  t<i  the  prisoner,  considerable  discussion  hav- 
ing taken  place  on  tlie  subject.  His  Excellency  can  see  no  objection  to  accede 
to  your  reque.««t,  and  desires  me  to  acquaint  you  : 

That  the  Letters  Patent  granted  by  the  Crown,  appointing  the  Governor 
of  the  Colony,  vest  in  him  lull  power  and  authority,  "as  he  shall  see  occa- 
sion, in  name  of,  and  on  behalf  of  the  Crown,  to  gi-ant  to  any  offenders 
convicted  of  any  crimes,  in  any  Court,  or  before  any  Judge,"  Justice  or 
Magistrate,  in  Newfoundland,  a  panion,  either  free  or  subject  to  lawful 
conditions,  or  any  respite,  &c.,&c.,  subject  to  the  regulations  and  directions 
contained  in  the  Instructions  under  the  Koyal  Sign  Manual  and  Signet 
accompanying  the  Governor'd  Conmiission." 

In  all  cases,  therefore,  the  Governor  is  vested  with  the  power  of  granting 
pardons,  free  or  conditional ;  but  in  the  case  of  murder,  (vide  37th  para- 
graph of  the  Royal  Instructions,  which  were  publicly  read  and  printed  on 
his  assumption  of  the  Government,^  he,  the  Governor,  is  "  required,  and 
enjoined  to  call  upon  the  Judge  presiding  at  the  trial,  to  make  a  written 
report  of  the  case,  and  such  report  of  the  said  Judge  shall  be  taken  into 
consideration  at  the  first  meeting,  conveniently  held,  of  the  Executive 
Council,  where  the  said  Judge  shall  be  specially  summoned  to  attend'' ; 
and  the  Governor  "shall  not  grant  a  pardon  or  reprieve,  unless  upon  re- 
ceiving the  advice  of  the  Executive  Council  therein,  if  it  shall  appear  to 
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the  Governor  expedient  to  do  00  ;  but,  in  all  such  cases,  lie  is  to  decide 
either  to  extend  or  withhold  a  panlon  or  reprieve,  according  to  his  own 
deliberate  judgment,  whether  the  members  of  the  Executive  Council  con- 
cur therein  or  otherwise ;  entering,  nevertheless,  on  the  Minutes  of  the  said 
Council,  his  reasons  at  length,  in  case  he  should  decide  any  such  question 
in  opposition  to  the  judgment  of  the  majority  of  the  members  of  the  said 
Council." 

The  pioceedings  which  took  place  in  Carew's  case  are  as  follows : — 

On  the  afternoon  of  the  16th  December,  the  Governor  received  thedocu- 
ment  signed  by  the  Chief  Justice  and  his  two  colleagues,  (^enclosing  copies 
of  affidavits  which  were  filed  in  Court  upon  the  motion  for  a  new  trial), 
which,  he  observes,  has  been  read  in  Court. 

On  the  morning  after  the  receipt  of  the  above  the  Governor  addressed  a 
note  to  the  Chief  Justice,  stating  that  he  considered  the  case  to  which  the 
Chief  Justice  and  his  colleagues  referred  was  an  important  one,  and  which 
ought  to  be  dealt  with  great  consideration ;  and,  so  far  as  he,  the  Governor, 
was  concerned  in  the  exercise  of  the  prerogative,  he  was  decidedly  of  opin- 
ion that  he  ought  to  adhere  as  closely  as  possible  to  the  instructions  which 
are  laid  down  for  his  guidance  in  cases  of  murder  ;  that  he  had  stated  his 
views  to  the  Attorney  General,  in  regard  to  the  documents  referred  to,  and 
that  the  Chief  Justice  and  his  colleagues  must  therefore  see  that  some  days 
would  elapse  before  this  matter  could  be  settled. 

A  Council  was,  tlierefore,  summoned  for  the  14th,  and  the  Governor 
having  received  a  written  report  from  the  Judges  the  meeting  was  held  at 
Government  Hause  on  that  day — Judges  Little  and  Robinson  being  pre- 
sent—Mr. O'Brien  and  Sir  Francis  Brady,  absent  fnmi  indisposition.  The 
Governor's  Instructions  having  been  read  to  the  Council,  as  well  as  the 
Judges*  letter  of  the  10th  December,  and  subsequent  report,  the  Governor 
stated  that  the  Council  had  been  summoned  to  take  into  consideration  a 
very  important  case,  that  of  Michael  Carew,  convicted,  at  the  present  sit- 
ting of  the  Supreme  Court,  of  the  murder  of  his  wife. 

In  the  document  referred  tc,  it  appeared  that  the  prisoner's  counsel  had 
applied  for  a  new  tiial,  on  the  grounds  stated  in  the  affidavits  which  had 
just  been  i-ead.  It  was  not  the  province  of  the  Council  to  say  whether  or 
no  a  new  trial  should  have  been  granted,— that  was  a  matter  which  entire- 
ly reBte<l  with  the  Court;  but  the  grounds  on  which  that  trial  was  moved 
for  by  the  prisoner's  counsel  were,  cert*iinly,  matters  which  ought  to  be 
taken  into  consideration.     They  are  four  in  number — the 

Firsts — That  there  is  no  evidence  that  the  crime  was  committed  in  New- 
foundland— which  the  Governor  thinks  may  be  passed  over. 

Secondy — Improper  admission  of  evidence,  and  improper  rejection  of 
evidence  of  medical  witnesses.  There  did  not  appear  in  the  documents 
referred  to  anything  to  shew  that  there  was  improper  admissson  of  evi- 
dence on  the  trial ;  and  in  regard  to  the  rejection  of  evidence  of  medical 
witnesses,  it  appears  that  a  question  put  to  the  Physician  of  the  Lunatic 
Asylum  by  the  prisoner's  counsel,  ("relative  to  the  effects  of  melancholia 
producing  insanity,  and  rendering  persons  so  afflicted  unaccountable  for 
their  actions),  and  answered  in  the  affirmative,  although  rejected  as  evi- 
.dence,  was  heard  in  Court,  where  the  jury  might,  if  they  had  desired  it, 
have  obtained  further  Information  on  the  alleged  temporary  insanity  of 
the  prisoner. 

Third, — The  verdict  contrary  to  evidence.  On  this  point  the  Judges 
Jiad  expressed  an  opinion  in  their  letter  to  the  Governor  of  the  10th,  (in 
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which  he  concurred),  and  from  their  report,  which  had  been  read,  he  thoughts 
the  jury  could  have  arrived  at  no  other  conclusion  than  that  Michael  Carew 
was  guilty  of  the  murder  of  his  wife — in  accordance  with  their  verdict 

Fourth^ — That  the  trial  was  a  nullity,  the  jury  not  being  constituted 
according  to  law,  no  revision  of  the  jury  lists  having  been  made  by  the 
Magistrates.  On  this  last  objection,  the  Governor  requested  to  know  from 
the  two  Judges  whether  if,  as  had  been  stated,  the  prisoner's  counsel  had 
discovered,  and  made  the  objection  in  time,  it  would  have  been  a  valid 
one,  and  sustained  by  the  Court?  The  learned  Judges  having  answered 
in  the  affirmative,  the  Governor  had  now  only  to  state  to  the  Council  that 
in  some  cases,  under  particular  circumstances,  the  Judges  in  England  have 
considered  it  proper  to  recommend  convicted  criminals  to  the  mercy  of  the 
Crown,  before  being  sentenced,  and  that  Her  Majesty  has  (the  Government 
believed),  a&  advised  by  Her  Secretary  of  State  and  Law  OflScers,  invaria- 
bly attended  to  such  recommendations.  It  was  the  opinion  of  the  Gover- 
nor nevertheless,  that  in  parts  of  the  Queen's  dominions  distant  from  the 
residence  of  the  Sovereign  the  proper  course  to  be  pursued,  on  convictions 
of  murder,  would  be — that  sentence  should  follow,  ('as  indicated  in  the 
Royal  Instructions  already  referred  to),  when  recommendations  to  mercy, 
whether  from  the  Court,  the  Jury,  or  parties  in  the  criminal's  behalf,  must 
always  meet  with  careful  and  anxious  consideration  from  those  to  whom 
ban  been  delegated  the  weighty  responsibility  of  the  exercise  of  the  pre- 
rogative of  granting  or  withholding  tree  or  conditional  pardons,  in  criminal 
cases. 

The  Judges,  in  their  letter  of  the  lOlh,  alluded  to  "  other  favorable  cir- 
cumstances on  the  trial,"  and  there  appeared  no  evidence  to  shew  that  the 
crime  committed  by  the  prisoner  had  been  premeditated ;  and  the  Governor 
believed  the  Council  would  coincide  with  nini  that,  in  accordance  with  the 
Judges'  unanimous  recommendation,  a  conditional  pardon  be  granted  to 
the  prisoner. 

The  members  of  the  Council  present  separately  expressed  their  concur- 
rence in  the  Governor's  decision,  and  the  Attorney  General  was  requested 
to  prepare  the  necessary  documents,  and  officially  announce  the  same  to- 
the  Court. 

The  Governor  having  acceded  to  your  request,  I  may  inform  you  that 
while  acting  in  the  same  capacity,  a  few  years  ago,  in  another  colony,  pre- 
cisely the  same  course  was  adopted  by  hfm  relative  to  a  criminal  wno  was 
convicted  of  a  cruel  and  premeditated  murder,  and  sentenced  accordingly. 
The  Chief  Justice  and  Council  having  been  summoned,  and  there  being  no 
circumstance  to  justify  mercy  being  extended  to  the  convict — a  female — 
bhe  was  executed  in  accordance  with  her  sentence. 

In  conclusion,  the  Governor  takes  it  for  granted  that  you  were  present, 
and  took  notes  at  the  trial  of  Carew,  and  arc  in  a  position  to  give  a  faith- 
ful and  accurate  report  of  it 

I  have  the  honor  to  be.  Sir, 
Your  obedient  and  humble  servant, 

W.  J.  CoEN,  Private  Secretary. 

To  Prescott  Emerson,  Esq.,  &c.,  &c. 

Hon,  H,  Hoyles,  Attorney  General,  for  crown. 
Mr,  Hogsett  for  prisoner. 


In  thb  Insolvency  of  J  AS.  &  MICHEAL  POWER    II 
1864,  February,    Hon.  Mk.  Justice  Robinson. 

Insolvenqf—t5  Vie,  cap,  7,  see.  7^Fraud^Keeping  faXtt  aceounU— Breach  of 
truH — Falae  pretenees — Falee  BtatemenU— Withholding  books  of  account. 

Where  on  the  examination  of  the  petitioners,  who  had  Tolnntarily  come  hefore 
the  Conrt  praying  that  they  might  be  declared  insolvent,  it  appeared  from 
their  own  examination  and  the  examination  of  witnesses  called  who  were 
creditors,  that  petitioners  had  (a)  kept  false  books  of  account;  (6)  fraudulently 
withheld  certain  entries  from  their  books  of  account ;  (c)  wilfully  destniyed 
their  books  of  account ;  {d)  withheld  at  their  examination  books  of  account 
and  papers ;  (e)  contracted  debts  by  breach  of  trust  and  false  pretences ;  they 
were  declared  insolvent,  but  on  motion  on  behalf  of  creditors  they  were  ad- 
judged liable  to  punishment  and  committed  to  prison  for  fraud. 

The  petitioners,  James  Power  and  Michael  Power,  have  peti- 
tioned this  Court  to  be  declared  insolvent,  pursuant  to  their 
schedule,  which  shews  assets  to  the  amount  of  £409  3s.  lOd., 
and  as  amended  debts  due  by  them  amounting  to  £4,039  13s. 
lid.  The  examination  of  the  petitioners  and  witnesses  has  oc- 
cupied three  days.  Sevenil  of  their  creditora  strenuously  oppose 
them,  and  the  investigation  of  their  affairs  has  been  as  full  as 
the  imperfect  books  and  the  unsatisfactory  explanations  of  the 
petitioners  permitted.  I  have,  in  connection  with  my  learned 
brother,  the  Chief  Justice,  carefully  considered  the  whole  case, 
and  we  concur  in  the  judgment  I  am  about  to  deliver. 

The  petitioners  arc  father  and  son ;  the  former  had  been  for 
twenty-five  years  up  to  last  month,  employed  as  cooper  and 
wharf-skipper  by  Messrs.  Baine  Johnston  &  Co. ;  the  latter,  who 
is  tWenty-two  years  of  age,  had  been  biought  up  in  the  dry 
goods  store  of  Baine  Johnston  &  Co.,  where  he  had  served  five 
and  a  half  years. 

In  April,  1861,  father  and  son  commenced  business  as  grocers 
and  publicans,  and  so  continued  up  to  last  month  in  partnership, 
the  father  remained  in  his  situation  with  Baine,  Johnston  &  Co. 
at  a  salary  of  £156  a  year,  and  the  latter  managing  the  grocery 
business,  keeping  the  books,  receiving  cash,  making  payments, 
and  generally  and  principally  conducting  the  co-partnership 
affairs. 

They  do  not  seem  to  have  incurred  many,  if  any,  losses  iir 
their  trade,  the  gross  amount  of  their  sales  of  goods,  was  esti- 
mated by  Michael  at  from  £500  to  £600,  and  their  profits  were' 
shewn  to  be  from  12J  to  20  per  cent,  on  such  sales.  They  ap- 
pear to  have  received  in  hard  cash  the  sum  of  about  £11 14,includ- 
ing  the  wages  of  James  at  Baine,  Johnston  &  Co.,  and  how  under 
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•these  circumstances  they  come  to  be  insolvent,  except  for  reck- 
less extravagance,  is  not  made  clear  to  me.  The  petitioners  are 
not  able  to  throw  much  light  upon  the  matter,  as  Michael  says 
he  has  kept  no  debt  and  credit  account,  and  does  not  exhibit 
his  cash  book ;  he  has  been  asked  for  it  on  two  days,  but  altho' 
he  admits  that  he  saw  it  at  his  house  a  short  time  age.  he  says 
he  does  not  know  where  it  is,  but  "  does  not  say  that  it  could 
not  be  found."  They  persist  in  swearing  that  they  are  insol- 
vent, and  Mr.  Hogsett,  on  their  behalf,  urges  that  it  is  their 
legal  light  to  be  declared  as  such.  Whatever  may  be  my  own 
experience  I  do  not  think  that  there  is,  in  proof,  sufficient  to 
qualify  me  in  refusing  their  application,  and  accordingly  this 
Court  does  hereby  declare  them  insolvent ;  and  here  I  should 
be  well  pleased  to  stop,  but  the  Court  is  required  by  Mr.  Carter, 
on  behalf  of  several  creditois,  vj  declare  and  adjudge  the  said 
petitioners  to  be  liable  to  punishment  and  to  commit  them  to 
prison  for  fraud  under  the  7th  section  of  the  25th  Vic,  cap.  7, 
passed  on  the  27th  March,  1862,  which  enacts  that  parties  who 
shall  be  declared  insolvent  shall  be  liable  to  punishment  by 
imprisonment  for  any  period  not  exceeding  two  years,  for  frau- 
dulently keeping  false  books,  and  fraudulently  withholding 
.entries  for  them,  and  for  having  wilfully  and  fraudulently  de- 
stroyed and  purposely  withheld  books,  papers  and  accounts, 
and  for  having  contracted  debts  by  means  of  breach  of  trust  and 
false  pretences,  and  for  fraudulent  conduct  towards  tlieir  credi- 
tors as  in  this  ciise  in  the  matter  of  Peter  Brennau's  claim 

Where  the  duty  of  finding  the  facts  and  adjudicating  upon 
them  is  vested  in  the  same  person,  as  in  the  present  case,  it  is 
perhaps  convenient  for  tlie  due  administration  of  justice  that  I 
briefly  particularize  some  of  the  salient  points  of  the  conduct 
of  the  petitioners  as  proved  before  us,  which  have  unwillingly 
forced  upon  our  minds  the  conviction  that  both  the  petitioners 
have  been  guilty  of  very  gross  fraud. 

One  of  the  opposing  creditors,  Mr  Dickinson,  proves  that  at 
the  end  of  1862  the  petitioners  had  fallen  in  debt  to  him  £141. 
He  sent  for  them,  they  both  came  and  asked  for  time  stating 
that  they  were  as  well  able  to  pay  208.  in  the  pound  as  any  man 
in  the  country,  and  that  he  would  not  be  running  any  risk  by 
giving  them  time,  Dickinson  required  them  to  exhibit  to  him 
a  statement  of  their  affairs ;  they  accordingly  did  so,  and  pro- 
duced,  on  the  9th  February,  1863,  a  document  in  the  hand- 
writing of  Michael,  one  column  of  which  was  headed  "  What 
.we  are  owed,"  and  the  opposite  column  "  What  we  owe."  Under 


Ik  tot  Insolvency  of  JAS.  &  MICHAEL  POWER.     13 

the  latter  was  set  down  debts  to  the  amount  of  £826  10s  7d , 
and  under  the  former  assets  to  the  value  of  £1300  3s  4d., 
leaving  an  apparent  surplus  of  £473  128.  9d.  From  that  state- 
ment are  omitted  several  creditors,  and  in  that  statement  of 
assets  their  stock  was  set  down  at  £640,  a  house  at  £100,  and 
furniture  at  £220,  but  no  mention  was  made  in  it  or  to  Dick- 
inson of  the  fact  that  on  the  3rd  January  preceding  the  whole 
of  the  said  stock  and  furniture  had  been  mortgaged  to  Baine, 
Johnston  &  Co.,  and  on  the  16th  January  preceding,  the  house 
had  been  mortgaged  to  Mr.  Walter  Grieve.  Mr.  Dickinson, 
relying  on  the  fulness  and  truth  of  that  statement,  gave  the 
petitioners  time,  and  also  continued  his  advances  to  them  until 
in  June,  1862  ;  they  owed  him  £200  when  he  again  required  a 
full  statement  of  their  liabilities  and  effects,  and  received  from 
Michael,  on  25th  Juno,  one  headed  "  What  we  owe,"  shewing 
debts  due  by  them  £504  7s.  6d.  and  effects  £980 — without  in- 
cluding farm  or  furniture,  thus  exhibiting  a  surphis  of  nearly 
£800.  From  this  also  several  creditors  were  omitted,  and  Dick- 
inson states  that  he  was  still  ignorant  of  a  mortgage  or  of  any 
other  creditors,  and  being  satisfied  by  the  statement  he  continued 
his  supplies. 

In  September,  1863,  the  elder  petitioner  went  to  Mr.  Robert 
Grieve  (relying,  as  he  stated  on  his  connection  with  the  house), 
and  asked  Mr.  Grieve,  as  a  great  favor,  if  he  would  lend  him 
£150,  that  he  had  one  or  two  debts  hanging  over  him,  and  that 
sum,  he  declared,  would  clear  off  his  debts.  Mr.  Grieve  required 
from  him,  at  the  instance  of  his  partner,  Mr.  Hunter,  a  full 
statement  of  his  liabilities,  when  a  written  statement  in  the 
handwriting  of  Michael,  the  son,  was  handed  to  Mr.  Hunter  b}' 
James  Power  on  loth  September. 

That  statement  did  not  mention  Dickinson  as  a  creditor  at 
all,  although  he  owed  him  over  £200.  And  set  down  "  What 
they  owed  "  at  £208  13s.  5d.,  whilst  the  debts  due  to  the  Powers 
was  set  down  at  £350.  Grieve  states  that  he  knew  nothing  of 
Dickinson's  debt,  and  relying  upon  the  paper  as  being  what  he 
asked  for,  viz. :  a  full  statement  of  all  the  Powers  owed,  he 
lent  Power  the  £150  which  James  Power  handed  over  to  his 
son,  Michael.  After  this  interlude  with  Mr.  Grieve  the  Powers 
return  to  Mr.  Dickinson,  to  whom  at  the  end  of  the  year,  1863, 
their  debt  had  increased  to  £304  2s.  4d.  On  Mr.  Dickinson 
demanding  payment,  both  the  Powers  came  to  him  on  the  8th 
January  last,  bringing  with  him  a  statement  shewing  "  What 
they  owed/'  £517  4s.,  and  assets  amounting  to  £1000.    Neither 
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Bailie,  Johoston  &  Co.,  nor  Mr.  Bobert  Grieve  (whose  names 
had  appeared  as  creditojs  in  former  statements)  appeared  in 
this,  Mr.  Dickinson  enquired  the  reason,  when  James  Power 
;6aid  Baine,  Johnston  &  Co.  had  been  paid  off  by  his  wages 
which  they  had  stopped  from  him.  The  Powers  then  asked 
Dickinson  to  undertake  the  payment  of  their  debts  and  they 
would  assign  to  him  their  stock,  furniture,  house  and  farm,  but 
.concealing  the  fact  that  the  three  former  were  already  mort- 
gaged. This  proposition,  Mr.  Dickinson  declined,  and  a  few 
days  afterwards  this  petition  to  be  declared  insolvent  was  filed 
in  schedule,  to  which  Baine,  Johnston  &  Co.  do  not  seem  to 
have  been  paid  off,  but,  appear  as  creditors  for  £181.  And  the 
whole  amount  of  petitioner's  debts  are  sworn  at  £1,040,  and 
their  assets  at  £406,  nearly  reversing  the  state  of  affairs  ex- 
hibited by  them  to  Mr.  Dickinson  a  few  days  previously. 

I  may  observe  that  the  Powers  now  declare  that  they  did  not 
give  these  false  statements  to  Mr.  Dickinson  and  Mr,  Grieve 
with  the  intent  to  deceive,  but  only  to  shew  who  were  pressing 
creditors ;  but  I  am  not  able  to  believe  that  statement,  the  rea- 
son of  the  thing  forbids  me.  What  conceivable  benefit  would 
it  be  to  a  party  about  to  make  advances,  to  be  informed  of  some 
only  of  the  creditors  of  him  to  whom  he  was  about  to  give  his 
property  ?  Both  the  petitioners  are  too  intelligent  to  suppose 
that  Mr.  Dickinson  and  Mr.  Grieve  only  required  a  partial 
statement,  and  James  Power  expressly  admits  "I  gave  Mr. 
Grieve  and  Mr.  Hunter  a  memorandum  of  all  I  owed  and  what 
was  owed  me  in  September ;  that  was  not  a  correct  statement, 
I  led  them  to  believe  that  all  my  debts  were  specified  in  that 
memorandum." 

And  as  regards  the  statement  to  Mr.  Dickinson,  the  elder 
Power  admits  as  follows : — "  Understood  that  Dickinson's  object 
in  seeking  the  list  was  to  see  how  we  stood  ;  we  got  advances 
from  him  after  the  statement."'  He  had  asked  me  for  my  lia- 
bilities and  I  desired  my  son  to  look  over  the  book  and  make 
up  an  account."  The  Powers  also  deny  that  they  told  Mr. 
Dickinson  that  Baine,  Johnston  &  Go's  debt  had  been  paid  off; 
but  Mr.  Dickinson  swears  they  did,  and  their  own  written  state- 
ment supports  his  assertion  and  contradicts  theirs.  But  no 
matter  what  they  may  say,  it  is  plain  to  an  intelligent  mind, 
that  their  object  was  to  deceive.  We  feel  that  whole  of  the 
evidence  establishes  beyond  a  doubt  against  the  petitioners 
the  fact  that  they  did  contract  debts  by  means  of  false  pretences 
and  are  subject  to  the  penalty  of  the  law. 
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Then,  as  against  the  younger  petitioner  who  had  charge  of 
the  books,  who  had  managed  the  business,  received  the  cash, 
and  paid  it  away,  there  are  the  facts  proved  against  him  that 
he  has  mutilated  his  ledger,  cutting  out  19  folios,  which  con- 
tained accounts  and  burning  them  the  same  night.  He  says 
they  were  soiled  by  the  upsetting  of  an  ink  bottle,  but  I  think 
an  inspection  of  the  book,  which  does  not  contain  a  spot  of  ink 
on  the  tops  or  bottoms  of  the  remaining  leaves,  discredits  that 
statement ;  he  says  they  could  all  be  read,  and  I  feel  that  the 
defilement  of  the  paper  is  an  insufficient  reason  for  their  de- 
struction, and  seeing  that  his  cash  book  is  not  forthcoming, 
although  twice  demanded,  nor  his  receipts  nor  bills  of  parcels, 
coupled  with  other  transactions  in  this  case,  I  am  coerced  into 
the  belief  that  the  leaves  of  the  ledger  were  purposely  destroyed 
with  a  fraudulent  intent.  Then  again  there  is  the  ti-ansuction 
with  Mr  Brennan  full  of  obscurity  and  suspicion.  In  none  of 
the  four  statements  prepared  by  these  petitioners  up  to  8th  Jan , 
1864,  does  Mr.  Brennan  appear  a  creditor  for  any  amount.  By 
their  ledger  on  the  19th  May,  1863,  he  is  a  debtor  for  £95  11a. 
4Jd.,  and  on  the  folio  which  contains  his  debt  to  11th  January, 
1864,  for  the  first  time  appears  this  entry  on  the  credit  side 
written  as  Michael  Power  admits  on  the  5th  January,  1864,  but 
antedated  to  suit  a  purpose — 1863,  June  7 — Or.,  by  amount 
due  £199  5s.  Oct.  31.— Half  year's  rent,  £50.  Making  a  credit 
of  £249  5s.  to  Mr.  Brennan.  On  Michael  Power  being  asked  if 
he  could  explain  how  Brennan  became  a  creditor  for  £199  in 
June,  1863,  instead  of  a  debtor  for  £95,  he  answered  "  I  cannot 
explain  how  he  became  our  creditor  instead  of  our  debtor.  I 
cannot  say  how  the  credit  was  created,  or  why  it  was  not  cre- 
dited at  the  time."  Then  comes  the  evidence  of  Michael  as  to 
what  occurred  on  26th  Jan.,  1864 ;  he  states  that  Mr.  Brennan 
had'  sent  for  him ;  he  saw  him  in  his  bedroom ;  they  were  alone. 
Brennan  had  a  paper  prepared  on  which  he  was  to  be  acknow- 
ledged a  creditor  of  James  and  Michael  Power  for  £159  as  for 
rent,  and  Michael  was  required  to  sign  it.  Michael  stated  that 
he  told  Brennan  he  did  not  owe  rent,  and  that  Mr.  Brennan 
admitted  that,  but  said  that  he  wished  to  make  it  light  for  the 
Powers.  Michael  then  signed  the  paper,  and  shortly  afterwards 
Brennan  distrained  upon  the  same  furniture  that  had  been  pre- 
viously mortgaged,  and  had  it  removed  to  his  own  house,  where, 
according  to  his  statement,  it  remains  unsold.  Mr.  Brennan 
denies  that  he  admitted  no  rent  was  due,  but  I  repeat  that  the 
whole  of  the  proceedings  above  mentioned  are  pregnant  with 
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SttBpfciou  H»  regards  Michael  Power,  witli  whom  we  have  now 
to  di'tl.  He  confesses  to  having  signed  «i  paper  which  be  knew 
to  he  untrue,  and  the  only  reference  which  an  unprejudiced 
mind  can  draw  from  these  facts  is  that  the  document  was  know- 
ingly sjgiief]  l»y  Michael  for  this  purpc^e  of  covering  the  fnrni- 
tore  of  defeating  the  mortgage  and  of  defrauding  the  creditors. 

These  petitioners  couje  before  the  Court  voluntarily,  tliey 
askerl  to  li-ive  extended  to  them  the  lienetits  of  the  Insolvent 
Law — a  law  passed  for  the  relief  of  honest  debtors  This  is  not 
one  of  those  cases  in  which  reckless  ciedit  has  been  given  and 
the  Court  is  asked  by  a  disappointed  speculator  to  punish  the 
thriftless  receiver  who  is  reduced  into  improWdence  by  the  fa- 
cilities afiorded  him  of  running  into  debt ;  Messrs.  Dickinson 
and  Grieve  appear  to  have  used  every  precaution  that  prudent 
men  could  take ;  they  asked  for  information  and  were  diH^eived 
by  fal<e  representations.  If  under  such  circumstances,  where 
systematic  falsehood  and  reiteratetl  frauds  have  been  established 
against  the  petitioners  out  of  their  own  mouths,  we  should  or 
could  allow  their  conduct  to  pass  unpunished,  it  would  be  bet- 
ter that  the  insolvent  law  be  repealed  than  be  suffered  to  remain 
a  mockery  upon  the  statute  book,  for  surely  no  man  ought  to  be 
punished  under  it.  We  have  anxiously  considered  whether  the 
facts  enable  us  to  discriminate  between  the  guilt  of  these  parties, 
and  notwithstanding  the  ingratitude  as  well  as  fraud  which 
marked  the  conduct  of  James  Power  towards  Mr.  Grieve,  we 
think  we  are  at  liberty  to  Uike  into  consideration — with  a  view 
to  diminish  his  imprisonment — his  advanced  age,  and  the  excel- 
lent character  he  has  during  his  whole  life,  up  to  this  transac- 
tion, enjoyed-  His  late  master  admits  that  until  this  affair  he 
bad  full  confidence  in  the  elder  petitioner ;  his  avocations  in 
life  weie  not  such  as  would  render  him  so  conversant  with  busi- 
ness transactions  as  his  son,  and  from  the  manner  in  which  both 
gave  their  evidence,  I  could  not  but  feel  that  the  father  was 
quite  as  likely  to  be  the  dupe  of  the  son  as  to  be  his  adviser. 

The  .son  appears  to  have  liad  full  charge  of  the  business ;  he  re- 
ceived t!ie  cash,  and  it  was  his  duty  to  account  for  it,  he  has  not 
done  so  to  our  satisfaction.  It  was  his  province  to  keep  books 
of  account,  and  every  honest  trader  in  his  position  would  do  so; 
but  he  tells  us  that  he  kept  no  Dr.  and  Cr.  account  with  any 
one.  It  is  he  who  mutilated  the  ledger  and  burned  nineteen 
leaves ;  it  is  he  who  has  failed  to  produce  the  cash  book,  or  the 
receipts,  or  the  bills  of  parcels ;  who  has  expended  on  his  mere 
personal  expenses  a  sum  of  at  any  rate  £80  a  year,  and  who  is 
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unable  or  unwilling  to  account  for  the  large  sums  in  money  that 
passed  through  his  hands  during  the  brief  period  of  two  years 
and  a  half ;  he  appears  to  have  been  uhe  agent  in  those  trans- 
actions with  Mr.  Brennan,  and  taking  all  his  conduct  into 
consideration  on  this  his  first  essay  in  life,  we  think  he  has 
exhibited  an  amount  of  unscrupulousness  which  it  may  be  a 
mercy  to  himself  and  a  beneficial  example  to  others  to  check. 
We  adjudge  therefore  James  Power  and  Michael  George  Power 
to  be  guilty  of  fraudulent  conduct  towards  their  creditors,  and 
direct  that  James  Power  be  committed  to  and  imprisoned  in 
Her  Majesty's  gaol  at  St.  John's  for  the  period  of  three  calender 
months  from  this  date,  and  that  Michael  Power  be  committed 
to  and  be  imprisoned  in  the  same  gaol  for  the  period  of  six 
calendar  months  from  this  date. 

Mr.  Hogsett  for  petitioners. 

Hon.  Sir  F.  B,  T.  Carter  for  creditors. 


In  re  PARKEE'S  ESTATE. 
1864,  March,    HoN.  Sir  F.  Brady,  C.  J. 

Executor — Acc&unU  of— Master's  report  on^ Exceptions  to. 

The  Court  wiU  not  connteDance  the  idea  that  an  accounting  on  the  part  of  an 
executor  ought  to  conclude,  or  even  embarrass  in  any  respect  the  rights  of 
parties  interested  in  the  bequests  of  the  testator. 

From  the  peculiar  circumstances  of  this  case,  arising  partly 
out  of  the  state  of  Mr.  Simm's  health  when  the  inquiry  was 
had  into  his  accounts  as  executor,  we  have  given  a  most  anxi- 
ous consideration  to  it. 

First, — ^We  are  of  opinion  that  the  master  has  done  all  in 
his  report  that  the  evidence  enabled  him  to  do;  and  that 
the  exceptions  to  it  must  therefore  be  overruled. 

Secondly, — We  are  of  opinion  that  we  ought  not,  by  con- 
firming the  whole  of  that  report,  countenance  the  idea  that 
this  Court  accepted  such  an  accounting  on  the  part  of  an  exe- 
cutor as  one  which  ought  to  conclude,  or  even  embarass,  in  any 
respect  the  rights  of  the  petitioner  or  of  the  family  of  the  testa- 
tor :  and  we  will  therefore  leave  so  much  of  the  report  as  re- 
lates to  the  account  to  stand  for  the  present  unconfirmed. 

B 
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Thirdly, — With  respect  to  the  recommendation  in  the  report 
as  to  the  appointment  of  two  persons  to  act  as  joint  receivers, 
we  are  of  opinion  that  it  would  be  injudicious  to  confirm  the 
report  in  that  respect.  We  believe  that  it  will  be  far  more  for 
the  benefit  of  all  parties  that  one  efficient  and  competent  per- 
son, who  stands  indifferent  between  the  parties  in  the  cause, 
but  who  will  be  responsible  to  this  Couit,  should  be  receiver : 
and  we  will  therefore  refer  the  case  back  to  the  master  to  se- 
lect a  fit  and  proper  person,  unless  the  parties  can  agree  upon 
some  gentleman  whom  we  will  in  that  event  name  without  fur- 
ther delay  or  expense  as  the  person  to  receive  the  interest  and 
income  of  the  property  of  the  testator,  including  the  interest 
on  the  several  mortgages  and  other  securities  deposited  io 
Court,  and  bring  in  and  place  the  same  in  the  Savings  Bank 
to  the  credit  of  this  cause.  The  said  mortgages  and  other  se- 
curities to  be  in  the  meantime  impounded  in  Court. 

Lastly, — As  Mr.  Simms  insists  that  he  is  entitled  to  set-off  the 
consideration  money  in  these  securities  as  a  valid  disbursement 
of  so  much  of  the  assets  he  is  called  upon  to  account  for,  and 
as  the  petitioner  repudiates  them  as  of  any  value  beyond  the 
amount  that  may  be  realized  out  of  them,  we  desire  to  be 
understood  as  not  doing  anything  in  our  present  order  to  affect 
that  question,  there  not  being  facts  or  evidence  before  the 
Court  to  enable  us  to  adjudicate  upon  it. 
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Makgabet  Whelan,  v.  PINSENT, 
ExK  OF  Walter  Whelan, 

1864,  March.    Hon.  Sir  F.  Brady,  C.  J. 

WiU—ComtructioH  of—AhMoluU  hequest^Men  power  to  appoint-^ 
Intention  of  testcUar, 

Under  his  Imst  will  and  tesUment  the  testator  made  the  following  bequest,  '*And 
my  further  will  and  desire  is  that  at  the  death  of  my  said  wife,  £00  sterlisg 
shall  be  at  her  disposal  by  will  or  otherwise  to  such  person  or  persons  as  she 
will  think  proper."  The  executors  of  the  wife  claimed  this  snm  as  an  absolnta 
bequest,  not  to  be  paid  till  after  her  death ;  whilst  the  executor  of  the  testator 
contended  it  was  a  mere  power  to  the  wife  to  appoint  by  will  or  otherwise  that 
snm  to  be  paid  to  such  person  as  she  would  think  proper,  and  she  baring 
omitted  to  make  an  appointment  her  representatives  had  no  title  to  it. 

2/ieZif— That  the  woids  amount  to  an  absolute  bequest,  and  create  an  absolute 
interest  in  the  testator's  asuets  to  the  extent  of  £60  to  his  wife  or  her  repre- 
sentatives. 

The  question  in  this  case  arises  upon  the  construction  of  a 
passage  in  the  will  of  Walter  Whelan,  deceased,  the  defendant 
being  his  surviving  executor.  The  will  of  the  testator  com- 
menced:  "I  give  and  bequeath  to  my  dear  wife,  Margaret 
Whelan,  the  dwelling-house  in  which  I  now  reside,  together 
with  all  lands  belonging  or  attached  to  the  same,  and  all  out- 
bouses,  &c.,  and  all  and  singular  other  the  property  in  my  said 
dwelling-house  at  the  time  of  my  decease,  for  and  during  her 
natural  life."  He  then  directed  that  all  his  other  property  should 
be  sold,  and  the  proceeds  placed  out  at  interest,  and  continued  : 
"I  also  give  and  bequeath  to  my  said  beloved  wife,  Margaret, 
eighty  pounds  sterling  per  annum  during  her  natural  life  ";  and 
then  followed  this  clause  upon  which  the  question  for  the  decision 
of  the  Court  has  arisen :  "  And  my  further  will  and  desire  is 
that  at  the  death  of  my  said  dear  wife,  sixty  pounds  sterling 
shall  be  at  her  disposal  by  will  or  otherwise  to  such  person  or 
persons  as  she  will  think  proper,  and  the  remainder  of  iny  pro- 
perty, both  personal  and  real,  of  every  kind  and  nature,  shall 
at  her  decease  be  equally  divided  between  my  nephews,"  &c. 
The  plaintiffs  contended  that  this  was  an  absolute  bequest  of 
£60  to  the  testator's  wife,  but  not  to  be  paid  or  distributed  un- 
til after  her  decease,  while  the  defendant  contended  that  it 
amounted  to  a  mere  power  to  the  wife  to  appoint,  by  will  or 
otherwise,  that  sum  to  be  paid  to  such  person  or  persons  as 
she  would  think  proper,  and  that  she  having  omitted  to  make 
any  valid  appointment,  her  representatives  have  no  title  to  it. 
The  plaintiffs  mainly  relied  upon  the  decision  in  Bobinson  r. 
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Jhisgale,  £  Vernon,  181,  which  certainly  cannot  be  distinguished' 
from  the  present  case :  and  unless  we  were  prepared  to  hold 
that  that  decision  was  erroneous,  we  ought  to  act  upon  it  in  this 
case.  In  that  case  A.  hj  will  devised  his  land  to  B.  in  fee, 
paying  £400 — "  whereof  £200  to  be  at  the  disposal  of  his  wife, 
in  and  by  her  last  will  and  testament,  to  whom  she  shall  think 
fit  to  give  the  same."  The  wife  died  intestate,  and  the  Court 
ruled  that  her  administrator  should  have  the  £200,  the  pro- 
perty thereof  being  absolutely  vested  in  the  wife.  It  was  re- 
lied on  for  the  defendant  that  that  case  had  been  questioned  in 
Bvckland  v.  Barton,  2  U,  BL  136,  and  so  it  was :  but  the  deci- 
sion in  the  later  case  did  not  conflict  with  it,  because  in  that 
case  an  express  and  unambiguous  power  was  created,  and  al- 
though Robinson  v.  Dtisgale  is  nearly  200  years  old  it  has  not 
been  overruled,  and  is  to  this  day  cited  in  books  of  the  highest 
authority.  The  great  question  in  cases  of  this  kind,  where  the* 
language  of  the  will  is  ambiguous,  is  what  was  the  intention 
of  the  testator  ?  and  unless  it  clearly  appear  from  the  language- 
employed  that  a  mere  power  was  intended,  it  will  be  held  that 
the  property  passed.  In  Exxon  v.  Oliver,  13  Ves,  108,  there- 
was  a  bequest  to  the  testator's  wife  of  £60  a  year  for  life,  *'and 
the  sum  of  £300  to  be  disposed  of  as  she  think  proper  to  be 
paid  after  her  death,"  and  it  was  decided  that  she  took  an  ab-- 
solute  interest  in  the  £300,  transmissible  to  her  representative. 
In  that  case  the  Lord  Chancellor  said,  "This  is  a  question  of 
intention  which  the  Court  can  get  at  only  by  the  words  of  the 
will ":  and  he  added,  "  that  powers  must  be  express  and  must 
be  strictly  construed,"  and  also  that  as  a  power  is  a  restraint 
upon  property  it  is  never  to  be  employed.  Moreover  Bobinson 
V,  Dusgale  was  cited  by  counsel  for  the  plaintiff,  and  referred 
to  as  an  authority  in  support  of  his  decision  by  the  Lord  Chan- 
cellor in  that  case  which  was  decided  in  1806,  notwithstanding 
the  observations  made  upon  it  in  Buckland  v.  Barton  in  the 
year  1793.  It  is  in  my  judgment  impossible  to  say  that  the 
words  in  this  will  create  an  express  power,  or  that  *  they  clearly 
indicate  an  intention  to  give  or  reserve  a  power,"  (1  Sity,  on 
Pow.  118),  and  such  intention  ought  not  therefore  be  implied. 
There  is  not  in  the  language  employed  one  of  the  ordinary  ex- 
pressions which  are  used  in  giving  powers,  such  as  empowering 
*'  to  appoint "  the  fund  to  such  persons,  or  in  such  manner  or 
proportions,  and  there  is  this  most  important  circumstance  that 
there  is  no  bequest  over  "in  default  of  appointment";  omissions 
which  strongly  negative  the  intention  that  a  mere  power  and 
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jQot  au  interest  was  intended  to  be  given.  In  1  Sug,  on  Powers, 
128,  it  is  said,  "  If  the  words  are  ambiguous,  a  gift  over  in  de- 
iault  of  appointment  will  of  course  show  that  a  power  only  was 
intended  to  be  conferred  ";  and  ought  not  the  absence  or  omis- 
sion of  any  such  gift  over,  as  in  the  present  case,  in  like  man- 
jier  shew  that  au  interest  and  not  a  mere  power  was  irUended 
to  be  conferred  ?  A  consideration  of  the  whole  will  also  shews 
^that  the  testator  intended  to  dispose  of  the  whole  of  the  pro- 
perty by  his  will,  and  immediately  after  the  clause  about  this 
£60  he  says,  "and  the  remainder  of  my  property,"  &c. — that  is 
what  shall  remain  after  the  £60  is  disposed  of — shall  go  to  his 
jiephews,  which  strongly  indicates  that  the  testator  intended 
.and  believed  that  he  had  made  a  final  disposition  of  this  £60 
.in  favor  of  his  wife,  merely  postponing  the  distribution  of  it 
to  the  period  when  his  nephews  would  take  the  remainder  of 
iis  estate.  If  on  the  other  hand  it  were  held  to  be  a  mere 
power  and  no  appointment  bavins  been  made,  and  no  disposi- 
tion of  the  fund  made  by  the  will  in  default  of  appointment, 
there  would  be  what  the  testator  never  intended,  an  intestacy 
.as  to  this  sum  of  £60 ;  a  consequence  or  result  against  which 
we  are  bound  in  the  construction  of  wills  always  to  lean.  In 
»the  absence  of  language  which  would  create  an  express  power, 
.and  of  language  which  would  make  provision  for  the  non-exe- 
.cution  of  a  power,  it  is  difficult  to  discover  a  sound  or  substan- 
tial distinction  between  a  will  which  gives  (say)  £60  to  a  wife 
**  to  be  disposed  of  as  she  thinks  proper  to  be  paid  after  her 
.death "  (and  this  is  the  case  of  ffixon  v,  Oliver),  and  a  will 
which  says  that  at  the  death  of  my  said  dear  wife,  sixty  pounds 
sterling  shall  be  at  her  disposal,  by  will  or  otherwise,  to  such 
person  or  persons  as  she  shall  think  proper,"  which  is  the  case 
we  have  now  to  decide ;  or  why,  as  all  the  authorities  say  it  is 
not  a  mere  power  that  is  given,  but  an  absolute  bequest  in  the 
former  case,  that  the  same  rule  should  not  prevail  in  the  latter 
case,  that  is  in  the  case  now  before  us.  In  confirmation  of  the 
view  that  the  words  in  this  will  amount  to  an  absolute  bequest 
of  the  £60, 1  will  cite  a  few  authorities.  In  1  Siig.  on  Powers, 
120,  the  law  is  thus  laid  down  :  "  A  devise  of  property  to  the 
discretion  of  A.  passes  the  fee,  and  does  not  merely  confer  a 
power ;  so  devise  at  the  disposition  of  A.  carries  the  fee.  It  is 
equivalent  to  a  devise  to  A.  to  give  and  sell  at  his  pleasure. 
There  is  no  difference  between  a  devise  that  A.  shall  do  with 
the  land  at  his  discretion,  and  a  devise  of  the  land  to  do  with 
it  at  his  discretion."    These  rules  of  law  cannot  be  questioned, 


22  MANDEVILLE  and  MILLS  t?.  PINSENT. 

and  laid  down  in  respect  to  devise  of  real  estate,  they  appl/ 
with  more  force  to  bequests  of  personalty,  and  govern  this  case, 
for  surely  Mrs.  Whelan  could  "give  or  sell  at  her  pleasure"* 
this  sum  of  £60,  payable  after  her  decease.  In  re  Maxwell,  a 
testator  gave  the  interest  of  £10,000  to  his  son  for  his  life,  and 
in  case  of  his  death  leaving  issue  the  capital  to  be  divided 
among  his  children  equally,  but  if  he  should  die  without  law- 
ful issue,  then  he  gave  a  moiety  of  the  capital  to  be  disposed 
of  as  his  son  should  think  proper.  The  son  died  without  hav- 
ing any  issue — Held  that  he  took  an  absolute  interest  in  the 
moiety  of  £10,000.  It  is  difficult  to  discover  a  distinction  be- 
tween the  disposition  of  the  moiety  in  that  case  and  the  £60' 
in  the  present  case.  In  Alexander  v,  Alexander,  a  testator  by 
his  will  gave  certain  portions  of  his  property  to  one  of  his 
daughters  and  her  children ;  and  the  residue,  which  was  the 
greater  portion,  to  another  daughter  and  her  children.  By  a 
codicil  ho  declared,  "  I  cancel  that  part  of  my  will  settling  on 
my  daughters  and  their  children  my  property ;  and  my  sons- 
in-law  may  dispose  of  the  property  I  leave  for  the  good  of  their 
families." — Held  that  the  sons-in-law  took  absolute  interests  in 
the  portions  given  by  the  will  to  their  respective  wives.  These 
cases  are  to  be  found  in  Fisher's  Index  for  1858,  p,  SS9,  and 
strongly  confirm  the  construction  we  put  upon  the  language  in 
this  will,  in  holding  that  it  gives  an  absolute  interest  in  the 
testator's  assets  to  the  extent  of  £60  to  his  wife,  Margaret 
Whelan,  and  we  feel  that  we  are  now  bound  to  decree  that  the 
plaintiffs,  as  her  representatives,  are  entitled  to  that  sum  out 
of  the  assets  of  the  testator,  and  that  the  costs  of  the  parties- 
should  be  paid  out  of  the  same. 
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1864,  May,    Hon,  Mr.  Justice  Robinson. 

Exeeutor^Refusal  to  produce  hooka  of  estaU—Uiuatisfactory  cuxounting— Absence 

from  colony — Injunction  to  reetrain  Receiver  Oeneral  from  paying  executor 

hia  pennon,  and  executor  from  idling  hie  property, 

NotwithiitaiidiDg  the  ezecator  had  refuted  to  produce  before  the  master  any 
books  of  account  of  an  estate  he  had  managed  for  years,  the  unsatisfactory 
character  of  his  accounting,  his  absence  from  the  colony,  and  his  producing 
mortgages  as  assets  of  the  estate  made  to  himself,  the  Court  refused  to  grant 
an  injunction  to  restrain  the  Receiver  Oeneral  from  paying  the  executor  hi» 
pension  or  to  restrain  the  executor  from  selling  his  property,  on  the  grounds 
that  bail  might  have  been  obtained  from  him  under  the  process  of  ne  exeat 
regno. 

(Judgment  on  order  nisi  for  an  iujimction  on  the  Receiver 
General  to  restrain  him  from  paying  Mr.  Charles  Simms,  the 
executor,  his  pension,  and  on  Mr.  Simms  to  restrain  him  from 
selling  his  own  property.) 

Having  regard  to  the  non-production  by  Mr.  Simms,  before 
the  master,  of  any  books  of  account  (although  formally  demand- 
ed)  in  an  estate  which  he  had  managed  for  twelve  years ;  to  the 
master's  report  of  the  unsatisfactory  character  of  Mr.  Simms' 
accounting  before  him,  adverting  also  to  the  facts  that  the  ex- 
excutor  has  left  the  colony,  and  that  many  of  the  mortgages  ho 
has  produced  as  assets  of  his  trust  estate,  are  made  to  himself 
in  his  private  capacity,  and  have  not  been  assigned  in  writing 
for  the  benefit  of  the  legatees,  the  judges  lent  a  willing  ear  to 
an  application  by  Mr.  Hogsett,  on  behalf  of  such  legatees,  made 
with  a  view  to  obtain  increased  security,  and  I  granted  this 
order  nisi  for  the  purpose  of  having  the  matter  discussed. 

The  will  of  Thomas  Parker  had  not,  on  any  previous  argu- 
ment or  motion  before  me,  been  referred  to,  and  when  an  appli- 
cation was  made  such  as  the  present,  very  stringent  in  its  effect 
and  for  which  no  precedent  was  cited,  it  became  necessary  to 
see  whether,  in  investing  the  assets  of  the  estate  on  mortgages 
Mr.  Simms  had  been  acting  on  his  own  mere  motion,  or  under 
any  authority  from  the  testator.  On  perusing  the  will  I  find 
that  the  executor  is  expressly  directed  to  "  invest  at  interest 
all  monies  and  proceeds  of  property  realized,  on  mortgage  secu- 
rity of  real  property  or  estate  or  in  government  debentures." 
And  under  this  clause  it  became  incumbent  upon  such  executor 
to  invest  the  realized  assets  in  conformity  therewith. 

Whether  these  mortgages  have  been  properly  taken,  and 
whether  they  are  or  are  not  sufficient  securities  for  the  amounts 
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loaned,  are  questions  which  will  more  properly  arise  at  a  future 
stage  of  this  suit,  and  which  I  ought  not  to  anticipate. 

If,  when  Mr.  Simnis  was  leaving  the  colony,  a  necessity  for 
it  had  been  shewn,  bail  could  have  been  obtained  from  him 
under  the  oixlinary  process  of  a  writ  of  ne  exeat;  but  no  applica- 
tion was  made  for  that  writ ;  whatever  other  remedies  the  com- 
plainant may  have  by  law,  I  am  satisfied  that  at  present  no 
suflEcient  grounds  have  been  laid  before  me  to  justify  me  in 
acceding  to  this  motion,  and  I  must  therefore  refuse  it,  and 
discharge  the  rule. 
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1864,  May,    Hon.  Mr.  Justice  Robinson. 

Altfichment—lVarranis  laidiunder  distinct  cUtachmenU—Sanu  fund^Firsl  attach' 

ment  raised— Position  of  remaining  attachment — Money  in  custodia  legis — 

Present  interest  and  disposing  povoer— 6  Victoriay  cap,  10 ^  sec  7, 

A  wtrrant  of  attachmeut  was  on  the  17th  of  November,  1863,  laid  in  the  hands 
of  a  garnishee  at  the  suit  of  one  Allen  against  one  Joy.  On  the  23rd  of  Dec- 
ember following  a  like  warrant  was  laid  in  the  hands  of  the  SMme  garnishee  by 
one  Jordan  against  the  same  defendant.  On  the  31  st  of  December,  same  year, 
Allen's  attachn;ent  was  raise<l,  and  the  moneys  attached  paid  over  to  Joy.  It 
was  contended  on  behalf  of  Jordan,  the  party  to  the  second  attachment,  that 
the  money  should  be  paid  into  Ck>urt  to  the  credit  of  his  suit,  that  the  money 
was  improperly  paid  over  to  Joy,  in  that  the  moment  Allen's  attachment  was 
raised  his  (Jordan's)  attachment  applied  and  held  the  money. 

/fieZflf— That  no  attachment  can  operate  on  or  effect  any  monies,  on  and  over  which 
the  defendant  shall  not  have  at  the  time  of  such  attachment  a  then  present  in- 
terest and  disposing  power.  As  Joy  had  not  a  present  interest  to  dispose  of  the 
monies  at  the  time  they  were  attacheil  by  Jordan  (being  then  under  attachment 
by  Allen),  the  raising  of  the  attachment  by  the  latter  in  no  way  affiscted  the 
relations  of  Joy  and  Jonlan. 

(Examination  of  Thomas  Murphy,  book-keeper  of  L.  O'Brien 
&  Co.,  garnishee). 

This  cose  involves  a  question  of  some  importance  as  regards 
the  law  of  attachment.  On  17th  November,  1863,  a  warrant 
of  attachment  was  laid  in  the  hands  of  Messrs.  L.  O'Brien  & 
Co.  for  £8  19s.  Id.  sterling,  on  money  of  Walter  Joy,  at  the 
suit  of  Samuel  Allen. 
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On  same  day  a  like  warrant  was  laid  in  the  same  hands,  for 
-the  same  amount  on  money  of  Patrick  Joy,  at  the  suit  of  same 
plaintiff. 

On  23rd  Dec,  a  warrant  was  laid  with  Messrs.  L.  O'Brien  & 
Co.  for  £11  138.  4d.,  on  money  of  Walter  Joy  at  the  suit  of 
Patrick  Jordan  &  others. 

On  31st  Dec,  Allen's  attachment  was  raised,  and  by  oitler 
of  Mr,  Stafford  (one  of  the  garnishees),  against  the  advice  of  his 
book-keeper,  Mr.  Murphy,  the  sum  of  £8  19s.  Id.  sterling,  so 
attached  by  Allen,  was  paid  to  Mr.  O'Mara  as  attorney  of  Walter 
Joy. 

Mr.  Hay  ward  contended  on  behalf  of  Messrs.  Jordan,  that 
Messi-s.  O'Brien  &  Co.  should  bo  ordered  to  pay  that  amount 
into  Court  to  the  credit  of  Jordan's  suit,  because  O'Brien  and 
•Co.  knowingly  and  wrongfully  paid  it  over  to  Joy,  when  it  was 
attached  ;  for  that  the  moment  Allen's  attachment  was  raised, 
Jordan's  applied  and  held  the  money ;  whilst  Mr.  O'Mara,  on 
behalf  of  Messrs.  O'Brien  &  Co.,  contended  that  Jordan's  attach- 
ment never  affected  the  money  attached  by  Allen,  the  same 
being  at  the  date  of  Jordan's  attachment,  in  custodia  legis,  and 
beyond  the  control  of  Joy. 

If  our  law  of  attachment  was  the  same  as  that  prevailing  in 
London,  which  Mr.  Hayward  had  cited,  I  should  agree  with  him, 
but  by  the  terms  of  the  statute  6  Vic,  cap.  10,  sec.  7,  it  is  ex- 
pressly declared  "  that  no  attachment  shall  operate  on,  or  affect 
any  monies  on  and  over  which  the  defendant  shall  not  have  at 
the  time  of  such  attachment,  a  then  present  interest  and  disposing 
poicery  As  on  the  23rd  December,  Joy  could  not  draw  from 
Messrs.  O'Brien  &  Co.  the  money  then  attached  by  Allen,  and 
had  not  a  then  present  power  to  dispose  of  it,  I  am  of  opinion 
that  Jordan's  attachment  did  not  affect  that  sum,  and  I  have 
no  legal  authority  to  order  it  to  be  paid  into  Court. 

Then  remains  the  question  wh(5ther  any  money  or  property 
of  Walter  Joy  was  attached  by  Jordan. 

Looking  at  the  whole  of  the  evidence  I  think  I  shall  be  act- 
ing properly  in  directing  that  the  sum  of  £8  2s.  4d.  currency, 
be  paid  into  Court  to  the  credit  of  this  cause,  leaving  it  to  those 
K!oncerned  to  move  the  Court  on  sufficient  affidavits,  that  it 
be  paid  out  to  the  party  who  may  shew  himself  rightfully 
^entitled  to  it. 

The  book-keeper  in  his  examination  before  me  on  the  20th 
instant,  stated  that  on  the  23rd  December  about  £18  were  on 
Messrs.  L.  O'Brien  &  Co's.  hands,  belonging  to  Walter  Joy,  and 
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more  than  sufficieDt  to  satisfy  Jordan's  demand,  although  oo* 
his  examination  by  Mr.  0*Mara,  he  stated  that  part  of  Walter 
Joy's  balance  was  claimed  by  Patrick  Joy.  And  Mr.  Michael 
Stafford  states  that  of  the  balance  of  £18  9s.  standing  to  the- 
credit  of  Walter  Joy,  £14  5s.,  was  for  oil  which  Patrick  Joy 
delivered  in,  and  which  was  erroneously  credited  to  Walter. 

I  am  not  satisfied  of  any  such  error,  and  I  think  that,  so  far 
as  the  evidence  goes,  the  garnishees  must  be  held  to  their  own 
entry. 

Patrick's  claim  was  known  to  Mr.  Stafford  before  any  attach- 
ment was  raised,  and  if  it  was  bona  Jide,  only  £4  5s.  would  be 
due  to  Walter  Joy.  Yet,  I  find  Mr.  Stafibrd,  on  the  31st  Dec.,- 
pay  Walter,  £10  6s  7d.  currency,  in  spite  of  Mr.  Murphy's  ad- 
vice. Again,  if  Patrick  really  delivered  to  a  wealthy  firm  like 
Messrs.  O'Brien  &  Co.,  oil  to  the  value  of  £14  5s.,  why  should 
he  accept  £8  2s.  4d.  in  full  for  that  oil  ?  as  his  receipt  put  before 
me  shows  he  did ;  and  not  only  so,  but  undertake  to  indemnify 
Messrs.  O'Brien  &  Co.,  for  paying  him  at  all.  For  these  reasons 
I  am  by  no  means  satisfied  that  the  oil  did  not  belong  to  Walter, 
and  that  the  name  of  Patrick  w*as  not  used  as  a  cloak  to  defeat 
Walter's  creditors,  and  I  therefore  order  £8  2s.  4d  currency,  to- 
be  paid  into  Court  to  abide  further  order, 

Mr.  Hay  ward  for  Jordan. 
Mr,  OMara  for  the  garnishee. 


BEMISTEK  V.  HUNT  &  HENLEY. 
1864,  May.    HoN.  Sir  F.  Brady,  C.  J. 

Costs — Judgment  by  d^ault — Brief  fee— When  it  attaches. 

When  &t  tke  time  of  taxation  a  judgment  by  default  remains  undisturbed  the- 
brief  attaches. 

In  this  case  the  following  question  of  costs  arose.  Plaintiff 
(the  Iteceiver  General)  attached  defendants'  vessel  to  answer 
an  action  upon  a  bill  of  exchange  for  duties.  One  Prowse  gave 
bail  and  released  the  vessel.  The  writ  was  served  on  Prowse, 
who  did  not  appear  for  the  defendants  in  the  action,  but  a 
judgment  by  detault  went  against  them.  Attorney  General 
then  took  out  a  rule  nisi  to  compute  principal  and  interest,. 
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which  was  served  on  Prowse,  who  came  in  with  an  affidavit 
and  denied  being  defendants'  agent  to  make  him  liable  to  re- 
ceive process  for  them  under  the  Attachment  Act,  and  the^ 
Court  declined  to  make  the  rule  absolute  upon  the  evidence 
then  before  it,  Defendants  afterwards  agreed  to  pay  debt  and 
costs,  and  on  taxation  Mr.  Carter  for  them  contended  that  the' 
brief  fee  should  not  be  taxed.  The  question  was  submitted  to 
the  Court,  and  it  was  decided  that  without  going  further  into- 
facts,  as  there  was  a  judgment  by  default  undisturbed  at  the 
time  of  taxation,  the  brief  fee  attached  and  must  be  taxed. 


WHITE  V,  NFLU.  MAEINE  INSURANCE  CO. 
1864,  May.    Hon.  Sir  F.  Brady.  C.  J. 

Policy  of  insurance— Time  poliqf^Inaurance  for  voyage  only—  Warranty 
of  aeaioorthiness. 

Id  &  policy  of  insurance  effected  for  a  voyage  the  law  implies  a  warranty  on  the 
part  of  the  assured  which  amounts  to  a  positive  undertaking  that  the  vessel, 
at  the  commencement  of  the  voyage,  is  seaworthy.  But  this  rule  does  not 
extend  to  a  time  policy. 

The  action  was  brought  for  the  recovery  of  the  sum  of  £80 
and  interest  thereon  from  the  16th  day  of  January  last.  The 
plaintifT  was  owner  of  the  boat  Polly,  which  was  insured  by  the 
defendants  on  a  time  policy  from  12th  October  until  20th  No- 
vember last,  and  lost  while  on  a  voyage  from  Fermeuse  to  St. 
John's  on  the  4th  of  November,  she  being  at  the  time  named 
nnder  a  written  agreement  to  Richard  Molloy  and  five  others. 

The  plaintifif,  Eichard  Molloy,  and  Michael  Bryne  were  ex- 
amined as  witnesses  for  the  plaintiff,  and  Messrs.  £.  L.  Jarvis 
and  C.  Jarvis  witnesses  for  defendants. 

The  facts  of  the  case  fully  appear  from  the  charge  of  His 
Lordship  the  Chief  Justice  to  the  jurj',  which  was  to  the  fol- 
lowing effect : 

He  felt  that  it  was  necessary  for  him  to  make  but  few  obser- 
vations, for  the  jury  were  fully  competent  to  deal  with  the 
questions  of  fact  which  were  submitted  to  them.  It  was  not 
requisite  for  him  to  remind  them  that  they  must  look  upon 
this  policy  of  insurance  as  they  would  upon  a  contract  between 
two  individuals.     In  such  cases  there  had  been  observable  too* 


•^8  WHITE  V.  NFLD.  MARINE  INSUR,  CO. 

frequently  a  prejudice  adveree  to  public  companies,  and  Courts 
had  found  it  necessary  to  caution  juries  against  allowing  any 
undue  influence  to  operate  upon  their  minds.  He  was  happy 
to  say  that  in  this  case  there  was  no  broad  allegations  of  fraud 
against  the  plaintiff*.  In  view  of  that  he  had  asked  Mr.  Jarvis 
.questions,  the  answers  to  which  had  relieved  this  case  from  any 
charge  of  wilful  dishonesty  or  misrepresentation ;  and  Mr.  Jarvis 
had  also  said, "  We  always  told  the  plaintiff'  that  we  never  impu- 
.ted  to  him  any  intentional  loss  of  the  boat."  It  appeared  that 
the  plaintiff*  bought  the  boat  (the  Polly)  about  four  years  ago ; 
that  Messrs.  P.  &  L.  Tessier  were  his  supplying  merchants  un- 
til last  year,  and  having  a  claim,  as  was  frequently  the  case 
when  such  relationship  existed,  upon  the  boat,  they  had  in- 
.sured  her  until  last  year  in  £150  for  their  protection ;  that 
plaintiff"  was  employed  with  this  boat  in  the  spring  of  1863  by 
the  defendants  in  endeavoring  to  raise  the  wreck  of  a  vessel  in 
the  narrows.  The  fact  of  Mr.  Pitts,  the  surveyor  for  this  com- 
pany, having  then  gone  on  board  of  her  is  not  of  much  value, 
.as  he  merely  went  there  to  see  the  wreck  which  had  been  re- 
covered and  not  for  the  purpose  of  surveying  the  boat ;  that 
plaintiff  afterwards  went  with  the  boat  to  Petty  Harbor  fishing, 
.^nd  subsequently  had  her  under  the  agreement  which  had  been 
given  in  evidence  to  Molloy  and  five  others  to  prosecute  the 
fishery  on  the  Southern  coast ;  that  plaintiff*  continued  at  Petty 
Harbor  fishing  until  the  3rd  or  4tb  of  October,  when  he  came 
to  St.  John's  and  applied  to  Mr.  Jarvis,  agent  of  the  defendants, 
/to  have  his  boat  insured.  The  plaintiff  it  seemed  answered  the 
i^uestions  put  to  him ;  stated  it  was  the  same  boat  which  he 
had  in  the  spring  about  the  wreck ;  shewed  his  former  policy 
.effected  by  Messrs.  Tessier  in  the  St.  John's  Marine  Assurance 
Company,  and  referred  Mr.  Jarvis  to  Mr.  Ewen  Stabb  from 
:whom  he  had  purchased  the  boat,  and  was  surveyor  of  ships 
for  the  other  company.  The  change  of  insurance  from  one 
office  to  the  other  seemed  only  to  have  arisen  from  the  Saint 
.John's  Marine  Assurance  Company  having  discontinued  busi- 
ness. The  insurance  was  afterwards  effected  for  the  sum  of 
£80,  from  the  12th  of  October  to  the  20th  November  last,  the 
boat  being  then  at  Fermeuse.  She  left  there  on  the  4th  of 
November  about  one  o'clock,  am.,  aft^r,  as  the  witness  says, 
.the  moon  was  in  order,  that  they  might  have  the  day  before 
them  for  their  voyage  to  St.  John's.  It  was  then  blowing  a 
moderate  breeze,  which  increased  to  what  the  witness  termed 
A  "  wholesome  breeze  "  and  a  heavy  ground  swell.     About  six 
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o'clock  she  sprung  a  leak,  from  which  she  rapidly  filled  with 
water;  the  waster  and  crew  abandoned  her,  and  about  fifteen 
minutes  afterwards  she  sank.  It  was  quite  true  that  when  au' 
insurance  was  effected  for  a  voyage,  the  law  implied  a  warranty 
on  the  part  of  the  assured  which  really  amounted  to  a  positive 
undertaking  on  his  part,  that  the  vessel  at  the  commencement 
of  the  voyage  should  be  seaworthy  and  fitted  in  every  respect 
to  perform  such  voyage,  having  due  regard  to  the  nature  of  it ; 
for  a  voyage  across  the  Atlantic  was  very  different  from  a  short 
coasting  voyage.  But  the  law  also  said  that  this  rule  did  not 
extend  to  a  "  time  policy."  In  a  "  time  policy  "  there  was  no 
guarantee  on  the  part  of  the  assured  that  the  vessel  was  sea- 
worthy, but  she  is  presumed  to  be  so  and  the  plaintiff  is  not 
bound  to  establish  that  fact.  That  presumption,  however,  wa& 
open  to  be  rebutted,  and  the  question  for  the  jury  to  consider 
was  whether,  looking  fairly  at  the  evidence,  the  nature  and 
length  of  the  voyage  contemplated,  the  period  of  the  year,  the 
conduct  of  the  master  and  crew,  they  were  satisfied  that  the 
boat  was  not  in  a  condition  to  perform  the  voyage,  and  that 
the  master  and  crew  knowing  that  she  was  wholly  unfit  for 
that  purpose,  left  Fermeuse  for  St.  John's.  If  so,  then  the 
plaintiff  was  not  entitled  to  recover. 

Upon  the  second  ground  of  defence,  his  Lordship  agreed  with 
every  word  which  had  fallen  from  the  learned  counsel  for  the 
defendants,  that  the  best  good  faith  should  be  observed  in  these 
contracts,  and  it  was  for  the  jury  to  consider  whether  the  plain- 
tiff, when  he  applied  to  effect  this  insurance,  had  withheld  any 
material  fact,  which,  if  stated,  would  have  been  considered  to  in- 
crease the  risk  and  would  have  induced  the  defendants  to  change 
the  term  of  the  contract.  If  the  jury  found  such  to  be  the  case, 
they  are  bound  to  find  a  verdict  for  the  defendants.  Upon  this 
branch  of  the  case,  there  was  a  conflict  of  testimony  between 
the  plaintiff  and  Mr.  Jarvis ;  this  was  a  matter  for  their  con- 
sideration. If  the  jury  find  on  both  these  questions,  in  favour 
of  the  plaintiff,  they  should  give  him  a  verdict  for  £80,  with 
interest  from  the  16th  January.  But  if.  however,  they  found, 
on  either  of  these  questions,  in  favour  of  the  defendants,  they 
were  bound  to  give  a  verdict  for  them. 

Mr.  Whiteway  took  exception  to  the  part  of  his  Lordship's 
chaise,  where  he  said  that  if  the  jury  believed  the  boat  was  not 
in  a  condition  to  perform  the  voyage,  and  that  the  master  and 
crew,  knowing  that  she  was  wholly  unfit  for  that  purpose,  left 
Fermeuse  for  St.  John's,  the  jury  should  find  for  tlie  defendant, 
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upon  the  ground  that  the  master's  act  in  this  case  could  not. 
bind  the  plaiutifiF,  inasmuch  as  the  master,  Molloy,  was  the  hirer 
of  the  boat,  and  as  such  he  was  owner,  pro  hoc  vice,  and  not  the 
3gent  of  plaintiff.     His  Lordship  noted  the  objection. 

The  jury  found  a  verdict  for  the  plaintiff  £80  currency,  with 
interest  from  16th  January  last,  £81  10s.  currency. 

Mr.  Whiteway  for  plaintiff. 
Attorney  Oeneral  for  defendant. 


WALSH  V.  ST.  JOHN. 
1864,  May.    Hon.  Mr.  Justice  Robinson. 

Contract — Deed  insensibU— Absence  of  aehedulet^Practice^Kxamination 
of  witnesses— JIf ode  of. 

An  agreement  as  a  deed  ia  from  the  absence  of  schedalcs  (such  as  plan  and  speci- 
fications in  a  building  contract)  insensible. 

There  is  no  authorit  j  to  support  the  practice  of  the  opposite  counsel  interpoeing 
hj  asking  questions  during  the  examination  of  a  witness. 

This  cause  was  tried  by  a  special  jury.  It  was  an  action 
upon  a  building  contract  brought  by  the  plaintiff  to  recover 
XK)mpensation  for  carpenter's  work  done  about  two  houses  of 
the  defendant's.  The  case  was  devoid  of  public  interest,  but 
some  nice  points  of  law  arose  during  the  trial. 

The  plaintiff  sought  to  recover  upon  the  common  counts, 
while  the  defendant  relied  upon  an  agreement  under  seal  by 
which  the  work  contracted  for  was  to  be  done  according  to 
certain  plans  and  specifications,  and  the  defendant  was  to  be 
liable  to  pay  only  in  the  event  of  the  work  being  approved  of 
by  an  inspector  to  be  appointed  by  him,  and  who  (Mr.  Neville) 
was  afterwards  appointed,  and  it  was  contended  that  the  plain- 
tiff should  be  non-suited,  those  conditions  not  having  been  com- 
plied with,  the  work  not  being  according  to  plans  and  specifi- 
cations, and  having  been  disapproved  of  and  altered.  And  the 
defendant's  case  was  that  besides  having  paid  more  monies  on 
account  than  the  work  was  worth,  that  the  expense  attending  the 
alterations  and  the  damage  resulting  from  the  plaintiff's  breach 
of  contract,  far  exceeded  any  claim  for  the  work  done. 


WALSH  r.  ST.  JOHN.  31 

The  case  occupied  this  day  and  the  following  day,  and  many 
-witnesses  weze  examined. 

In  the  coui*se  of  plaintiff's  examination,  defendant's  counsel 
interposed  with  a  question,  "Whether  the  terms  regarding  the 
work  for  which  plaintiff  claimed  had  been  reduced  into  writ- 
ing?" Plaintiff's  counsel  objected  to  the  examination  being 
interrupted,  as  so  far  his  course  of  examination  was  regular,  as 
the  claim  was  for  work  and  labor,  and  that  the  question  should 
be  reserved  for  cross-examination. 

The  Court  held  that  while  the  system  of  interposing  was  the 
.ordinary  and  generally  convenient  course,  yet  as  no  authority 
.could  be  shewn  for  the  right  to  interrupt,  the  evidence  of  the 
plaintiff  should  proceed. 

On  ci-oss-examination  then  the  agreement  under  seal  before 
referred  to  was  shewn  to  have  been  executed,  but  no  plans  or 
^specifications  were  attached,  and  it  was  in  them  that  the  work 
to  be  performed  was  described. 

After  argument  the  Court  held  on  the  authority  of  Weeks  v, 
Maillardet,  4  £<^'s  Reports,  that  the  agreement  as  a  deed  was 
from  the  absence  of  the  schedules  insensible,  and  that  the 
-plaintiff  had  made  out  a  case  for  the  jury. 

Then  there  was  a  conflict  of  testimony  as  to  the  specifications 
by  which  the  work  was  to  be  done. 

Mr.  Justice  Bobinson  summed  up.  His  Lordship  referred 
to  the  conflict  of  testimony  which  was  so  usual  in  cases  of  this 
nature.  The  jury  were  not  to  look  at  the  case  through  the 
medium  of  either  the  plaintiff's  or  defendant's  views.  If  they 
found  that  the  plaintiff  entered  into  an  agreement  to  do  specific 
work  at  a  specific  price  he  should  be  bound  by  it. 

The  learned  judge  referred  to  the  evidence  and  the  conflict 
of  testimony  as  to  the  specification.  The  plaintiff  had  as  his 
lordship  considered  abandoned  the  contract  without  sufficient 
reason,  and  any  cavils  or  exceptions  of  the  defendant  afforded 
no  justification,  and  if  the  jury  were  of  the  same  opinion  they 
should  allow  so  much  of  the  defendant's  set-off  as  he  had  es- 
tablished to  their  satisfaction,  and  from  the  contract  price  of 
£90  also  deduct  the  expense  to  which  the  plaintiff  was  put  in 
changing  any  work  which  he  was  justified  in  altering  and  in 
completing  the  remainder  of  the  contract,  and  the  deductions 
should  be  made  according  to  the  character  of  the  work  origin- 
ally intended.  The  learned  judge  here  referred  to  the  faults 
and  alterations  relied  upon,  and  if  aft^r  crediting  the  plaintiff 
with  the  contract  price  and  any  extras  in  the  manner  he  had 
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pointed  out,  aud  debiting  him  with  established  item  of  set-off' 
and  deductions  for  expense  in  altering  and  completing  the 
work,  there  was  a  balance  in  favor  of  the  plaintiff  the  jury 
should  find  for  that  amount;  and  if,  on  the  other  hand,  the 
plaintiff  were  in  debt  they  should  find  for  the  defendant. 
Verdict  for  the  plaintiff,  £15. 

Mr.  Pinseivt  for  plaintiff. 
Attonuy  General  for  defendant. 


QUEEN  V.  CRUICKSHANK.     QUEEN  r.  THOMPSON. 
1864.  July.    Brady,  C.  J. ;  Little,  J. ;  Robinson,  J. 

ReeognizanctM — Estreat — Eteape — Nan  appeatunee — 11  «£r  12  Victoria, 

The  Sapreme  Coart  has  jariadiction  in  proceedings  for  estreating  recognizances. 

By  II  ft  12  Victoria  the  prescribed  notice  must  accompanj  the  bond. 
There  can  be  no  breach,  if  in  the  condition  of  the  bond,  no  legal  offence  is  set  out, 

Tfie  Queen  v.  Ciniickshank, — Ex  parte  the  bail,  Mr.  Carter  for 
them. 

The  Queen  v.  Thompson. — First  case,  ex  parte  the  bail,  Mr. 
Pinsent  for  them. 

T*he  Queen  v.  Thompson, — Second  case,  ex  parte  the  bail,  Mr. 
Pinsent  for  them.  These  were  the  bail  cases  referred  to  in  our 
former  reports  in  which  the  Attorney  General  for  the  Crown 
took  out  rules  nisi  to  estreat  the  recognizances  on  account  of 
the  non  appearance  and  escape  of  the  defendant.  The  learned 
counsel  for  the  bail  contended  that  there  was  no  such  proceed- 
ing as  estreat  known  to  the  constitution  of  the  court,  and  they 
took  many  special  exceptions. 

The  exceptions  succeeded  in  the  two  first  cases  (the  first  point 
that  of  jurisdiction  being  overruled  in  all).  The  exception  that 
prevailed  in  the  first  case  was,  that  the  notice  prescribed  by  the 
statute  11  &  12  Vic.  did  not  accompany  the  bond.  In  the  se- 
cond case,  that  in  the  condition  of  the  bond  there  was  no  legal 
offence  sufficiently  set  out,  and  therefore  no  breach. 

In  the  third  case  there  was  no  filed  exceptions  to  the  pro- 
ceedings, but  the  Attorney  General  at  the  suggestion  of  the 
Court  having  referred  to  the  escape  of  the  others,  that  there 
was  no  collision  on  the  part  of  the  bail,  and  the  fact  that  these 
were  the  first  adjudicated  cases  upon  the  points  raised,  did  not 
further  proceed. 
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1864,  July.    Brady,  C.  J. ;  Little,  J. ;  Eobinson,  J. 

AUaekmeni—  WarTaM^Ch£qys^D€struetion  qf  €kequ$  fty  ffamiahee 
at  in^anct  qf  drawer, 

Jl  warrant  of  attachment  was  laid  b  j  the  plaintiif  in  the  hands  of  the  garnishee  (one 
Mare),  who  held  a  cheque  drawn  in  favor  of  defendant  bj  one  Munn.  Pnvi- 
ons  to  laying  the  warrant  the  defendant  had  no  commnnication  with  the  gar- 
nishee, but  shortly  after  the  laying  of  the  warrant  the  defendant  did  see  the 
garnishee,  who  told  him  he  would  pay  amount  of  cheque  if  it  had  not  been 
attached.  Shortly  after  Munn  disregarding  his  having  drawn  the  cheque,  paid 
the  defendant  the  amount  of  it  and  requested  the  garnishee  to  destroy  same, 
which  he  accordingly  did.  On  a  rule  niti  for  an  order  on  garnishee  to  pay 
amount  of  cheque  attached  into  Court — 

Held— The  cheque  was  the  effects  of  the  defendant  in  the  hands  of  the  garnishee, 
and  therefore  liable  to  attachment. 

In  this  case  Mr.  Little  for  the  plaintiff  applied  for  an  order 
on  Mr.  William  H.  Mare  to  pay  into  Court  a  sum  of  ten  pounds 
^iurrencj,  alleged  to  have  been  attached  in  his  hands  in  this  case. 

The  grounds  of  the  application  as  they  appeared  by  the  notes 
of  Mr.  Justice  Little,  before  whom  the  agent  of  the  garnishee 
liad  been  examined  under  the  usual  order,  were  that  on  25th 
May  a  warrant  of  attachment  in  the  cause  was  laid  in  the 
hands  of  Mr.  Mare,  who  at  that  time  held  a  cheque  for  £10, 
drawn  and  sent  by  Mr.  John  Munn  for  delivery  to  the  defen- 
dant in  discharge  of  a  debt  due  by  Mr.  Munn  to  him ;  that  be- 
fore the  receipt  of  the  cheque  and  before  the  laying  of  the 
warrant  of  attachment,  the  defendant  had  held  no  communica- 
tion with  Mr.  Mare,  but  that  shortly  after  the  laying  of  the 
warrant  he  called  for  his  money,  and  was  then  told  by  Mr. 
Mare,  who  expressed  his  readiness  to  pay  him  but  for  this  Ain- 
drance,  that  he  could  not  then  pay  him  as  the  money  was  at- 
tached ;  that  Mr.  Mare  then  at  defendant's  request  gave  the 
defendant  a  note  to  be  shewn  to  Mr.  Munn,  informing  him  that 
the  cheque  had  been  attached,  and  a  few  days  afterwards  he 
received  a  telegram  from  Mr.  Munn  stating  that  the  defendant 
had  been  paid  and  that  he  should  destroy  the  cheque,  a  direc- 
tion with  which  Mr.  Mare  appears  to  have  complied. 

Under  these  circumstances  Mr.  Little  contended  that  the 
warrant  bound  the  cheque  in  Mr.  Mare's  hands,  and  that  Mr. 
Munn's  order  to  Mr.  Mare  to  destroy  it  was  a  mere  attempt  to 
evade  the  process  of  this  Court,  and  ought  not  to  have  been 
obeyed. 

c 
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Mr.  Whiteway,  citing  Brandon's  law  of  attachment,  contend- 
ed on  behalf  of  Mr.  Mare  that  no  promise  or  assent  having  been 
given  or  made  by  Mr.  Mare  to  the  defendant  to  hold  the  cheque 
for  his  use  after  the  receipt  of  the  cheque  and  before  the  at- 
tachment, there  was  no  such  privity  between  these  parties  as 
would  enable  the  latter  to  sustain  an  action  for  its  recovery 
from  the  former. 

The  judges,  on  dififereut  grounds,  are  of  opinion  that  Mr  Mare 
should  be  ordered  to  pay  the  cheque  or  its  value,  if  destroyed, 
into  Court,  to  abide  the  order  of  the  Court  in  this  cause ;  Mr. 
Justice  Bobinson  on  the  ground  that  as  Mr.  Mare's  agent  ex- 
pressly acknowleged  that  Mare  held  the  cheque  for  Nowlan,  and 
would  have  handed  it  to  him  but  for  the  attachment,  it  is  suffi- 
ciently plain  as  against  the  garnishee,  that  the  attachment  bound 
it,  and  being  thus  subjected  to  the  paramount  authority  of  the 
Court,  the  cheque  must  continue  for  as  much  as  it  is  worth,  sub- 
ject to  the  order  of  the  Court,  but  Judge  Bobinson  reserves  his 
opinion  upon  the  right  of  the  drawer  of  a  cheque  to  revoke  it, 
or  stop  payment  of  it,  either  at  the  bank  or  in  the  hands  of  his 
agent,  for  sufficient  cause,  at  any  time  before  actual  payment  or 
bona  fide  assignment,  or  as  to  whether  there  is  shewn  to  have 
been  any  promise  valid  in  law,  from  Mare  to  Nowlan,  which 
would  support  an  action  by  the  latter  against  the  former,  which 
points  it  is  not  necessary  now  to  decide,  and  upon  both  of 
which  fuller  information  is  desirable. 

Mr.  Justice  Little  and  the  Chief  Justice  on  the  ground  that 
although  as  a  general  rule,  where  A  sends  money  to  B,  to  pay 
to  C,  no  action  will  lie  for  the  money  by  C  against  B,  until  B  has 
expressly  or  impliedly  promised  C  to  pay  it  to  him,  yet  that  the 
prior  conditional  promise  of  Mr.  Mare  was  equivalent  in  law  to 
a  subsequent  absolute  one,  and  would  sustain  an  action  for  the 
recovery  of  the  cheque  by  the  defendant  against  the  garnishee, 
that  the  cheque  was  therefore  effects  of  the  defendant  in  the 
garnishee's  hands,  and  consequently  liable  to  attachment  in 
this  suit. 

Let  a  rule  be  made  upon  Mr.  Mare  to  pay  into  Court  the 
cheque,  or  its  value  £10  cy.,  to  abide  the  order  of  the  Court  in 
this  cause. 

Mr.  Little  for  plaintiff. 

Mr.  Whiteway  for  garnishee. 
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1864,  Majj,    Hon.  Mr.  Justice  Little, 

PaUni^Invention  by  tervant—Orant  of  Patent  to  servant— Infringement  by  master. 

Where  a  skilletl  penon  is  employed  to  make  ex)>eriments  the  result  of  his  labon 
belong  to  his  employer,  and  the  adoption  anil  use  of  the  invention  by  the  em- 
ployer ia  no  infringement  where  the  invention  hits  been  patented  by  the  employee. 

This  was  au  action  for  the  infringement  of  a  patent  right,  for 
improvements  in  the  manufacture  of  manure. 

The  case  for  the  plaintiff  was  that  in  1860  he  obtained  a  pa- 
tent for  the  new  and  useful  invention  of  converting  seal  and 
other  fish  refuse  into  a  useful  manure,  by  the  application  of 
sulphuric  acid  and  other  means. 

In  1862  be  took  out  another  patent  for  improvements  in  the 
mode  of  manufacture,  and  in  1864  he  took  out  another  patent 
for  still  further  improvements  to  make,  in  the  words  of  his 
counsel,  "  a  complete  article  in  manure." 

It  was  for  infringement  of  this  third  patent  that  this  action 
was  brought,  and  the  main  improvements  introduced  under  this 
patent  were  not  pressing  by  means  of  steam  or  otherwise,  and 
the  use  of  dry  ground  bones  as  an  absorbent  and  fertilizer,  in- 
stead of  bones  dissolved  in  vitriol  and  thrown  wet  into  the  mass, 
as  in  the  former  process. 

The  trial  occupied  two  days,  and  although  of  quite  a  novel 
character  in  our  Courts,  was  not  of  an  especially  interesting 
nature,  except  to  the  parties  concerned  and  to  the  agricultural 
mind. 

Mr.  Justice  Little  summed  up : 

His  Lordship  read  the  declaration  and  the  plea,  which  was 
that  of  the  general  issue  under  the  statute.  There  appeared 
to  be  a  strong  feeling  between  the  parties,  but  with  that  they 
had  nothing  to  do,  The  duty  of  the  jury  was  to  determine  the 
case  under  the  law  and  the  evidence  applicable  to  it.  It  was 
necessary  for  the  plaintiff  to  prove  all  the  allegations  of  his  de- 
claration, that  the  invention  was  a  new  and  useful  one,  that  the 
plaintiff  was  the  first  inventor,  and  that  his  specification  was 
sufficient  in  law.  The  chief  point  of  conflict  in  this  case  was — 
Who  was  the  discoverer  ?  To  prevent  abuse  in  the  granting  of 
patents,  the  protection  the  law  afforded  was  strictly  watched ; 
and  with  reference  to  the  position  taken  up  by  the  learned  coun- 
sel for  the  defendant.  His  Lordship  would  remark, — First,  as  to 
the  plaintiff*  being  defendant's  servant  at  the  time  of  the  alleged 
discovery,  and  that  the  improvements  were  at  his  cost  and  ex- 
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pense.  The  law  was  this,  that  if  a  skilful  person  be  employed 
to  make  experiments,  the  result  of  his  labors  will  belong  to  his 
employer,  and  if  the  master  plans  and  the  servant  adopts  with 
alterations,  the  property  in  improvements  is  the  employers. 

As  to  obtaining  bis  knowledge  and  information  from  a  third 
person,  if  that  were  so  the  patent  to  Fox  would  be  invalid. 
And  still  stronger  was  the  case  where,  as  the  defendant  in  this 
case  says,  the  invention  of  the  improvements  was  his  and  de- 
rived from  him.  The  first  patent,  it  appears,  was  the  property  of 
the  defendant  by  purchase  from  assignees  of  the  plaintiff,  and  it 
was  for  the  use  of  the  improvements  in  the  manufacture  patented 
in  1864  that  the  action  was  brought ;  and  the  last  position  taken 
by  the  defendant  was  that  the  last  patent  could  not  be  used 
without  infringing  the  first,  and  that  it  embraced  some  of  the 
substantial  provisions  of  the  first.  The  law  was  that  the  later 
patent  must  be  confined  to  the  addition,  and  that  if  the  grant 
€xtend  to  the  whole  it  is  invalid. 

The  point  of  infringement  as  alleged  by  the  plaintiff  is  the 
application  of  ground  bones  to  the  manure  in  the  heap  since 
the  plaintiff's  patent  of  July.  1864 ;  and  that,  prior  to  that, 
such  application  had  not  been  known  or  used. 

The  plaintiff,  up  to  January,  1864,  had  been  defendant's  man- 
ager of  the  works  under  the  first  patent,  and  as  defendant  con- 
tended, had  made  use  of  his  knowledge  of  the  improvements 
suggested  and  carried  out  by  him  to  obtain  a  patent  for  them ; 
and  it  was  for  the  use  of  those  improvements  during  the  past 
season  that  the  plaintiff  brought  this  action. 

His  Lordship  read  the  evidence  directed  to  this  point.  If  the 
evidence  of  Fox  were  believed,  and  he  had  satisfied  the  law  in 
other  respects,  there  should  be  a  verdict  for  the  plaintiff;  but 
if  they  believed  the  defendant  and  his  corroborative  testimony, 
they  should  find  for  the  defendant. 

Verdict  for  defendant. 

Attorney  Oeneral  for  plaintiff. 
Mr,  Pinsent  for  defendant. 
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1864,  May.    By  the  Court. 

Executor—Irregularity  in  accounts  and  management  of  aaaets—Mcuter's 
report— Petitioner's  costs. 

In  cooMqaenee  of  the  nnaatiifactory  manner  in  which  the  estate  had  been  man- 
aged and  the  aceounta  of  the  same  kept,  showing  irregularities  in  the  invest- 
ment of  the  assets  of  the  estate,  which  necessitated  proceedings  before  th» 
Court,  the  executor  was  ordered  to  pay  the  taxed  costs  of  the  petitioner  or 
plaintiff  out  of  his  private  estate. 

Thb  ascertainment  of  the  balance  due  upon  the  account  filed 
by  defendant  has  been  referred  to  us  under  the  following  memo- 
randum of  agreement  made  between  George  J.  Hogsett  on  be- 
half of  the  widow  and  children  of  the  late  Thomas  Parker  of 
the  one  part,  and  Daniel  W.  Prowse  on  behalf  of  Chas  Simms, 
executor  of  the  said  Thomas  Parker,  of  the  other  part,  whereby 
the  said  Daniel  W.  Prowse,  for  his  principal  and  in  his  name, 
agrees  to  pay  in  full  of  all  claims  on  him  in  relation  to  the  said 
estate  of  the  said  Parker,  the  amount  appearing  by  the  said 
Simms's  account  to  have  been  received  by  him  on  account  of 
the  said  estate,  with  interest  from  the  time  of  receipt  at  five 
per  cent,  per  annum  on  the  amount  appearing  due  from  time 
to  time,  after  crediting  the  several  sums  appearing  by  the  said 
account  to  have  been  paid  by  the  said  Charles  Simms;  said  George 
J.  Hogsett  agreeing  on  behalf  as  aforesaid  to  accept  the  amount 
in  full  discharge  and  satisfaction  of  all  claims  upon  said  Charles 
Simms  by  the  said  widow  and  children.  The  amount  received 
by  the  said  Charles  Simms  to  be  stated  by  the  Court  from  the 
account  aforesaid.  And  it  is  further  agreed  by  the  said  parties 
that  all  questions  relating  to  the  payment  of  costs  by  either 
party,  and  also  the  liability  of  the  said  Thomas  Parker's  estate 
to  pay  the  said  Charles  Simms  the  balance  appearing  due  to 
him  by  his  said  account  and  the  master's  report,  and  of  the 
amount  aforesaid,  shall  be  left  to  the  decision  of  the  Supreme 
Court,  and  all  these  matters  to  be  final  and  binding  on  the 
said  party. — H.  W.  Hoyles,  George  J.  Hogsett. 

To  aid  us  in  an  investigation  of  the  imperfect  and  compli- 
cated accounts  filed  by  the  defendant,  and  of  the  state  of  the 
accounts  under  the  terms  of  the  above  memorandum,  we  re- 
ferred them  to  the  master  for  his  report  thereon,  and  he  has 
made  the  following  report  for  our  information : 

I  beg  to  report  that  the  principal  monies  mentioned  in  the  account  an- 
nexed, mark^  A,  were  received  by  Mr.  Charles  Simms  as  executor  of  the 
flud  estate  on  the  dates  set  opposite  each  sum  respectively,  and  that  the 
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interest  therein  mentioned  is  calculated  at  the  rate  of  five  per  cent  per 
annum  for  such  dates  and  on  each  sum  respectively  to  the  tenth  day  of 
November,  A.  D.  1864.  And  that  the  amount  to*  be  paid  by  the  said 
Charles  Simms  to  the  representatives  of  the  said  estate  is  two  thousand 
six  hundred  and  ninety-four  pounds  five  shillings  and  eight  pence  cur- 
rency. In  fixing  the 'seventh  day  of  February,  1862,  as  the  date  from 
which  interest  should  commence  on  £930,  I  have  been  governed  by  the 
fact  of  that  being  the  date  when  the  two  executors  (Simms  and  Parker) 
first  appear  to  have  loaned  monies  of  the  said  estate.  Thomas  Parker 
died  on  the  19th  June,  A.  D.  1851,  and  that  date  I  have  fixed  as  the  date 
of  the  receipt  of  the  two  sums  of  £1000  and  £31  10s.  2d.,  as  it  appears 
that  Brooking  &  Co.  must  have  had  £1000  at  that  time  from  the  circum- 
stance of  their  being  paid  interest  from  thence  until  they  repaid  the  prin- 
cipal in  1857,  and  from  a  similar  circumstance  I  infer  that  the  £31  lOs.  2d. 
was  in  the  Savings  Bank  at  the  time  of  Thomas  Parker's  death.  The 
£320  18s.  6d.  is  stated  to  have  been  received  in  1857,  but  there  is  no  fur- 
ther evidence  of  the  date  and  I  have  fixed  the  middle  of  the  year,  the  first 
day  of  July.  I  further  report  that  Charles  Simms  is  not  entitled  to  the 
balance  apparently  due  him  by  my  former  report;  these  balances  arose  on 
a  statement  of  account  first  shewing  principal  monies  received  and  invest- 
ed, secondly  shewing  interest  actually  received  (not  which  ought  to  have 
been  received)  and  monies  paid  to  Mr.  Parker.  These  statements  are  now 
rendered  unnecessary  by  the  agreement  of  the  parties,  all  which  is  hum- 
bly reported.  "     '  W.  V.  Whitkway,  Master  in  Chancery. 

This  report  lias  been  shewn  to  Mr.  Hogsett  on  the  part  of 
petitionei-8,  tind  to  the  Attorney  General  on  the  part  of  the  de- 
fendant, to  see  if  there  were  any  clerical  errors  in  it,  and  no 
objection  has  been  taken  to  it  by  Mr.  Hogsett.  bnt  the  Attor- 
ney (ioneral  has  objected  thereto  for  reasons  given  by  him, 
which  we  have  considered  and  for  which  we  are  of  opinion 
there  is  no  solid  foundation.  Having  fully  considered  the  peti- 
tion, answer,  and  all  matters  referred  to  us,  and  examined  all 
the  documents  in  relation  thereto,  we  hereby  declare  and  de- 
cree that  the  sum  of  two  thousiind  si.x  hundred  and  ninety-four 
pounds  five  shilling  and  eight  pence  currency  is  justly  due  and 
owing  by  the  said  Charles  Simms,  as  executor  of  the  will  of  the 
late  Thomas  Parker,  to  the  estate  of  the  said  Thomas  Parker, 
to  be  paid  pursuant  to  the  recited  agreement  by  the  said  Charles 
Simms,  in  full  satisfaction  of  all  claims  upon  him  by  the  said 
widow  and  children  of  the  said  Thomas  Parker.  And  that 
sum  shall  be  paid  by  the  said  Charles  Simms  to  said  Johanna 
Parker,  or  into  this  Court,  to  the  credit  of  the  cause  or  matter 
on  or  before  the  tenth  day  of  November  next,  and  that  security 
be  given  in  the  meantime  pursuant  to  Mr.  D.  W.  Prowse's  un- 
dertaking in  his  note  of  the  14th  June  last  And  in  conse- 
quence of  the  unsatisfactory  manner  in  which  the  estate  has 
been  managed  and  the  account  of  the  estate  has  been  kept  and 


J.  PAEKER  V.  C.  SIMMS.  39 

submitted  to  the  Court,  shewing  irregularities  in  the  manage- 
ment of  the  assets  which  necessitates  this  proceeding,  we  fur- 
ther order  and  direct  that  the  petitioner's  costs  in  this  cause 
be  referred  for  taxation,  and  when  taxed  and  ascertained  that 
the  monies  shall  be  paid  by  the  said  Charles  Simms  to  the  pe- 
titioners. And  pursuant  to  the  prayer  of  the  petition  filed  in 
this  cause,  and  to  the  master's  report  dated  26th  of  November, 
1863,  we  hereby  appoint  the  said  petitioner,  Johanna  Parker, 
guardian  and  receiver  of  the  said  estate,  upon  her  giving  good 
and  sufficient  security,  and  we  decree  that  her  receipts  shall  be 
sufficient  discharges  of  all  the  said  amount  so  due  as  aforesaid 
by  the  said  Charles  Simms,  and  the  cost  in  these  proceedings 
when  paid,  and  that  she  do  give  sufficient  security  to  this  Court 
in  accordance  with  the  said  last  mentioned  report  for  the  due 
discharge  of  her  duties  as  such  guardian  and  receiver,  and  this 
we  declare  to  be  the  judgment  of  the  Court  pursuant  to  said 
agreement  on  all  the  matters  referred  for  our  decision, 

Mr.  Hogsett  for  plaintiff. 

The  Attorney  General  and  Mr,  D.  W,  Proiase  for  defendant. 


G.  C.  RUTHERFORD  v.  EDWARD  PIKE. 
1864,  May.    Hon.  Mb.  Justice  Little. 

Bill  of  SaleSetting  aside  of— Intent  to  d^raiui  credilora — Void^Insolvency  lavh^ 
Undue  pri^ference  to  creditors. 

Uoder  the  InsoWeiicy  law  of  the  colon  j  such  deeds  are  void  as  are  given  to  secure 
undue  preference  to  creditors. 

This  suit  has  been  instituted  for  the  purpose  of  setting  aside  a 
bill  of  sale  of  a  vessel  called  the  Olidey  executed  by  one  Ambrose 
Pike  on  the  22nd  October,  1862,  to  the  respondent,  who  is  his 
father,  and  of  declaring  petitioner  to  be  the  owner  of  one-half 
that  vessel.     It  appears  that  petitioner  is  his  brother. 

Andrew  Rutherford,  who  carries  on  business  in  Harbor  Grace 
as  merchant,  agreed  in  January,  1861,  to  supply  the  said  Am- 
brose Pike,  for  the  prosecution  of  the  fishery,  upon  the  condition 
that  as  he  had  then  neither  means  or  credit,  respondent  would 
convey  to  him  one-half  of  the  said  vessel,  then  owned  by  re- 
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Bpondent  The  petition  alleges  that  after  some  negociation,  the* 
respondent  agreed  to  this  arrangement,  and  delivered  to  Andrew 
Eutherford  a  bill  of  sale  from  respondent  to  the  said  Ambrose 
Pike,  of  one-half  the  said  vessel  in  accordance  with  that  agree- 
ment. The  supplies  required  by  Ambrose  Pike  were  then  issued 
by  petitioner  and  his  partner ;  the  necessary  transfer  of  one- 
half  the  vessel  was  not  made  in  the  Custom  House  books  until 
the  October  following.  For  the  purpose  of  efiectiug  that  object 
Ambrose  Pike  made  the  usual  declaration  as  owner  of  one-half 
the  vessel,  before  Mr.  Brown,  the  sub-collector  at  Harbor  Grace. 
The  Custom  House  authorities  at  St.  John's,  by  mistake,  issued 
a  register  of  the  whole  of  the  vessel  instead  of  the  half,  in  the 
name  of  Ambrose  Pike.  He  and  the  respondent  participated 
equally  in  the  profits  of  the  vessel,  from  the  time  of  the  trans- 
fer of  half  of  her  until  the  latter  part  of  October,  1862,  when 
Ambrose  Pike,  having  fallen  in  debt  to  the  Eutherford's  in  the 
sum  of  £178 — they  requested  him  to  execute  a  mortgage  on  hia^ 
share  of  the  vessel,  to  secure  the  debt,  which  they  say  he  pro- 
mised to  do  but  immediately  after  that  it  is  charged  that  he 
privately  and  fraudulently  without  any  valuable  consideration 
and  with  the  fraudulent  connivance  and  assent  of  the  respon- 
dent, and  with  the  object  of  securing  to  him  a  fraudulent  pre- 
ference to  other  creditors,  and  defeating  the  just  claims  of  the 
Eutherfords  and  other  creditors  of  his  executed  a  bill  of  sale  of 
the  whole  of  the  said  vessel,  to  the  respondent,  on  the  22nd  of 
October,  1862.  In  the  month  of  December  following,  the  said 
Ambrose  Pike  was  declared  insolvent,  and  Mr.  Lewis  Emerson 
was  appointed  trustee  of  his  estate  and  having  put  up  to  auction- 
the  interest  of  the  insolvent  in  the  said  vessel,  it  was  purchased 
by  the  petitioner,  who  thereupon  became  the  registered  owner 
of  one-half  of  her.  The  respondent  refused  to  acknowledge  any 
right  in  the  petitioner  to  a  share  of  the  vessel,  and  alleged  that 
he  never  executed  a  bill  of  sale  to  Ambrose  Pike  of  any  share 
of  the  vessel,  and  that  the  document  proposing  to  be  such  con- 
veyance was  a  forgery,  and  had  not  been  executed  or  delivered 
to  him  that  he  had  only  agreed  to  give  his  son  one-half  of  her 
earnings,  and  not  one-half  of  the  vessel,  and  that  he  took  the 
re-conveyance  from  Ambrose  to  himself  to  provide  against  the 
effects  of  the  alleged  forgery.  The  question  as  to  the  execution 
of  the  bill  of  sale  by  the  respondent  to  Ambrose  Pike  was  first 
contested  in  the  Vice-Admiralty  Court,  and  referred  to  this 
Court  for  a  fuller  investigation,  and  final  adjudication.  The 
whole  case  turns  upon  this  point,  and  the  evidence  upon  it  has- 
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been  of  the  most  conflicting  character,  making  our  duty  no  less  - 
difBcult  than  painful  to  discriminate  the  truth  from  the  false- 
hood by  a  regard  to  all  the  circumstances  established  in  proof, 
and  the  credibility  which  we  felt  ourselves  warranted  in  attach- 
ing to  the  evidence  upon  which  our  judgment  is  based.  The 
petitioner  has  proven  that  a  blank  bill  of  sale  was  filled  up  in 
his  ofiBce  of  one-half  the  vessel  from  the  respondent  to  Ambrose 
Pike  according  to  the  agreement  before  mentioned,  that  it  was 
given  to  the  respondent  for  the  purpose  of  examining  it,  that 
he  took  it  away  with  him,  and  after  some  days  brought  it  back 
to  the  Rutherford's  with  the  signature  "  Edward  Pike,"  sub- 
scribed opposite  the  seal  at  the  foot  of  it,  that  he  acknowledged 
it  as  his  act  and  deed,  and  delivered  it  then  and  there  to  Andrew 
Rutherford,  who  signed  his  name  to  it  as  a  witness.  The  evi- 
dence of  the  petitioner,  and  his  brother  Andrew,  in  support  of 
this  transaction  is  sustained  by  their  two  clerks.  McRae  (since 
dead)  and  Balmer,  the  former  of  whom  clearly  proves  that  the 
respondent  acknowledged  in  his  presence  the  execution  of  the 
bill  of  sale,  and  the  latter  gave  confirmatory  testimony  in  sup- 
port of  it.  The  sub-collector  at  Harbor  Grace  proved  Ambrose 
Pike's  declaration  before  him  of  his  being  the  owner  of  one-half 
the  vessel  in  October,  1861,  and  Mr.  John  Hay  ward  swore  that  in 
October,  1862,  when  he  was  acting  as  the  attorney  of  the  Ruth- 
erford's, Ambrose  Pike  made  him  a  promise  that  he  would  give 
them  a  mortgage  on  his  half  of  the  vessel,  to  secure  the  debt  he 
owed  them.  The  case  thus  made  out  on  the  part  of  the  peti- 
tioner, was  met  by  the  positive  swearing  of  the  respondent,  that 
he  never  agreed  to  execute,  and  as  a  fact  never  did  execute 
that  bill  of  sale  to  Ambrose  of  half  the  vessel,  that  he  never 
signed  his  name  to  it,  that  Andrew  Rutherford  wrote  something 
on  it,  and  showing  it  to  respondent  the  latter  observed  his  name 
at  the  foot  of  it  while  the  ink  was  yet  wet,  and  Rutherford  ask- 
ed him  to  put  his  mark  to  it  which  he  refused  to  do.  Ambrose 
Pike  by  his  testimony  supports  his  father's  version  of  the  affair 
by  swearing  that  he  was  to  have  only  one-half  the  earnings,  and 
not  the  property  in  the  vessel,  and  he  denies  that  he  understood 
the  declaration  of  ownership  which  he  made  before  the  sub- 
collector,  and  that  he  made  any  such  promise  as  that  proven  by 
Mr.  Hayward  in  relation  to  a  mortgage  of  his  interest  in  the 
vessel.  It  appeared  on  both  sides  to  be  admitted  that  the  name 
of  the  respondent,  at  the  foot  of  the  bill  of  sale,  was  not  written 
by  himself,  but  it  equally  well  appeared  that  he  was  in  the 
habit,  although  able  to  write,  of  getting  other  persons  to  sign 
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his  name  to  receipts  and  other  documents.  The  respondent 
does  not  pretend  that  the  object  of  the  bill  of  sale  in  question 
was  simply  intended  to  secure  his  son  in  half  the  vessel's  earn- 
ings, but  he  repudiates  it  altogether,  while  he  has  not  attempted 
to  show  the  existence  of  any  document  to  secure  the  son  in  half 
the  vessel's  earnings :  and  it  clearly  appears  from  the  evidence 
of  Mr.  Muun,  with  whom  he  dealt,  that  he  showed  him  the  bill 
of  sale  in  dispute  before  it  was  signed,  for  the  purpose  of  asking 
his  opinion  on  the  propriety  of  his  giving  it,  and  although  in 
accordance  with  Mr.  Munn's  advice,  he  said  to  him  he  would  not 
sign  it,  he  likewise  observed  to  him  that  he,  Mr  Munn  (to  whom 
Ambrose  then  owed  about  £500)  would  not  supply  Ambrose,  and 
what  was  he  to  do — which  clearly  showed  the  interest  the  father 
naturally  took  in  obtaining  supplies  for  his  son.  In  his  own  evi- 
dence he  admits  that  he  said  to  the  Rutherford's,  after  they  had 
Agreed  to  supply  the  son,  "  Now,  you  are  going  to  supply  him, 
I  hope  he  will  make  a  good  voyage,"  while  they  positively  swear, 
and  the  circumstances  confirm  their  swearing,  that  they  would 
not  give  Ambrose  supplies  on  his  own  credit,  unless  the" respon- 
dent made  over  half  the  vessel  to  him. 

Without  entering  more  minutely  into  a  detail  of  the  elaborate 
evidence,  which  we  have  had  to  consider,  we  have  come  to  the 
conclusion  after  a  careful  review  of  the  whole  of  it,  with  a  most 
anxious  desire  to  arrive  at  the  truth,  that  the  petitioner's  state- 
ment of  the  transaction  in  question  is  correct,  and  that  the 
evidence  of  sevenil  witnesses  in  support  of  the  bill  of  sale  from 
the  respondent  to  Ambrose  Pike,  clearly  establishes  the  validity 
of  that  document,  and  that  although  the  respondent  did  not  sign 
his  name  to  it,  he  got  some  other  person  to  write  his  name,  and 
he  delivered  the  document  as  his  act  and  deed,  which  was  quite 
sufficient  in  point  of  law.  The  Rutherford's  leiive  this  Court 
without  the  least  impuUition  on  their  integrity  and  truthfulness. 
The  next  question  that  we  have  to  dispose  of  is  upon  the  effect 
of  the  bill  of  sale  from  Ambrose  to  the  respondent.  It  was 
contended  by  the  Attorney  General  that  having  been  given  with 
intent  to  defraud  creditor  it  is  void  under  the  local  insolvent 
act,  or  the  statute  of  Elizabeth  against  voluntary  conveyances, 
or  at  common  law.  We  think  that  there  is  a  manifest  defect 
in  the  insolvent  act  in  relation  to  such  cases,  for  it  only  makes 
such  deeds  void  as  are  given  to  secure  an  undue  preference  to 
any  creditors,  whereas  it  does  not  appear  in  this  case  that  the 
respondent  was  a  creditor  of  Ambrose  Pike ;  while  there  is  no 
ddoubt  that  the  bill  of  sale  was  given  with  the  intent  of  defraud* 
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ing  his  creditors  of  his  interest  in  the  vessel  at  the  time  that 
he  was  actually  insolvent,  and  that  the  respondent  was  aware 
of  such  intent  and  of  his  son's  insolvent  circumstances  when  he 
took  that  bill  of  sale.  By  the  13th  Elizabeth,  cap  5,  sec.  2,  it 
is  enacted  that  every  gift,  grant,  alienation,  bargain,  and  con- 
veyance of  land,  tenements,  &c.,  goods  and  chattels,  &c.,  hjade 
to  or  for  the  purpose  and  intent  to  delay,  hinder  or  defraud 
creditors  or  others  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  &c.,  shall  be  thenceforth  deemed  and  taken 
(only  as  against  that  person  or  persons  whose  actions,  &c.,  by 
such  guileful  or  fraudulent  devices  or  practices  are,  shall  or 
might  be  in  any  wise  disturbed,  hindered,  delayed  or  defrauded) 
to  be  clearly  and  utterly  void,  frustrate,  and  of  none  effect,  any 
pretence,  color,  fair  consideration,  expressing  of  use,  or  any  other 
matter  or  thing  to  the  contrary  notwithstanding.  It  being 
clear,  according  to  the  evidence,  that  this  conveyance  was  made 
by  Ambrose  Pike,  not  only  when  he  was  insolvent,  and  when 
the  Rutherford's  were  pressing  him  for  security  of  the  debt  but 
without  any  consideration  passing  from  the  respondent,  and 
that  he  was  aware  of  these  facts,  there  can  be  no  doubt  that  it 
was  executed  with  the  intent  to  delay,  hinder,  or  defraud  the 
Rutherford's  of  their  debt,  and  is  therefore  void  under  this 
statute  so  far  as  it  afTects  the  one-half  of  the  vessel  previously 
conveyed  by  the  respondent  to  Ambrose  Pike;  and  we  there- 
fore decree  accordingly,  declaring  the  petitioner  entitled  to  one- 
half  the  said  vessel,  and  to  participate  in  the  control,  possession, 
and  profits  therefor,  from  the  22nd  May,  1863,  being  the  date 
when  he  became  the  purchaser  thereof  from  the  trustee  of  the 
estate  of  the  said  Ambrose  Pike.  Let  a  decree  therefore  issue 
accordingly  and  an  account  be  taken  of  the  said  profits  by  the 
master,  and  we  declare  the  petitioner  entitled  to  the  costs  of 
this  suit,  to  be  taxed  by  the  master  and  reported  to  this  Court. 
This  cause  is  reserved  for  further  directions  until  the  master 
presents  his  report. 
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1864,  May.    Beady,  C.  J. ;  Little,  J, ;  Robinson,  J. 

Practice— New  trial— Mitdirection—Obstrvctum  of  access  to  wharf  from  harbor — 
Public  nuisance. 

Where  ia  an  action  for  damages  for  obfltraction  of  access  to  wharf  from  the* 
waters  of  the  harbor,  the  presiding  jndge  directed  the  jory  "that  as  from  the 
evidence  it  appeared  the  plaintiff  did  himself  (some  years  previous  to  the  date 
of  the  alleged  trespass),  by  extending  his  wharf,  obstruct  the  access  to  his  pre- 
niises,  and  if  they  believed  that  ho  thereby  substantially  contributed  to  the 
injuries  done  to  his  premises  by  the  subsequent  acts  of  the  defendants,  that 
would  be  a  good  ground  of  defence."    Upon  a  rule  for  a  new  trial— 

Held  (Robinson,  J. ,  differing) — Such  direction  was  wrong  in  point  of  law. 

A  private  individual  cannot  justify  an  injury  to  property  iu  the  possession  and 
enjoyment  of  another  upon  the  mere  ground  that  such  property  was  a  public 
nuisance. 

In  this  case  the  plaiutiff  complained  that  having  been  in  the 
possession  and  enjoyment  of  certain  waterside  premises  for 
some  years,  to  which  he  had  access  over  and  through  the 
waters  of  the  harbor,  the  defendants  by  putting  or  sinking 
their  barge  in  the  said  waters  near  to  the  plaintii!*'s  premises, 
lessened  and  obstructed  the  access  which  he  (the  plaintiff)  had 
previously  enjoyed,  whereby  he  was  deprived  of  the  benefit  and 
enjoyment  of  the  premises  The  defendants  pleaded  that  they 
were  not  guilty.  On  these  pleadings  in  ordinary  cases  I  appre- 
hend the  simple  issue  for  the  jury  would  be  whether  the  defen- 
dants did  the  acts  complained  of:  and  if  so,  whether  they 
thereby  obstructed  or  lessened  the  access  the  plaintiff  had  pre- 
viously used  and  enjoyed,  and  thereby  caused  an  injury  to 
plaintiff;  and  if  so,  to  find  a  verdict  for  him  for  such  an 
amount  as  they  would  deem  sufficient  compensation  for  that 
injury.  That  course  would  also  appear  to  be  the  obvious  one 
to  adopt  in  this  case,  as  the  wrongful  acts  of  the  defendants 
were  hardly  in  controversy :  but  my  brother.  Judge  Robinson, 
before  whom  this  case  was  tried,  took  a  different  course.  There 
was  evidence  given  at  the  trial  that  the  plaintiff,  some  years 
previous  to  the  acts  of  the  defendants  of  which  he  complained, 
did  himself,  by  extending  his  wharf  into  the  waters  of  the  har- 
bor, to  a  certain  extent  obstruct  and  lessen  the  access  to  his 
premises  which  he  had  enjoyed  prior  to  such  extension,  and 
the  jury  were  directed  that  if  they  believed  he  thereby  substan- 
tially contributed  to  the  injuries  done  to  his  premises  by  the- 
subsequent  acts  of  the  defendants,  that  would  be  a  good  ground 
of  defence  to  the  action,  and  they  should  find  for  the  defen- 
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-dants.  The  direction  was,  in  mj  judgment,  wrong  in  point  of 
law.  If  a  party  for  his  own  purposes,  his  own  convenience 
and  advantage,  makes  some  alteration  in  his  premises,  the  effect 
-of  which  is  to  curtail  and  diminish  the  water  easement  and 
water  privileges  he  previously  enjoyed,  how,  in  law  or  in  reason, 
is  that  to  justify  a  stranger  in  afterwards  committing  acts 
whereby  that  easement  is  curtailed  and  diminished  as  much 
again,  or  the  access  to  the  premises  wholly  obstructed.  Sup- 
pose the  owner  of  land  adjoining  a  river,  to  the  use  of  the 
waters  of  one-half  of  which  he  was  entitled,  finding  that  the 
full  lK)dy  of  the  water  was  too  powerful  for  his  machinery,  or 
for  whatever  purposes  he  may  require  the  water,  diverts  one- 
faalf  of  it,  and  to  that  extent  curtails  and  diminishes  his  water 
privileges.,  and  a  stranger  comes  and  diverts  the  remainder,  can 
he  justify  doing  so  and  thus  destroying  the  property  of  the 
owner  by  saying  to  him,  you  "  substantially  contributed "  to 
this  injury  because  you  diverted  one-half  of  the  river,  and  I 
only  diverted  the  remainder.  The  mere  statement  of  the  pro- 
position carries  with  it  its  own  refutation.  But  it  has  been 
•contended  that,  admitting  that  such  a  proposition  could  be  ap- 
plied to  the  enjoyment  of  easements  and  privileges  belonging 
to  private  property,  in  this  case  the  plaintiff  was  himself  guilty 
of  committing  a  public  nuisance  by  extending  his  wharf  into  the 
public  waters  of  the  harbor,  and  that  for  that  reason  he  was  as 
much  a  wrongdoer  as  the  defendant,  and  cannot  avail  himself 
of  the  law  to  which  I  have  just  referred  in  relation  to  private 
rights  and  private  property.  I  heard  this  case  argued  elabor- 
ately on  two  occasions,  and  I  neither  heard  an  argument  or 
heard  an  authority  cited,  nor  could  I  find  one  myself,  in  which 
a  private  individual  could  justify  an  injury  to  property  in  the 
possession  and  enjoyment  of  another  upon  the  mere  ground 
that  such  property  was  a  public  nuisance,  in  which  he  could 
fiot  rely  upon  a  like  justification  in  relation  to  the  private  pro- 
perty of  such  individual  and  his  rights  and  privileges  annexed 
to  it.  In  Dirrus  v.  Fetley,  15  P.  (i.  276,  it  was  expressly  ruled 
that  "a  private  individual  cannot  justify  damaging  the  pro- 
perty of  another  on  the  ground  that  it  is  a  nuisance  to  a  public 
right,  unless  it  docs  him  a  special  injury  " 

In  the  view  I  take  of  this  case,  the  plaintiff  had  a  right  to 
curtail  his  water  privileges  to  any  extent  he  pleased ;  and  for 
the  injury  he  thereby  caused  he  had  no  claim  against  the  de- 
fendants or  any  other  persons :  and  neither  did  his  doing  that 
injury  to  his  own  premises,  in  any  respect  whatever,  justify  the 
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defendiinis  or  any  other  strangers  in  doing  greater  injury  of  a 
similar  character  to  his  premises.  It  was  for  a  claim  for  dam- 
ages for  their  doing  so  this  action  was  brought  against  the  de- 
fendants ;  that  question  was  not  submitted  to  the  jury,  and  we 
are  therefore,  in  my  opinion,  bound  to  grant  a  new  trial  to  have 
it  determined. 


Mb.  Justice  Robinson: 

This  case  was  tried  before  me  in  the  Central  Circuit  Court 
last  October.  It  was  a  special  action  on  the  case  to  recover 
damages  for  an  injury  alleged  to  have  been  occasioned  by  the 
defendant  having  negligently  and  wrongfully  suffered  his  barge 
to  sink  in  the  upper  part  of  St.  John's  harbor,  in  consequence 
whereof  the  sand  brought  down  by  the  current  was  diverted 
and  turned  upon  the  plaintiff's  wharf,  and  the  water  thereat 
was  shoaled.  The  defendants  contended  amongst  other  things 
that  the  shoaling  of  the  water  was  occasioned  by  plaintiff's 
own  act,  in  having  wrongfully  extended  his  wharf  into  the 
harbor,  whereby  he  had  placed  an  obstruction  to  the  dpe  course 
of  the  current,  and  he  adduced  some  evidence  to  support  that 
view.  I  directed  the  jury,  amongst  other  points,  that  if  the 
damage  complained  of  by  the  plaintiff  was  the  consequence  of 
his  own  act,  or  if  he  substantially  contributed  to  the  occurrence 
of  the  damage,  the  defendant  would  not  be  liable.  The  jury 
found  a  verdict  for  the  defendants,  and  a  rule  returnable  into 
this  Court  was  obtained  to  set  aside  that  verdict  on  the  ground 
first,  of  its  being  contrary  to  the  weight  of  evidence,  and  second, 
of  misdirection  in  the  judge  leaving  any  question  as  to  the 
plaintiff  contributing  to  the  injury  to  the  jury. 

I  have  reported  to  my  brother  judges,  that  the  trial  below 
was  not  satisfactory  to  me ;  there  was  a  short  attendance  of 
jurors,  and  four  talesmen  were  sworn  upon  the  jury.  One  at 
least  of  those  took  an  unusually  active  part  in  cross-examining, 
and  in  suggesting  facts,  and  I  could  not  but  feel  that  he  had 
brought  with  him  into  the  box  a  bias  with  which  the  plaintiff 
might  reasonably  be  dissatisfied ;  moreover,  the  verdict  was  in 
my  judgment  against  the  weight  of  evidence,  and  on  the  first 
ground  we  all  concur  that  there  ought  to  be  a  new  trial. 

On  the  ground  of  misdirection  also,  my  brother  judges  are  of 
opinion  that  there  should  be  a  new  trial ;  but  in  that  opinion 
I  am  not  able,  after  careful  consideration  and  for  the  following 
reasons  to  concur : — I  thought  at  the  trial,  and  I  think  still,. 
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that  if  I  bad  not  left  that  issue  to  the  jury,  the  defendants 
would  have  good  grounds  to  complain  that  they  had  not  been 
fairly  tried,  but  had  been  denied  their  full  defence,  and  the 
authority  of  adjudicated  cases  in  England  seems  to  justify  that 
opinion.  In  2  M.  &  N,  4.,  31,  it  is  accepted  as  an  axiom  that  in 
actions  on  the  case,  "  if  the  plaintiff  contribute  to  the  damc^e 
sustained  by  his  own  voluntary  act,  he  cannot  recover,  etc," 
In  MarioU  v.  Stanley,  1,  M.  &  G.,  572-3,  the  defendant  had 
placed  an  obstruction  in  the  highway,  in  consequence  of  which 
the  plaintiff's  horse  was  injured,  the  horse  had  previously  been 
restive,  and  one  question  left  to  the  jury  was  whether  the  plain- 
tifi  by  his  own  act  "  in  any  degree  had  contributed  to  the  oc- 
currence" and  the  Court  on  argument  affirmed  that  ruling. 

In  Sills  V.  Brown,  9  C.  ik  P.  606,  also  an  action  on  the  aise, 
Judge  Coleridge's  words  to  the  jury  were : — "  If  the  plaintiff''s 
men  substantially  contributed  to  the  injury,  by  improper  or 
negligent  conduct,  the  defendants  would  be  entitled  to  their 
verdict." 

In  Pluchwell  vs.  Wilson,  6  C.  &  P.,  Mr.  Baron  Alderson  ruled, 
"  that  if  the  plaintiff's  negligence  in  any  way  concurred  in  pro- 
ducing the  injury,  the  defendant  would  be  entitled  to  the 
verdict." 

So  again,  in  Lack  v.  Seward,  4  C-  ^  P*  106,  the  plaintiff  left 
his  barge  at  anchor  in  the  Thames,  projected  beyond  the  proper 
line,  (just  as  the  plaintiff's  wharf  is  here  alleged  to  have  been 
projected),  and  defendant  injured  it.  Lord  Tenterden  thought 
that  the  plaintiff's  own  act  was  not  to  be  ignored,  but  was  an 
element  for  the  consideration  of  the  jury ;  his  words  wore : — 
"  If  the  plaintiff  put  his  barge  where  men  of  ordinary  care  would 
run  against  it,  the  defendant  would  not  be  liable." 

The  learned  Attorney  General  argued,  on  behalf  of  the  plain- 
tiff, that  his  client's  act  in  extending  his  wharf  must  be  held  to 
be  justifiable,  and  therefore  that  his  lawful  act  cannot  be  con- 
sidered as  contributing  to  an  injury  committed  upon  him  by 
another.  Now,  without  denying  or  admitting  the  right  in  law 
of  the  plaintiff,  so  to  extend  his  wharf,  I  do  not  assent  to  the 
inference  which,  if  correct,  would  apply  to  an  extension  half 
across  the  harbor ;  for  in  Abridge  v.  Great  Western  Railway  Co., 
S  M.  &G,  616,  the  plaintiff  had  stacked  his  beans  upon  his  ovm 
land,  but  near  a  railway,  and  sparks  from  the  engine  injured 
them.  Chief  Justice  l^ndall  did  not  assume  that  the  plaintiff 
could  use  his  own  land  and  his  own  beans  as  he  pleased,  and 
hold  all  accountable  who  might  indirectly  injure  them  irrespec- 


48  McLOUGHLAN  v.  MARTIN  et  al. 

tive  of  his  own  conduct.     His  Lordship's  words  were : — '•  how 
,  can  we  say  that  the  farmer  or  the  company  was  the  more  neg- 
ligent, which  is  a  question  for  the  jury  and  not  of  law." 

I  have  said  that  in  my  opinion,  the  evidence  in  this  case  was 
not  satisfactory  to  establish  the  fact  that  the  plaintiff  had  sub- 
stantially contributed  to  the  injury,  but  that  the  effect  of  that 
.  evidence  was,  upon  principle,  in  the  first  instance,  for  the  jury, 
seems  to  be  very  plain,  having  regard  to  the  current  of  authori- 
ties upon  the  subject ;  and  I  cannot  use  more  appropriate  lan- 
guage than  that  employed  by  Chief  Baron  Pollock,  in  Ellis  v. 
London  and  S.  W,  Railway,  2  H,&  C.  4^9,  which  was,  as  tliis 
is,  an  action  on  the  case,  "  this  was  an  application  for  a  new 
trial  on  the  ground  of  misdirection.  The  learned  judge  ruled 
in  cases  like  present,  it  is  an  element  of  the  enquiry  whether 
the  plaintiff  has  contributed  to  the  injury  sustained  by  him  by 
his  own  negligence ;  for  if  so,  he  is  not  entitled  to  redress ;  that 
was  a  correct  statement  of  the  law,  and  therefore  the  rule  must 
be  discharged." 

And  I  say  the  same  as  regards  the  second  ground  of  this  rule. 
In  acts  of  trespass  the  rule  of  law  is  different,  for  no  one  is 
justified  in  directly  and  unnecessarily  injuring  the  person  or 
property  of  another,  although  that  other  be  a  wrongdoer ;  but 
in  "  actions  on  the  case,"  for  indirect  and  consequential  dam- 
ages, I  think  the  rule  is  as  I  have  cited,  and  the  authority  of  the 
case  cited  by  the  learned  Attorney  General,  in  which  the  defen- 
.  dant  ran  upon  and  injured  the  plaintiff's  oyster-beds  does  not 
seem  to  me  to  conflict  with  the  general  principles  applicable  to 
an  action  such  as  the  present. 


Mr.  Justice  Little: 

In  this  case  I  am  of  opinion,  on  the  point  of  misdirection, 
4^hat  there  ought  to  be  a  new  trial,  as  well  as  upon  the  report 
of  the  learned  judge  who  tried  the  cause.     The  issue  to  be  de- 

.  cided  was  whether  the  defendants  obstructed  the  access  to  the 
plaintiff's  water-side  premises  by  so  placing  their  sunken  vessel, 
that  the  sand  and  gravel  coming  down  the  river  were  thrown  to- 
wards the  plaintiff's  wharf,  and  the  water  was  so  shoaled  thereby 
that  his  vessel  could  not  get  to  his  wharf  as  it  could  otherwise 
have  done.  The  simple  question  for  the  jury  was  whether  the  act 

.  of  the  defendant  caused  the  injury  complained  of  by  the  plaintiff. 
If  so,  the  plaintiff  was  in  point  of  law  entitled  to  recover.   Now, 
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it  was  contended  by  the  defendants  that  the  plaintiff,  bj  ex- 
tending his  wharf,  contributed  to  his  own  injury,  and  therefore, 
he  was  not  entitled  to  recover.  Such  was  practically  the  effect 
•of  the  charge  to  the  jury.  I  think  it  was  wrong  in  point  of  law. 
As  I  concur  with  the  learned  Chief  Justice  on  this  point,  and  for 
the  reasons  which  he  will  explain,  I  shall  simply  confine  myself 
;to  a  reference  to  one  or  two  authorities  in  support  of  this  view. 
In  Addison  on  Wrongs,  page  18,  it  is  laid  down  that  "  where 
negligence  on  the  part  of  the  plaintiff  is  remotely  connected 
with  the  cause  of  injury,  the  question  to  be  determined  is  whe- 
ther the  defendant,  by  the  exercise  of  ordinary  care  and  skill, 
might  have  avoided  the  injury.  If  he  could  have  done  so,  the 
remote  and  direct  negligence  of  the  plaintiff  cannot  be  set  up 
as  an  answer  to  the  action.  Greenland  v,  Chaplix,  6  Exch,  S4Sy 
.again:  "contributory  negligence  on  the  part  of  the  plaintiff, 
therefore,  will  not  disentitle  the  plaintiff  to  recover  damages, 
unless  it  were  such  that,  but  for  that  negligence,  the  misfortune 
could  not  have  happened ;  nor  if  the  defendant  might,  by  the 
exercise  of  care  on  his  part,  have  avoided  the  consequences  of 
the  neglect  or  carelessness  of  the  plaintiff."  The  real  question 
under  these  authorities  was  whether  the  plaintiff  was  injured 
by  the  negligent  act  of  defendant  in  placing  his  boat  where  he 
did.  The  case  was  not  presented  to  them  in  that  aspect.  Their 
finding  was  general  upon  the  whole  case,  and  it  is  difficult  for 
41S  to  determine  how  far,  in  point  of  fact,  they  were  influenced 
by  the  particular  view  of  the  law  laid  down  by  the  learned 
Judge  who  charged  them.  I  think,  therefore,  on  this  point, 
there  ought  to  be  a  new  trial  granted  as  a  matter  of  right.  I 
may  observe,  that  in  the  consideration  of  the  amount  of  damage, 
the  question  of  contribution  by  the  plaintiff  to  his  own  injury 
might  form  a  proper  element  or  not  I  do  not  think,  under 
the  circumstances  of  this  case,  the  prior  conduct  of  the  plaintiff, 
in  extending  his  wharf  some  years  ago,  could  be  deemed  a  justi- 
£cation  for  the  subsequent  obstruction  placed  by  the  defendants 
in  the  water  of  the  harbour,  to  prevent  plaintiff's  vessel  getting 
Xo  his  wharf. 


L 
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1864,  July.    Hon.  Sir  F.  Brady,  C.  J. 

Fractiee—RecognizanceM-'Defavlt  of  dtfendanU—Estreai— Notice  11  <fc  12  Vietaria^ 
Cap.  4S— Jurisdiction  of  Court  in  estreat. 

The  Courts  of  this  colony  are  ioTested  with  all  the  powers  and  jurisdiction  pos- 
sessed by  the  Courts  in  England  for  estreating  recognizances. 

Where  it  was  objected  that  the  notice  required  by  11  k  12  Victoria,  cap.  42,  to 
accompany  the  recognizance  was  omitteil  and  not  giren  by  the  justice  to  the 
accused  or  bail,  the  Court  held  such  objection  fatal  to  the  application  for  a 
rule  to  estreat  the  recognizance. 

A  recognizance  to  be  valid  under  the  statute  must  state  the  offence  with  which 
the  accused  is  charged,  or  at  least  show  the  recognisance  was  for  his  appear- 
ance to  answer  some  charge  of  a  criminal  nature  made  against  him. 

In  these  cases  three  rules  were  obtained  to  estreat  the  recog- 
nizances entered  into  before  the  magistrates  for  the  appearance 
of  the  accused  parties,  the  latter  having  made  default  when 
called  upon  to  appear,  plead,  and  stand  their  trials,  respectively. 
Against  these  rules  Mr.  Carter  shewed  cause  in  the  case  of  the 
Queen  v.  Cruickshank,  and  Mr.  Pinseut  in  the  two  coses  of  the 
Queen  v,  Thompson.  Both  these  gentlemen  relied  on  one  general 
objection  to  the  jurisdiction  of  the  Courts  in  this  country  to 
estreat  such  recognizances ;  and  each  of  them  urged,  also,  ob- 
jections peculiar  to  their  respective  cases.  In  respect  to  the 
general  objection  taken,  we  deem  it  only  necessary  to  say,  that 
after  a  consideration  of  all  that  we  have  heard  upon  it,  we  do 
not  entertain  a  doubt  that  the  Courts  in  this  country  are  in- 
vested with  all  the  power  and  jurisdiction  in  applications  of  this 
nature  which  the  Courts  in  England  possess,  and  that  we  are 
under  the  same  obligations  to  execute  that  jurisdiction  as  they 
are;  and  that  the  only  foundation  for  the  objection  was  the 
circumstance  that  there  was  no  case  on  record  in  which  our 
Courts  were  called  upon  to  exercise  this  jurisdiction.  As  to- 
the  particular  objections,  Mr.  Carter,  on  behalf  of  the  bail  in 
Cruickshank's  cose,  Thornas  MeConnan,  Bobert  Peace,  took  one, 
viz. : — ^That  no  notice  accompanied  the  recognizance,  or  was  given 
by  the  justice  to  the  accused  or  bail,  and  he  i^eferred  us  to  the 
provisions  of  the  11,  12,  Vic,  c.  42,  upon  which  he  rested  that 
objection.    The  23rd  section  enacts, — 

'*  That  when  anv  person  shall  appear  or  be  brought  before  a  justice  of 
the  peace,  charged  with  any  felony,  or  with  any  assault  witli  intent  ta 
commit  any  felony,  or  with  obtaining,  or  attempting  to  obtain  property  by 
fal.^e  pretences,  or  with  a  misdemeanor  in  receiving  property  stolen,  or  ob- 
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tained  by  false  pretences,  or  with  perjury,  &c.,  &c.,  sucli  justice  of  the 
peace  may,  in  his  discretion,  admit  such  person  to  bail,  upon  his  procuring 
and  producing  such  surety  or  sureties,  as  in  the  opinion  of  such  justice  wiQ 
be  sufficient  to  ensure  the  appearance  of  such  accused  person  at  the  time 
and  place  when  and  where  ne  is  to  be  tried  for  such  otfences ;  and  there- 
upon such  justice  shall  take  the  recognizance  (s.  1,  2,)  of  the  said  accused 
person,  or  his  surety,  or  sureties,  conditioned  for  the  appearance  of  such 
accused  person  at  the  time  and  place  of  trial,  and  that  be  will  then  sur- 
render and  take  his  trial,  and  not  depart  the  Court  without  leave." 

The  letter  and  figures  a.  1,  2,  refer  to  the  schedule  to  the 
statute,  s.  1,  being  the  simple  form  of  the  recognizance,  and  s.  2, 
being  a  notice  in  these  words : — 

S.  2. 

Notice  of  the  $aid  Becognizance  to  he  givm  to  Uu  Accueed  and  his  Bail. 

**  Take  notice  that  you  A.  B.,  of  ,  are  bound  in  the  sum  of 

and  your  (sureties  L.  M.  and  K.  O.)  in  the  sum  of  each ;  that  you 

A.  B.  appear,  &c.,  ^as  in  the  conditions  of  the  recognizance)  and  not  depart 
the  saia  Court  wiwout  leave ;  and  unless  you  the  said  A.  B.  personally 
appear  and  plead,  and  take  your  trial  accordingly,  the  recognizance  entered 
into  by  you  and  your  sureties  shall  be  forthwith  levied  on  you  and  them." 

And  this  notice  is  to  be  signed  by  the  justice  of  the  peace 
who  took  the  recognizance.  In  this  case  that  notice  was  wholly 
omitted,  and,  in  our  judgment,  the  objection  upon  that  ground 
to  the  rule  to  estreat  the  recognizance  is  fatal,  and  must  prevail. 
We  feel  that  we  are  bound  to  read  section  22,  as  if  s.  1,  2,  were 
incorporated  in  it,  and  that  by  the  express  language  of  the 
enactment,  s.  1,  2,  constitute  the  recognizance ;  that  s.  2,  which 
has  been  wholly  omitted,  constitutes  as  vital  a  part  of  it  as 
s.  1,  3 ;  that  without  there  is  no  recognizance  to  estreat,  and 
therefore  upon  these  grounds  the  rule  for  that  purpose  in  this 
case  must  be  discharged. 

In  one  of  the  cases  the  Queen  against  Thompson,  the  rules 
were  issued  against  two  of  his  baUs  men — Boger  Down  and 
William  Daymond,  and  Mr.  Pinsent  on  their  behalf  took  ex- 
ception to  the  validity  of  the  recognizance  on  the  ground  that 
it  did  not  contain  any  criminal  charge  against  the  accused. 
The  statement  in  the  recognizance  is  as  follows : 

**  That  whereas  the  said  Robert  Joseph  Thompson  stands  charged  before 
the  above-named  justice  for  that  he,  the  said  Rooert  Joseph  Thompson,  on 
the  fourth  day  of  Januarv,  1864,  being  then  employed  m  the  capacity  of 
derk  to  William  Hounsel^  trading  under  the  firm  of  William  Hoonaell 
and  Company^  did  receive  and  take  into  his  possession  for  and  on  account 
of  the  said  William  Hounsell  &  Company,  his  masters,  the  sum  of  eight 
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pounds  eight  shillings  in  monej,  and  on  diverse  other  davs  and  times  did 
by  two  several  orders  in  writing  drawn  by  him,  the  said  Robert  Joseph 
lliompson,  per  William  Hounsell  &  Ck)mpanv,  receive  certain  goods  to  tne 
amount  of  seven  pounds  to  and  for  his  own*  use,  contrary  to  the  statute 
in  that  case  made  and  provided.  If,  therefore,  the  saia  Robert  Joseph 
Thompson  will  appear  in  the  Central  Circuit  Court,  to  be  holden  at  Saint 
John's  in  and  for  tne  Central  District  of  Newfoundland,  on  the  twentieth 
day  of  Apiil  now  next  ensuing,  and  there  surrender  himself  into  the  cus- 
tody of  tne  keeper  of  the  common  gaol  there,  and  plead  to  such  indict- 
ment as  may  be  found  asainst  him  by  the  grand  jury  for  and  in  respect  of 
the  charge  aforesaid,  and  not  depart  the  said  Court  without  leave,  then 
the  said  recognizances  to  be  void,"  &c. 

Upon  a  full  consideration  of  that  statement  we  arc  of  opinion 
that  it  is  quite  insufficient,  and  that  the  recognizance  is  thereby 
rendered  void.  To  be  a  valid  recognizance  under  the  statute, 
it  ought,  in  the  words  of  the  statute,  to  state  the  offence  with 
which  the  accused  was  charged,  or,  at  least  shew  that  the  re- 
cognizance was  for  his  appearance  to  answer  some  charge  or 
accusation  of  a  criminal  nature  made  against  him ;  but,  in  this 
case,  the  whole  of  this  statement  may  be  true,  and  the  accused 
innocent  of  any  act  of  a  criminal  character.  Upon  this  ground 
we  discharge  the  rule  in  this  case. 

In  the  third  case  the  rule  is  against  James  and  Wm.  Wheeler ; 
and,  in  that  case,  we  are  bound  to  overrule  the  technical  objec- 
tions taken  to  the  proceedings  and  to  declare  such  proceedings 
regular  and  valid,  and  we  therefore  order  that  the  rule  to  estreat 
the  recognizance  in  this  case  be  made  absolute.  This  disposes 
of  the  three  rules  in  these  cases,  but  it  is  impossible  for  the 
Court  to  see  the  utter  failure  of  justice  which  has  occurred  in 
these  cases,  or  rather  the  complete  triumph,  as  we  may  now 
assume,  which  criminality  and  guilt  have  had  over  the  adminis- 
tration of  justice,  without  a  feeling  of  deep  regret,  and  a  thorough 
consciousness  that  that  result  has  been  caused,  in  two  instances, 
by  the  want  of  ordinary  care  and  attention  on  the  part  of  those 
who  admitted  the  parties  accused  in  these  cases  to  bail  in  the 
exercise  of  a  discretion  vested  in  them  in  a  matter  of  such  a 
grave  and  important  character.  In  conclusion,  we  think  we  are 
justified  under  all  the  circumstances  that  have  come  under  our 
notice  in  these  xBases,  in  making  a  suggestion  to  the  Attorney 
General  to  consider  how  far  it  would  be  advisable  to  proceed 
farther  in  the  case  in  which  we  have  made  the  rule  to  estreat 
the  recognizance  absolute,  or  whether  the  juiisdiction  having 
been  now,  for  the  first  time,  conclusively  established  in  applica- 
tions of  this  nature  by  that  order  of  the  Court,  considering  what 
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has  been  the  result  in  the  other  two  cases,  and  also  the  follow- 
ing statement  in  the  affidavit  of  the  parties  against  whom  that 
oraer  was  made,  viz. : — ^"  That  these  deponents  were  fully  im- 
pressed with  the  belief  that  their  responsibility  as  bail  for  the 
said  Bobert  Joseph  Thompson  upon  certain  charges  of  embez- 
zlement would  and  did  cease  upon  his  appearing  in  Court  upon 
the  first  day  of  term,  and  that  thereafter  the  responsibility  of 
his  safe  custody  would  rest  with  the  Grown :  that  they  had  no 
knowledge  or  suspicion  that  the  said  Robert  Joseph  Thompson 
intended  to  abscond,  or  that  he  would  fail  to  take  his  trial/'  he 
may  now  forbear  further  proceedings  against  these  parties  for 
their  obligations  to  the  Crown.  Whatever  be  the  course  which 
the  learned  Attorney  General  may,  in  his  judgment,  adopt  in 
this  particular  case,  we  hope  the  public  will  understand  that  this 
Court  cannot  and  will  not,  in  future,  recognize  any  matter  like 
that  set  forth  in  this  affidavit  as  any  excuse  for  the  obligation 
which  bailsmen  undert^ike  in  criminal  cases,  and  we  confidently 
trust  that  this  decision  will  not  only  act  as  a  warning  hereafter 
to  all  of  the  liabilities  they  incur  in  becoming  bail  in  such  cases, 
and  also  to  all  magistrates  entrusted  with  a  discretion,  in  the 
due  and  proper  exercise  of  which  the  right  administration  of 
justice  is  so  seriously  involved,  to  be  vigilunt  in  the  discharge 
of  their  duties  in  all  relating  to  this  subject,  and  not  render 
their  proceedings  nugatory,  and  the  ends  of  justice  theieby 
frustrated  by  errors  and  omissions  which  ordinary  care  and 
diligence  would  have  prevented. 

Attorney  General  for  Crown. 

Mr.  F,  £,  T.  Carter  for  Gruickshank. 

Mr,  Pinsent  for  Thompson. 
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18G4,  July.    Brady,  C.  J. ;  Little,  J. ;  Robinson,  J. 

Practice— New  trial — Shipping— Demise  of  ship —  What  amounts  to— Priority  of 

charter  party  to  bill  of  lading — Contract  of  affreightment — Liability  of 

owner  of  ship  for  damage  to  cargo. 

A  shipper  enterecl  into  a  charter  party  with  the  owner  of  a  vessel  to  carry  butter 
from  Boston,  in  the  United  States  of  America,  to  St.  John's,  Newfoundland. 
On  the  voyage  a  wilful  and  unnecessary  deviation  was  made,  by  reason  of 
which  the  butter  deteriorated,  and  in  an  action  against  the  owners  of  the  ship 
the  shipper  claimed  as  damages  the  difference  between  what  the  butter  realized 
and  what  it  would  have  fetched  if  it  had  arrived  according  to  the  ordinary 
course  of  the  voyage.  The  jury  found  for  the  plaintiff  shipper.  The  defence 
set  up  was  that  on  the  voyage  in  question  the  vessel  had  been  chartered  to  one 
Melledge,  of  Boston,  and  consequently  the  charterer  and  not  the  owner  was 
liable.    On  a  rule  for  a  new  trial, — 

Held — Discharging  the  rule  (Robinson,  J,,  differing).  The  owners  of  a  ship  for 
whose  benefit  she  is  navigated  are  bound  to  the  owners  of  goods  shipped  for 
the  due  carriage  thereof,  and  are  liable  for  any  negligence  whereby  the  goods 
may  be  damaged.  If  without  fraud  the  master  makes  a  charter  party  the 
ship-owner  is  not  thereby  divested  of  liability,  but  is  still  liable  for  the  per- 
formance of  such  duties  as  are  not  inconsistent  with  the  stipulations  of  the 
charter  party. 

I  CONCUR  in  the  opinion  expressed  in  this  case  by  my  brother 
judge,  Little,  that  as  much  of  the  rule  us  seeks  for  u  nonsuit 
ought  to  be  discharged,  and  upon  the  ground  he  has  stated ; 
but  I  also  am  of  opinion  that  that  coui-se  should  be  adopted 
upon  other  grounds  relied  on  by  the  Attorney  General.  In 
my  judgment  this  action  would  lie  against  the  defendant  even 
if  the  charter  party  bore  date  prior  to  the  bill  of  lading,  and 
the  shipper  had  notice  of  its  existence.  After  an  anxious  and 
laborious  examination  of  the  numerous  authorities  upon  this 
subject,  many  of  them  conflicting  with  one  another,  the  con- 
clusion upon  which  I  have  arrived  is  that  the  charter  party  in 
this  case  does  not  amount  to  a  demise  of  the  ship,  but  that  it 
is  a  contract  of  affreightment,  and  the  distinction  between  these 
contracts  is  thus  briefly  stated  in  Addison  07i  Contracts,  777: 
"  Charter  parties  and  contracts  of  affreightment  made  between 
the  owners  or  the  master  of  a  vessel  on  the  one  hand,  and  the 
charterer  on  the  other,  do  not  amount  in  general  to  a  demise 
or  bailment  of  the  ship  to  the  charterer  so  as  to  clothe  him 
with  the  possession  of  the  vessel,  but  to  a  contract  for  the  use 
of  the  ship,  together  with  the  services  of  the  master  and  crew, 
for  the  conveyance  of  merchandize  The  contract,  therefore,  is 
ordinarily  a  contract  for  the  letting  and  hiring  of  the  work  of 
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x»rryiDg  merchandize.  If  the  end  soucht  to  be  attained  by  a 
<^harter  party  can  be  accomplished  without  a  transfer  of  the 
possession  of  the  vessel  to  the  charterer,  the  Courts  will  not 
give  efifect  to  the  contract  as  a  demise  of  the  ship,  although 
there  may  be  express  words  of  grant  and  demise." 

So  in  Abbot  on  Shipping  it  is  laid  down  that,  "  The  owner  of 
a  ship,  so  long  as  he  continues  in  possession  of  the  ship,  is  in 
possession  also  of  the  goods  carried  by  her,  and  his  right  to  a 
lien  on  them  for  the  freight  due  in  respect  of  them,  whether 
by  charter  party  or  under  a  bill  of  lading,  has  never  been  ques- 
tioned. He  may  if  he  think  proper  part  with  that  possession : 
iie  may  demise  her  for  a  term,  surrender  all  control  over  the 
ship  itself,  the  appointment  of  her  master  and  mariners,  and 
^ven  relieve  himself  from  responsibility  for  wages  and  repairs. 
If  he  do  so  the  person  to  whom  ho  lets  the  ship,  who  is  called 
the  charterer,  becomes  owner  pro  tempore.  The  rights  of  the 
absolute  owner  are  suspended,  and  among  them  his  right  of 
lien  for  the  freight  of  goods  carrid  by  the  ship." 

In  my  opinion,  the  owner  of  the  ship  in  this  case,  that  is  the 
defendant,  did  not  part  with  the  possession  of  her ;  he  did  not 
make  a  demise  of  her,  but  only  gave  Melledge  the  use  of  her 
for  the  carriage  of  the  merchandize  he  would  put  upon  her, 
merely  covenanting  with  Melledge  to  convey  the  cargo  duly 
iind  properly  by  his  (the  defendant's)  ship,  his  master  and  his 
-crew,  and  by  virtue  of  that  possession  a  right  of  lien  on  the 
-cargo  for  the  freight  due  to  him  under  the  charter  party  re- 
mained in  the  defendant.  These  possessions  govern  the  pre- 
sent case  in  my  opinion,  because  the  defendant  thus  retaining 
the  possession  of  the  ship,  he  would  be  liable  for  the  wrongful 
act  even  of  the  master  and  crew,  but  having  personally  and 
directly  interfered  with  the  navigation  of  the  vessel  in  her 
course  from  Boston  to  St.  John's,  and  thereby  wrongfully  caus- 
ed the  deviation  and  delay,  which  is  the  foundation  of  the 
plaintiff's  cause  of  action,  he  would  be  in  my  judgment,  as  an 
active  wrongdoer,  clearly  liable  for  such  wrongful  and  tortious 
act  {1  Chit,  on  PL  91),  It  was,  however,  contended  that  even 
admitting  all  this  doctrine  to  be  correct,  the  averment  in  the 
declaration  "  for  reasonable  hire  and  reward,  to  be  paid  by  the 
plaintiff  to  the  defendant,"  was  not  sustained  by  evidence  at 
the  trial,  to  which  the  Attorney  General  gave  an  answer  that 
these  words  were  mere  surplusage,  and  that  it  was  not  neces- 
sary therefore  to  approve  them,  and  such  would  appear  to  me 
to  be  a  suflBcient  answer,  particularly  in  reference  to  the  tliird 
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and  fourth  counts,  in  which  a  duty  to  be  performed  bj  the  de- 
fendant is  laid,  and  the  breach  of  that  duty  is  laid  and  proved 
quite  sufficiently  to  support  the  action ;  but  when  it  is  consi- 
dered that  in  cases  of  charters  of  affreightment  the  owner,, 
notwithstanding  the  charter  party,  has  not  only  a  lien  on  the 
cargo  for  his  freight,  but  also  a  right  to  sue  the  consignee  for 
it,  I  think  the  averment  is  both  true  in  point  of  fact  and  pro- 
per in  point  of  law. 

In  Abbot,  p.  301  u,,  this  subject  is  thus  referred  to, "  This  high- 
ly vexed  question  and  so  important  in  its  consequences  to  the- 
claim  of  lien  and  the  responsibilities  of  ownership  depends  on 
the  inquiry,  whether  the  lender  or  hirer  under  a  charter  party 
be  the  owner  of  the  ship  for  the  voyage.  It  is  a  dry  matter  of 
fact  question,  who  by  the  charter  party  has  the  possession, 
command  and  navigation  of  the  ship.  If  the  general  owner 
retains  the  same  and  contracts  to  carry  a  cargo  on  freight  for 
the  voyage,  the  charter  party  is  a  mere  affreightment  sounding 
in  covenant  and  the  freighter  is  not  clothed  with  the  legal  re- 
sponsibility of  ownership.  The  general  owner  in  such  a  case 
is  entitled  to  the  freight,  and  may  sue  the  consignee  on  the 
bills  of  lading  in  the  name  of  the  master ;  and  he  may  enforce 
his  claim  by  detaining  the  goods  until  payment,  the  law  giving 
him  a  lien  for  freight.  But  where  the  freighter  hires  the  pos- 
session, command  and  navigation  of  the  ship  for  the  voyage,  he 
becomes  the  owner  and  is  responsible  for  the  conduct  of  the* 
master  and  mariners ;  and  the  general  owner  has  no  lien  for 
the  freight,  because  he  is  not  the  carrier  for  the  voyage.  This 
is  the  principle  declared  and  acted  upon  in  the  greatly  litigated 
and  ably  discussed  case  of  Christie  v,  Zevris.  And  it  is  the  prin- 
ciple declared  by  the  Supreme  Court  of  the  United  States  in 
Macardier  v.  The  Chempeake  Insurance  Company,  and  Grade 
V.  Palmer,  and  followed  generally  by  the  courts  of  justice  in 
this  country." 

I  will  merely  add  a  brief  abstract  of  the  case  of  Leslie  v.  Wil- 
son, as  given  in  Addison  on  Contracts,  (1847)  792,  as  conclusive- 
upon  this  part  of  the  case.  "  Thus,  where  the  plaintiff  declared 
that  he  had  shipped  a  cargo  of  oranges  on  board  a  vessel,  of 
which  the  defendants  were  the  owners,  to  be  carried  from  St. 
Michael's  to  London  for  certain  reasonable  reward  to  be  paid 
by  the  plaintiff  to  the  defendants,  and  that  it  thereupon  be- 
came the  duty  of  the  defendants  as  such  owners  to  appoint  a 
skilful  master  or  captain  for  the  purpose  of  conveying  the- 
oranges  with  safety,  but  that  the  defendants  neglected  to  ap- 
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point  such  captaiu,  and  on  the  contrary  thereof  employed  an 
unskilful  and  improper  master  or  captain,  through  whose  mis- 
conduct, carelessness  and  negligence  the  oranges  were  lost  and 
destroyed,  it  was  held  that  the  ship-owners  were  responsible  for 
the  loss  occasioned,  although  the  goods  had  been  shipped  on 
board  by  virtue  of  a  charter  party  of  affreightment  under  seal 
executed  by  the  master,  by  which  the  latter  had  covenanted  to 
convey  the  cargo  to  its  destination.  "  We  are  of  opinion,"  ob- 
served Dallas,  C.J.,  '*  that  this  action  is  properly  brought.  The 
owners  of  a  ship  for  whose  benefit  she  was  navigated  are  bound 
by  the  maritime  law  to  the  owners  of  the  goods  shipped  and 
received  on  board  to  be  cairied  for  the  due  carriage  thereof, 
and  are  liable  for  any  negligence  on  the  part  of  themselves  or 
their  servants^  whereby  the  goods  may  be  damaged.  If  with- 
out fraud  and  in  the  due  course  of  the  ship's  employment,  the 
master  makes  a  charter  party  (under  the  seal)  the  ship-owners 
are  not  thereby  divested  of  liability  but  are  still  Habile  for  the 
performance  of  such  duties  belonging  to  them  in  that  character 
as  are  not  inconsistent  with  the  stipulations  contained  in  the 
charter  party ;  and  whether  that  instrument  be  made  under  the 
seal  of  the  master  or  not,  seems  to  make  no  difference  in  this 
respect ;  because  the  ship-owners  are  not  charged  directly  upon 
the  contract  or  charter  party,  but  upon  their  general  liability 
as  principals  in  the  adventure  deriving  profit  from  the  ship's 
employment." 

This  case,  while  as  it  appears  to  me,  it  cannot  be  in  principle 
distinguished  from  the  present,  not  only  disposes  of  the  objec- 
tion as  to  the  variance  between  the  averment  in  the  declaration 
and  the  evidence  given  at  the  trial ;  but  it  is  also  an  authority 
upon  the  general  view  I  have  taken  and  briefly  expressed  as  to- 
the  nature  and  operation  of  the  charter  party  in  this  case. 

Upon  these  grounds  I  am  of  opinion  that  the  rule,  so  far  as 
it  prays  for  a  nonsuit,  ought  to  be  discharged ;  and  so  far  as  it 
prays  for  a  new  trial  on  the  ground  of  the  admission  of  illegal 
evidence,  as  to  the  losses  incurred  in  the  sale  of  the  butter,  the 
recent  case  of  Collard  v.  S.  E.  R.  Company  so  strongly  justifies 
the  reception  of  that  evidence,  that  I  am  also  of  opinion  that 
this  objection  should  be  overruled,  and  therefore  that  the  rule- 
should  be  discharged  generally. 
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Mr.  Justice  Robinson  : 

If  the  defendant,  on  record  as  the  registered  owner  of  the 
Maria  Theresa,  is  the  proper  party  to  be  sued  in  this  action,  I  am 
of  opinion  that  the  verdict  ought  not  to  be  disturbed,  upon  the 
ground  of  improper  reception  of  evidence,  I  think  the  measure 
of  damages  adopted  by  the  jury  was  correct  in  principle  and 
reasonable  in  amount. 

If  the  butter,  the  subject  of  this  action,  was  shipped  on  board 
the  vessel  after  Melledge  had  become  her  charterer,  pursuant 
to  the  charter  party  pi-oduced  at  the  trial,  and  under  bills  of 
lading  signed  on  his  behalf  for  freight,  for  it  to  be  paid  to  him, 
then  I  am  of  opinion,  in  accordance  with  a  series  of  decisions 
in  the  English  Courts,  and  in  accordance  with  the  view  of  at 
least  of  one  of  my  brother  judges,  that  Melledge  was  the  owner, 
jwo  hac  vice,  and  receiving  the  profits  for  carrying  the  goods,  is 
responsible  for  the  losses  arising  from  their  miscarriage.  It 
follows  that  the  defendant,  having  demised  his  entire  ship  for 
£uch  voyage,  was,  as  upon  goods  taken  on  freight  by  the  char- 
terer, no  more  the  owner  than  a  mere  stranger,  and  could  not 
be  properly  held  responsible  in  this  action. 

Numerous  authorities  are  to  be  found  in  the  books  to  support 
this  opinion,  many  of  which  were  cited  at  the  bar,  and  they  are 
are  well  summed  up  in  a  work  of  the  highest  authority,  in  the 
following  words : — "  Where  a  merchant  engages  to  pay  a  stipu- 
lated price  to  the  ship-owner  for  the  use  of  his  ship,  master  and 
crew  for  the  voyage,  and  takes  it  and  them  into  his  service, 
receiving  the  freight  actually  earned  by  it  to  his  own  use,  the 
master  and  mariners  becoming  subject  to  his  orders,  and  the 
general  management  and  control  of  them  and  of  the  vessel 
being  given  up  to  him,  it  is  a  demise  of  the  vessel  with  her 
.crew  for  the  voyage,  the  charterer,  becoming  owner  ^o  fiac  vice, 
entitled  to  the  rights  and  subject  to  the  responsibilities  which 
attach  to  that  charterer." — Abbott  bi/  Shee  4^-7, 

And  again,  "  It  often  happens  that  the  charterer  of  a  ship 
causes  it  to  be  laden,  either  wholly  or  in  part,  with  goods  be- 
longing to  other  persons,  in  such  cases  it  seems  that  the  char- 
terer is  to  be  considered  the  owner  of  the  ship  with  respect  to 
those  persons,  but  as  different  decisions  have  taken,  it  is  proper 
to  notice  them."— p,  4£, 

The  declaration  in  this  case  is  framed  ex  contractu  ;  each  count 
is  based  upon  a  contract,  alleged  to  have  been  made  between 
the  plaintiff  and  defendant,  in  consideration  of  freight  and  re- 
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ward  paid  by  plaintiff  to  defendant,  and  as  the  evidence  not  only 
fails  to  support  but  directly  contradicts  that  essential  statement, 
the  plaintiff,  who  can  only  recover  secundum  allegata  et  probata 
would  not  be  entitled  to  the  verdict  if  Webb  had  demised  the 
vessel,  nor  could  any  amendment  of  the  declaration  in  such  an 
event  make  him  liable  because  he  would  have  no  control  over 
the  vessel. as  owner;  but  a  question  of  fact,  and  one  too  which 
lies  at  the  root  of  the  whole  matter,  appears  to  be  unsettled 
and  in  contest. 

On  the  trial,  the  plaintifif  completed  his  prima  facie  case 
against  the  defendant  as  registered  owner  of  the  vessel  by  prov- 
ing the  bill  of  lading,  dated  20th  Feb.,  1863,  and  signed  by  the 
master.  The  defendant  answered  that  case  by  proving  a  charter 
party  under  seal,  dated  two  days  before,  viz.,  18th  Feb.,  1863, 
and  signed  by  the  same  master,  as  agent  of  the  owner,  in  which 
he  chartered  and  hired  the  entire  ship  and  her  crew  to  Mr. 
Melledge  for  a  voyage  from  Boston  to  St.  John's,  for  the  round 
sum  of  $600,  and  he  also  proved  that  Melledge  was  the  person 
who  had  shipped  the  plaintiff's  butter,  and  who  had  received 
freight  for  it,  and  that  he  had  consigned  the  ship  to  Clif t.  Wood 
and  Co.,  and  had  paid  Webb  the  balance  of  his  charter  without 
dispute. 

This  cliarter  party  was  proved  by  the  master,  and  was  ad- 
mitted by  the  Attorney  General,  and  was  read  on  behalf  of  the 
defendant. 

No  question  or  even  a  suggestion,  was  made  throughout  the 
trial  that  its  time  of  execution  varied  from  the  date  on  the  face 
of  it,  and  I  was  under  the  impression  that  the  legal  effect  alone 
of  the  instrument  was  the  sole  subject  of  contest,  and  that  no 
difference  existed  on  the  fact  of  its  execution,  and,  to  save  time 
and  trouble,  we  threw  out  the  intimation  at  the  trial,  that  we 
should  not  then  hamper  the  case  by  any  discussion  on  the  char- 
ter party,  which  would  more  conveniently  be  considered  by  the 
Court  afterwards  Upon  the  ai'gument  of  the  rule  nisi,  a  para- 
graph in  the  written  evidence  of  the  master  was  relied  on  by 
the  Attorney  General  to  shew,  that  although  the  instrument 
was  dated  18th  February,  1863,  it  was  not  in  fact  executed 
until  the  5th  or  6th  March,  as  near  as  he  could  recollect,  and 
consequently  until  after  the  plaintiff's  butter  had  been  shipped, 
and  bills  of  lading  signed ;  that  was  the  first  occasion  on  which 
we  heard  the  question  raised,  and  it  took  me  by  surprise.  If 
the  plaintiff  intended  to  rely  upon  a  point  of  such  importance, 
it  is  hard  to  understand  how  it  should  have  been  passed  over  in 
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silence  by  both  parties,  especially  by  the  plaintiff,  unless  the* 
intimation  made  by  the  Court  to  the  plaintiff's  counsel,  when 
addressing  the  jury,  in  reply,  that  the  defendant  would  for  the 
purposes  of  that  trial,  (but  subject  to  the  l^al  effect  of  the  char- 
ter party  to  be  considered),  be  .deemed  the  contracting  party, 
rendered  it  unnecessary  for  him  to  notice  the  charter  party 
at  all.  Whatever  was  the  cause,  the  effect  is,  that  when  the 
Court  comes  to  determine  the  question  of  law,  it  is  met  by  a 
controversy  upon  a  question  of  fact  so  material  that  it  is  the 
very  corner-stone  of  the  whole  case.  What  is  to  be  done  ?  The 
parties  do  not  admit  it,  the  jury  have  not  found  it,  the  Court 
cannot  legally  determine  it,  and  a  new  trial  seems  to  mc  ob- 
viously necessary.  Otherwise,  we  can  give  no  decision,  or  we 
must  decide  without  facts,  or  if  we  should  assume  a  power  which 
we  do  not  possess,  and  find  this  controverted  fact  one  way  or 
the  other,  we  should  then  be  disposing  of  the  rights  of  parties 
without  hearing  them,  and  upon  a  point  too  which  the  inter- 
position of  the  Court  may  have  prevented,  and  probably  did 
prevent  the  plaintiff's  counsel  discussing. 

If  the  three  judges  were  unanimous  upon  the  effect  of  the 
evidence  respecting  the  charter  party,  it  would  still  be  improper 
to  prejudice  the  rights  of  either  party  by  arrogating  to  ourselves 
the  functions  of  a  jury ;  but  we  are  not  unanimous,  and  there- 
fore there  is  the  greater  necessity  of  submitting  the  fact  to  a 
jury,  unless  the  plaintiff  and  defendant  shall  now  set  the  ques- 
tion at  rest  by  admission  one  way  or  the  other,  in  which  event, 
I  suppose,  the  judgment  of  the  Court  could  be  delivered  at  once 
and  this  litigation  terminated. 

In  the  absence  of  such  admission,  I  entertain  no  doubt  that 
the  ends  of  justice  require  that  the  verdict  shall  be  set  aside 
and  a  new  trial  ordered  for  the  purpose  of  ascertaining  this 
material  question  of  disputed  fact. 


Mr.  Justice  Little: 

This  action  was  taken  to  recover  damages  sustained  by  the 
plaintiff  upon  a  quantity  of  butter  shipped  by  his  agents  in 
Boston  on  board  the  defendant's  vessel,  the  Maria  Theresa,  on 
the  20th  Feb.,  1863,  and  to  be  landed  in  the  usual  form,  and  of 
that  date  was  signed  by  the  master,  M.  J.  McLoughlin,  of  the 
proper  delivery  of  the  butter  to  Harvey,  Tucker  &  Co.,  the  con- 
signee. Instead  of  proceeding  direct  from  Boston  to  St,  John's,, 
it  appeared  in  evidence  that  there  was  a  wilful  and  unnecessary 
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^deviation  by  the  vessers  putting  into  difiTerent  ports  out  of  the 
usual  course  of  the  voyage.  In  consequence  of  the  delay  thus 
occasioned,  the  plaintiff  alleged  that  the  voyage  was  improperly 
protracted,  and  he  claimed  the  difference  in  this  action  between 
the  price  the  butter  realized  after  its  arrival  and  what  it  would 
have  fetched  if  it  had  arrived  at  the  proper  time,  according  to 
the  ordinary  course  of  the  voyage,  allowing  the  time  vessels 
usually  take  at  that  period  of  the  year  in  performing  it.  The 
jury  found  a  verdict  for  the  plaintiff  for  £25  158.  Id.,  and 
thereby  affirmed  the  question  of  deviation  and  the  amount  of 
damages.  The  defence  set  up  by  the  defendant  was  that  on 
the  voyage  in  question  the  vessel  was  chartered  by  the  master 
to  James  P.  Melledge  of  Boston,  for  $600,  and  consequently 
that  the  charterer  and  not  the  defendant  was  liable  for  any  loss 
the  defendant  may  have  sustained ;  that  there  was  no  unneces- 
sary deviation,  and  that  under  any  circumstances  the  plaintiff 
was  not  entitled  lo  recover  substantial  damages  by  reason  of 
the  non-delivery  of  the  butter  in  due  time,  A  charter  party 
to  Melledge  was  put  in  evidence,  and  proven  by  the  master  to 
faave  been  executed  on  the  5th  or  6th  of  March,  1863,  as  nearly 
as  he  could  say,  although  it  appeara  to  bear  date  on  the  18th 
February,  in  the  same  year.  Upon  the  argument  of  the  points 
of  law  reserved  upon  the  trial,  it  was  contended  by  the  Attorney 
•General  for  the  plaintiff,  that  the  charter  party  only  took  effect 
from  the  time  it  was  executed,  and  not  from  the  time  it  bears 
date;  and  consequently  that  the  bill  of  lading  having  been 
signed  and  delivered  at  a  time,  namely,  the  20th  February, 
prior  to  the  execution  of  the  charter  party,  the  defendant,  as 
owner  of  the  vessel,  was  thereby  bound  to  the  plaintiff  for  the 
fulfillment  of  the  bill  of  lading,  while  he  also  contended  that 
the  charter  party  even  if  executed  on  the  18th  February,  would 
not  relieve  the  defendant  from  his  liability  to  the  plaintiff. 

From  the  view  I  take  on  the  point  of  the  prior  execution  of 
the  bill  of  lading,  I  do  not  deem  it  necessary  to  enter  into  the 
consideration  of  the  general  effect  of  the  charter  party.  I  hold 
the  defendant  bound  by  the  bill  of  lading  signed  by  the  master, 
for  according  to  the  evidence,  I  entertain  no  doubt  that  it  was 
delivered  before  the  charter  party  was  executed.  With  the 
charter  party  in  his  hand  the  master,  apparently  a  shrewd,  in- 
telligent witness,  swore,  first  to  the  day  he  left  Boston,  the  10th 
March ;  the  day  of  his  arrival  in  St.  John's,  on  the  25th  April, 
and  that  the  charter  party  was  executed  on  the  5th  or  6th  of 
March,  as  nearly  as  he  could  say.    I  cannot  suppose  therefore 
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for  a  moment  that  he  was  in  error  in  that  statement.  Such  a 
view  was  not  attempted  to  be  put  forward  by  the  defendant's 
counsel.  Now  according  to  the  authority  of  Ashery  vs.  Sides, 
Cro,  Jac.  263,  cited  in  Ahbot  on  Shipping,  508,  a  charter  party, 
like  every  other  deed,  takes  its  efiect  and  operation  from  the 
day  on  which  it  is  sealed  and  delivered,  and  not  from  the  day 
on  which  it  bears  date  if  different  from  the  day  of  delivery, 
unless  there  be  words  of  reference  to  the  day  of  the  date,  and 
therefore  whereby  a  charter  party  dated  the  9th  day  of  October, 
but  not  delivered  till  the  28th  of  OcV)ber,  one  party  covenanted 
to  pay  a  moiety  of  the  value  of  all  the  com  "  which  then  was 
and  thereafter  should  be  laden  on  board  the  ship,"  it  was  held 
that  he  was  not  liable  to  pay  for  any  corn  that  was  not  really 
on  board  the  ship,  on  or  after  the  28th  October,  in  fact  the  corn 
was  cast  away  between  the  9th  and  the  30th  October.  I  con- 
sider this  case  conclusive,  and  assuming  the  facts  as  proven  to 
be  correct,  I  think  it  could  not  have  admitted  of  any  doubt 
whatever. 

Then,  the  only  remaining  question  is  whether  the  plaintiff 
was  entitled  to  recover  damages  for  the  loss  be  sustained.  I  am 
of  opinion  that  he  was.  He  shipped  his  butter  for  this  market, 
at  a  period  when  the  article,  being  Canadian  butter,  was  much 
in  demand  here  for  domestic  use,  and  according  to  the  evidence, 
if  it  had  arrived  in  due  course  it  would  have  fetched  a  higher 
price  than  it  did.  Considerable  arrivals  of  other  butter  taking 
place  about  the  time  of  the  arrival  of  the  Maria  Theresa,  a  fall 
took  place  in  the  price  of  butter,  and  it  appears  to  me  that  the 
loss  thereby  occasioned  to  the  plaintiff  is  clearly  attributable 
to  the  defendant's  ship-master,  the  practical  result  of  the  devia- 
tion, and  such  as  may  fairly  be  presumed  to  have  been  contem- 
plated by  the  contracting  parties  to  the  bill  of  lading  upon  the 
shipment  of  the  butter.  We  all  know  there  are  certain  periods 
of  the  year  when  particular  articles  command  a  higher  price 
according  to  circumstances  than  at  other  times.  If  diippers  of 
new  fish,  for  instance,  from  this  market  to  Brazil  were  left  to 
the  mercy  of  ship  owners  who  might  find  it  convenient  for  their 
own  purpose  to  deviate  from  the  proper  course  of  the  voyage 
and  tiiereby  incur  unnecessary  delay  in  the  delivery  of  the  cargo 
at  the  port  of  destination,  it  would  appear  to  me  to  be  both 
reasonable  and  fair  that  they  should  be  indemnified  by  the  ship 
owner  for  any  loss  they  might  sustain  by  his  misconduct  in 
arriving  so  late  at  market,  that,  in  the  meantime,  it  became 
overstocked  by  other  arrivals,  and  a  fall  consequently  took 
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place  in  the  price  of  fish.  I  see  no  distinction  between  such  a 
case  and  the  present ;  the  same  principles  apply  to  both.  The 
breach  of  contract  being  proved,  the  amount  of  damages  in  all 
such  cases  must  depend  upon  circumstances  to  be  established 
in  evidence.  If  the  butter  had  increased  in  price  between  the 
time  it  ought  to  have  arrived  and  the  time  of  its  actual  arrival, 
the  defendant  could  have  shown  that,  and  the  plaintiff  would 
then  only  be  entitled  to  nominal  damages  for  the  breach  of 
contract  committed  by  the  defendant's  ship-master.  If  the 
delivery  could  have  been  delayed  without  good  cause  for  one 
month  with  impunity,  why  might  it  not  be  delayed  for  six 
months  with  impunity  ?  The  natural  result  of  a  deviation  like 
this  necessarily  depends  not  only  upon  the  nature  of  the  act, 
but  also  on  the  object  of  the  shipment.  Now,  the  object  of  the 
shipment  in  point  of  fact  was  to  secure  the  quickest  as  well  as 
the  highest  market  in  St.  John's.  To  defeat  this  purpose,  by 
delay  on  the  part  of  the  master,  would  frustrate  the  ordinary 
and  natural  result  of  the  adventure.  In  the  s<%id  edition  of 
Addison  on  Ccyniracts,  page  1066,  the  principles  on  which  dam- 
ages are  calculated  in  such  cases  as  the  present,  is  thus  laid 
down:  generally  speaking  when  articles  of  merchandize,  such 
as  com,  hops,  hemp,  &c ,  are  delivered  to  a  carrier  to  be  carried 
to  a  market  town,  and  the  carrier  fails  to  deliver  them  in  the 
ordinary  course,  and  the  goods  come  to  a  fallen  market,  the  dif- 
ference between  the  marketable  value  of  the  goods  at  the  time 
they  would  have  been  sold,  if  they  had  been  carried  according 
to  contract,  and  their  marketable  value  at  the  earliest  period  at 
which  they  could  have  been  brought  to  market  after  their 
delivery  to  the  consignee,  will  in  general  be  the  measure  of 
damages  recoverable. — Collard  v.  S.  and  Q.  Co.  SO,  Law  J.  Exeh, 
S9S.  Aeain,  in  an  action  against  a  common  carrier  for  loss 
sustained  by  long  delay  in  the  delivery  of  articles  of  merchan- 
dise intrusted  to  him,  to  be  carried,  whereby  the  consignee  lost 
the  season  for  selling  them  to  advantage,  and  the  marketable 
value  of  the  articles  was  seriously  diminished,  it  was  held  that 
the  carrier  was  answerable  for  this  loss,  it  being  such  as  mi^ht 
naturally  be  expected  to  result  from  great  delay  in  delivermg 
articles  of  merchandise. — Wilson  and  £ane  and  York,  Bail.  Qf^, 
9,  C.  B.,  64£^  Such  are  the  doctrines  governing  the  charge  of 
the  conrt  to  the  jury,  upon  the  trial  of  this  case,  and  which 
warranted  the  admission  of  evidence  to  show  that  the  butter 
had  sold  for  a  less  price  than  it  would  have  fetched  if  it  had 
arrived  at  this  market  in  proper  time. 
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For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  not 
io  be  disturbed.  I  think  further  that  the  amount  of  dama^ 
was  80  fairly  and  fully  considered  by  the  special  jury  who  tried 
the  cause  that  defendant  could  scarcely  expect  to  benefit  on  this 
point  by  submitting  it  to  any  other  jury. 


PiNSENT,  Collector  of  Water  Assessments,  v,  Boyd  &  Co., 

Richard  O'Dwyer,  Peter  McPherson,  Laur.  Gearin, 

Wm.  Parker,  Hounsell  &  Co..  John  Hogsett, 

John  B.  Barnes  &  Co.,  £.  Smith  &  Co., 

John  Tarahan,  Morison  and  Bucham. 

1864,  July.    Brady,  C.  J. ;  Robinson,  J. 

,  Water  Company  Adatt  Vic,  and  t6  Vic — Construction  of— Assessment — Con- 
sumer's rates— Assent  by  Governor  to  Act  in  contravention  of  his 
instructions — Effect  of. 

Under  the  Water  Company  ActR  22  Vic.  and  26  Vic.  the  coniumer's  rate  is  not 
recoverable  in  reipect  to  any  detached  bnUdiug  into  which  a  branch  pipe  has 
not  been  first  introduced  by  the  Company. 

It  is  no  answer  to  the  claim  for  rates  as  a  consumer  that  the  building  occupied  is 
a  store,  and  neither  a  house  or  premises  within  the  meaning  of  the  Acts. 
Every  buUding,  except  churches,  within  two  hundred  yards  of  the  main  pipe 
of  the  Company,  and  into  which  a  service  pipe  has  been  introduced,  is  liable 
to  a  water  rate. 

An  antecedent  appraisement  of  the  annual  rental  of  consumer's  houses  is  indis- 
pensable to  give  the  Sessions  Court  summary  jurisdiction  over  consumer's  rates 
at  the  suit  of  the  collector  of  the  company. 

Acts  of  the  Newfoundland  Legislature,  assented  to  by  the  Governor  in  contra- 
vention of  his  instructions,  are  operative  until  disallowed  by  the  sovereign. 

I  ONLY  intend  to  add  a  few  observations  supplementary  to 
the  judgment  of  the  court,  just  read  by  my  brother  judge,  ex- 
clusively upon  the  point  which  was,  at  our  desire,  argued  on 
Wednesday  last,  with  the  view  of  stating  the  grounds  upon 
which  I  am  satisfied  that  there  has  been  a  fatal  omission,  in  the 
legislation  upon  this  subject,  of  provisions  for  the  performance 
of  certain  matters  which  were  essential  to  be  performed  before 
the  collector  would  have  power  to  sue,  or  the  Sessions  Court 
jurisdiction  to  entertain  the  summary  suit  in  his  name.  The 
21st  section  of  the  22nd  Vic,  cap.  7,  imposed  an  "  assessment" 
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.of  one  aud  three-qiuirters  per  cent,  upon  "  the  owners  of  all 
bouses  and  other  buildings  along  which  pipes  had  been  Lud/' 
&C.  The  23rd  section  enacted — "  For  the  purpose  of  ascertain- 
ing the  auiount  of  such  assessment  and  of  collecting  and  recover" 
ing  the  same,  it  shall  be  lawful "  i^c.  to  appoint  one  or  more 
appraisers  who  shall  annually  appraise  all  such  house  aud  other 
building,  and  deposit  the  books  of  such  appraisement  with  the 
Clerk  of  the  Peace.  The  24th  section  enacts  "Such  return 
shall  be  open  to  the  examination  of  all  parties  interested  t/ure- 
in' ;  and  the  magistmtes  were  to  hold  a  court  for  revision  of 
the  appraiser's  return,  *'  and.,  after  the  expiration  of  the  times 
fixed  for  the  holding  of  such  court,  the  said  return  shall  be 
final  and  binding  on  all  parties.  By  the  25th  section  the  col- 
lector shall,  as  soon  as  possible  after  siicJi  appraisement,  collect 
from  the  parties  respectively  liable  in  that  behalf  their  contri* 
bution  towards  sttch  assessment ;  and  in  case  any  person  so  liable 
shall  neglect  or  refuse  to  pay  such  contribution,  the  same  may 
be  recovered  with  costs  in  a  summary  manner  by  a  suit  in  the 
Court  of  Sessions  for  the  Central  District,  to  be  brought  in  the 
name  of  the  collector.  The  whole  of  this  legislation,  by  its 
express  language,  has  reference  only  to  the  one  and  three- 
quarters  "  assessment,"  and  not  to  any  water  rate  that  might 
be  thereafter  fixed  or  established ;  and  the  only  parties  whose 
interests  were  affected  by  it  were  the  "  owners  "  mentioned  in 
the  Act,  and  not  the  "  occupiers "  or  "  consumers  "  as  distin- 
guished from  owners.  The  "  owners,"  therefore,  would  be  the 
persons  for  whom  the  24th  section  provided  that  the  return 
should  be  open  to  the  examination  of  all  parties  interested 
therein,  and  they  would  be  the  parties  "  named  in  such  return," 
and  who  could  under  the  same  section,  "  by  a  notice  in  writing, 
to  be  filed  in  the  office  of  the  said  Court  and  served  on  the 
said  appraiser,  object  to  the  amount  of  the  assessment  imposed 
upon  them";  and  finally,  they  would  also  be  the  parties  to 
whom  the  last  clause  of  that  section  would  apply — "  And  after 
the  expiration  of  the  times  fixed  for  the  holding  of  such  Court, 
the  said  return  shall  be  final  and  binding  on  all  parties  for  the 
then  ensuing  year";  that  is,  on  all  owners  who  were  alone 
interested  in  it,  and  who  were  alone  enabled  to  object  to  the 
amount  of  the  assessment  imposed  on  them;  but  it  did  not 
profess  to  afifect  the  rights  or  interests  of  any  other  parties, 
such  as  mere  occupiers  or  consumers.  This  enactment  confers 
a  new  jurisdiction  upon  the  Sessions  Court,  namely,  to  adjudi- 
cate upon  actions  for  this  assessment  for  any  amount,  and  brought 
E 
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in  the  name  of  the  collector,  a  remedy  which,  being  contrary  to 
tlie  course  of  the  common  law,  must  be  strictly  pursued.  To 
sustain  this  jurisdiction  it  must  appear,  in  order  to  comply  with 
the  express  language  of  the  Act,  that  the  action  is  brought 
**  after  such  appraisement,"  and  that  it  is  brought  to  recover 
from  the  persons  sued  "  their  contribution  towai^s  such  assess- 
ment." It  is.  therefore,  in  my  judgment,  indisputable  that  the 
Sessions  Court  has  not  jurisdiction  to  entertain  a  suit  brought 
in  the  name  of  the  collector,  unless  it  appear  that  there  had 
been  a  valid  nppnisement  and  that  the  action  is  brought  for 
the  defendant's  contribution  to  the  assessment  as  it  appears  in 
the  appraisers'  return,  which  is  made  final  and  binding  on  all 
parties  subject  to  such  assessment.  If  these  are  shewn,  the 
Court  of  Sessions  has  jurisdiction  to  adjudicate  in  suits  against 
'* ownens'*  for  their  respective  proportions  of  such  assessment; 
but  so  far  there  is  no  jurisdiction  conferred  upon  that  court  in 
suits  like  tlie  present  which  are  for  recovery,  not  of  the  assess- 
ment, but  of  water  rates,  and  not  against  owners,  but  against 
occupiers  or  consumers.  The  first  enactment  in  relation  to 
water  nites  is  in  the  27th  section  of  the  same  Act,  which 
enacts  that  "  As  soon  as  the  said  company  shall  have  intro- 
duced the  necessary  branch  pipes  for  supplying  the  houses  and 
other  buildings  subject  to  assessment,  they  shall,  with  the 
assent  of  the  (Governor  and  Council,  fix  a  scale  of  rates  to  be 
paid  by  consumers,  yearly  or  half-yearly,  as  the  company  shall 
decide;  and  any  occupier  into  whose  house  or  premises  the 
necessary  branch  pipes  shall  have  been  introduced,  who  shall 
refuse  to  take  the  water,  shall,  nevertheless,  be  liable  for  the 
rate  applicable  to  his  case."  This  enactment  does  not  specify  in 
what  mode  or  manner  the  scale  of  rates  is  to  be  fixed  or  deter- 
mined ;  it  does  not  declare  expressly  or  by  implication  that  it 
was  to  be  by  a  percentage  upon  the  annual  rent  or  value  of  the 
property,  as  in  the  case  of  the  assessment  on  owners,  but,  on 
the  contrary,  the  words  '•  applicable  to  his  case"  would  seem  to 
import  something  difiTerent,  and  that  the  scale  of  rates  was  not 
to  be  uniform  as  to  the  property  of  all  occupiers  or  consumers. 
Neither  does  this  enactment  declare  by  whom  or  in  what  man- 
ner the  annual  value  of  the  property  of  occupiers  respectively 
is  to  be  appraised,  or  by  whom  or  in  what  manner  such  rates 
arc  to  be  collected  or  recovered.  Under  these  circumstances 
no  one  could  contend  for  one  moment  that  Mr.  Pinsent  could 
maintain  actions  in  the  Sessions  Court  in  his  own  name  for  the 
recover}'  of  the  water  rates  imposed  upon  consumers,  or  that 
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the  Sessions  Court  would  have  any  jurisdictiou  to  entertain 
such  actions.  But,  admitting  that  to  be  so,  the  Attorney  Gene- 
ral contended  that  this  junsdiction  was  given  and  created  by 
the  1st  section  of  the  26th  Vic,  cap.  4,  That  section  enacts 
that  '  it  shall  be  lawful  for  the  directors  of  the  said  company, 
.subject  in  all  cases  to  the  approval  and  control  of  the  Governor 
in  Council,  from  time  to  time  to  fix  and  establish  the  water 
rates  and  assessments  payable  under  the  said  Acts  at  such 
amounts  as  may  be  necessary  for  the  purposes  of  the  said  Acts, 
iill  which  rates  and  assessments  shall  be  paid  in  advance  half- 
yearly,  and  shall  be  levied  and  collected  in  manner  prescribed 
by  the  said  Acts  as  to  the  assessments  thereby  imposed."  If 
such  were  necessary,  after  what  I  have  said  upon  the  22nd  Vic, 
^ip.  7,  this  enactment  contains  a  legislative  declaration  that 
the  provisions  of  the  former  Act  had  regard,  exclusively,  to 
the  mode  and  manner  whereby  the  assessment  imposed  by  that 
Act  was  to  be  levied  and  collected.  So  far  then  as  respects  the 
.assessment  upon  the  owners  the  law  is  plain  and  simple — the 
three  and  one-half  per  cent,  now  imposed  is  to  be  levied  and 
.collected  as  the  assessment  of  one  and  three-quarters  per  cent. 
was  to  be  levied  under  the  former  Act.  That  is,  the  collector 
is  empowered  to  collect,  and,  in  case  of  refusal  to  pay,  to  sue 
in  the  Sessions  Court  in  his  own  name  for  each  owner's  propor- 
tion of  the  assessment  tis  shewn  by  the  appraiser's  return  after 
it  has  duly  become,  in  the  words  of  the  Act,  final  and  binding 
on  such  owners.  The  collector  is  not  authorised  to  collect  or 
sue  until  the  appraisement  is  complete ;  and  to  render  such  ap- 
praisement complete  it  is  essential — first  that  the  property  to 
be  assessed  should  be  appraised  by  a  person  duly  appointed  for 
that  purpose ;  secondly,  that  the  books  of  such  appraisement 
should  be  deposited  with  the  Clerk  of  the  Peace,  for  the  exami- 
nation of  all  parties  interested,  therein,  for  a  month;  thirdly, 
that  a  court  for  revision  of  the  appraisement  be  held,  in  which 
it  is  competent  "  for  any  party  named  in  such  return  to  object 
to  the  amount  of  the  assessment  imposed  on  him" ;  and  fourthly, 
the  return  is  then  final  and  binding  upon  the  parties  interested 
in  that  return.  A  strict  compliance  with  these  provisions  con- 
stitute the  foundation  upon  which  is  based  the  collector's  power 
to  sue,  and  the  authority  of  the  Sessions  Court  to  entertain  or 
adjudicate  upon  the  suits  or  actions  he  may  bring.  In  the  case 
of  assessments  upon  owners  they  have  been  all  complied  with 
and  no  difficulty  can  arise,  for  the  collector  has  thereby  power 
/to  sue  and  the  court  to  adjudicate  in  actions  for  contribution 


68  PINSENT  r.  BOYD  and  Others. 

to  the  assessmeut ;  but  in  respect  to  the  water  rates,  every  one* 
of  these  are  wantiug,  and,  therefore,  in  my  judgment,  the  col- 
lector has  not  authority  to  institute  a  similar  proceeding,  nor 
has  the  Sessions  Court  jurisdiction  to  entertain  it,  for  the  re- 
covery of  these  rates.  In  the  first  place,  I  am  unable  to  dis- 
cover any  valid  appraisement  of  the  property  of  occupiers  or 
consumers  for  the  purpose  of  determining  the  amount  of  their 
contribution  to  the  rates.  The  Acts  do  not  give  any  authority 
to  appoint  an  appraiser,  or  to  make  out  and  deposit  books  of 
appraisement  with  the  Clerk  of-  the  Peace  for  that  purpose ; 
but  only  for  "  ascertaining  the  amount  of  the  assessment  and 
collecting  and  recovering  the  same"  and  not  the  water  lates. 
Secondly,  there  was  no  return  by  appraisers  open  to  the  exami- 
nation of  consumers,  for  the  only  return  made  was  only  open 
for  the  examination  "of  all  parties  interested  therein,"  and 
these  were,  as  I  have  already  shewn,  owners  and  not  consumers. 
Consequently,  there  was  no  month's  inspection  of  appmisement 
books  for  occupiers  or  consumers ;  no  opportunity  for  them  to- 
give  the  notice  in  writing  to  object  to  the  amount  of  rates  im- 
posed upon  them,  which  the  Act  enabled  ''  any  party  named  in 
such  return"  to  give,  for  the  only  return  made  being  for  owners 
it  gave  merely  the  names  of  owners,  and  did  not  give,  or  profess 
to  give,  the  names  of  the  consumers,  nor  was  there  any  court 
empowered  to  revise  the  return  of  consumers.  Under  such 
circumstances,  in  my  judgment,  it  would  be  impossible  to  hold 
that  the  appraisers'  return  in  this  case  was  in  the  language  of 
the  24th  section  of  the  22nd  Yic,  cap.  7,  final  and  binding  on 
the  consumei-s,  or  that  it  did,  in  any  manner  whatever,  affect 
their  rights  or  interests.  Assuming,  then,  that  the  1st  section 
of  the  26th  Vic.  gives  the  collector  the  same  remedies  for  the 
recovery  of  rates  as  he  had  by  the  previous  Acts  for  the  re- 
covery of  the  assessment,  the  foundation  which  is  essential  to 
sustain  proceedings  like  the  present  in  either  the  case  of  as- 
sessment or  water  rates,  namely,  a  valid  appraisement  and  a 
return  final  and  binding  on  the  parties  sued,  is  wholly  wanting 
in  these  cases  of  water  rates,  and  for  that  reason  the  collector 
was  not  empowered  to  institute  the  actions  in  the  Sessions 
Court,  nor  had  that  court  jurisdiction  to  entertain  them.  To 
bring  the  rates  payable  by  consumers  within  this  new  jurisdic- 
tion plain  and  unambiguous  language  should  have  been  used, 
and  the  requirements  upon  which  that  jurisdiction  was  based, 
should  be  strictly  observed  and  pursued,  as  was  done  in  respect 
to  the  assessment  under  these  Acts,  and  the  court  is  not  at 
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liberty  to  establish  such  a  jurisdiction  by  strained  interpreta- 
tions^  inferences  and  intendments,  such  as  the  Attorney  General 
laboriously  and  ingeniously  endeavoured  to  deduce  from  the 
1st  section  of  the  26th  Vic.,  cap.  7.  It  is  in  fact  a  case  of 
"omission"  which  the  legislature  only  can  supply;  but  this 
j)ortion  of  the  argument  has  been  so  fully  observed  upon  in 
the  judgment  delivered  by  my  learned  brother,  I  will  merely 
say  that  upon  the  grounds  enunciated  in  that  judgment  and 
those  which  I  havc*just  stated,  I  am  of  opinion  that  the  court 
1>elow  had  not  jurisdiction  to  entertain  or  adjudicate  upon  these 
mictions,  and  that,  therefore,  the  proceedings  in  them  ought  to 
be  quashed. 


Mr.  Justice  Robinsox: 

These  are  judgments  of  the  Court  of  Quarter  Sessions  which 
^ere  delivered  in  summary  suits  against  the  several  defendants 
to  recover  water  rates  and  assessments.  They  come  before  this 
<;!ourt  under  writs  of  certiorari.  They  have  arisen  under  Acts 
of  the  Colonial  Legislature,  22nd  Vic.  and  26th  Vic,  passed  to 
incorporate  a  General  Water  Company  in  St.  John's,  and  the 
defendants  in  the  several  suits  have  agreed,  for  convenience 
.sake,  that  all  should  be  argued  and  considered  together. 

The  objections  taken  by  Messrs.  Hogsett  and  Carter  to  the 
validity  of  the  judgment  in  Boyd  and  McDougall's  aise.  apply 
to  all  the  others;  whilst  Mr.  Pinsent  raises  in  McPherson's 
•case,  the  additional  objection  that  the  building  his  client  occu- 
pies, and  on  account  of  which  he  has  been  rated  as  a  consumer, 
is  a  store  held  by  him  as  tenant  at  a  rack  rent,  and  being  nei- 
ther '*  house  or  premises,"  is  not  liable  for  the  tax  under  the 
27th  sec.  of  the  22nd  Vic,  and  in  Geran's  case,  that  for  want 
of  necessary  drainage  to  carry  off  the  surplus,  he  cannot  use  the 
water  of  the  company,  and  should  not  be  charged. 

The  Acts  in  question  are  22  Vic,  cap.  7,  passed  in  1859,  and 
the  26  Vic,  cap  5,  passed  in  1863,  in  amendment  and  extension 
of  the  former.  These  two  Acts  being  m  cadem  maieriam  are  to 
be  constructed  "  as  if  they  were  one  statute,  framed  upon  one 
system  and  having  one  object  in  view." 

The  Attorney  General,  on  behalf  of  the  Water  Company,  con- 
tends that  the  Court  below  is  warranted  by  the  enactments 
above  mentioned  in  all  that  it  has  done ;  that  it  has  not  ex- 
ceeded its  authority,  or  done,  or  omitted  to  do,  anything  which 
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would  render  its  procepdings  void ;  and  that  all  preliminaries^ 
necessary  to  invest  that  Court  with  authority  over  these  causes* 
were  duly  observed.  I  concur  in  the  proposition  he  submits 
that  this  Court  has  no  power  to  examine,  on  certiorari,  the* 
merits  of  these  cases,  or  to  rehear  them,  and  can  only  interfere 
in  the  event  the  Court  below  ha\ing  no  jurisdiction,  or  having 
exceeded  its  lawful  powers,  whereby  the  proceeding  before  it 
became  coram  nonjudice. 

Mr  Hogsett  has  taken  an  objection  which  I  shall  first  dispose 
of,  because,  if  well  grounded,  it  would  go  to  the  root  of  the  whole- 
matter;  it  is  that  the  Acts  in  question  are  absolutely  void^ 
Ist,  as  being  contrary  to  natural  justice  in  compelling  parties 
to  pay  to  a  private  company  for  water  which  they  may  not 
want  and  may  not  use,  and  to  pay  too  in  advance ;  2nd,  as  hav- 
ing been  assented  to  by  the  Governor  without  a  suspending 
clause,  they  being,  as  he  contends,  private  Acts,  and  the  Boyiu 
Instructions  that  accompany  the  Governor's  Commission  re- 
quiring the  introduction  of  a  suspending  clause  into  every  pri- 
vate Act. 

Perhaps  it  would  be  difficult  to  shew  at  the  present  day  what 
power  exists  under  the  ordinary  forms  of  the  constitution  of 
Great  Britain,  except  in  Parliament  itself,  to  avoid  or  control  a 
statute,  clear  in  its  enactments,  upon  the  ground  of  it  being 
contrary  to  natural  justice.  But  I  do  not  deny  that  if  a  colo- 
nial legislature — which  derives  its  authority  from  a  written 
charter — should  exceed  the  powers  conferied  upon  it  on  its 
creation,  and  enact  measures  repugnant  to  the  statute  laws  of 
England,  or  contrary  to  natural  justice,  that  such  enactments 
might  not  bo  held  by  a  court  of  justice  inoperative.  I  have  not 
the  least  difficulty  in  declaring  that  the  Water  Company  Acts 
do  not  come  within  that  category  ;  on  the  contrary,  their  object 
is  highly  beneficial,  it  is  to  inti*oduce  an  ample  supply  of  pure 
water  into  this  large  town,  and  by  that  means  promote  the 
health  and  comfort  of  its  inhabitants  and  increase  the  security 
of  their  property.  Such  a  supply  of  the  first  necessary  of  life 
would  surely  be  an  inestimable  boon,  and  the  statute  which 
would  provide  it  cannot  properly  be  deemed  repugnant  to  natu- 
lal  justice.  If  these  Acts  were  void  in  principle,  they  would 
be  avoid  ab  initio;  but  it  is  admitted  in  argument  that  the 
objection  is  not  so  much  to  the  principle  of  the  law  as  to  the 
mismanagement  with  which  it  has  been  worked,  and  to  the  op- 
pressive weight  of  taxation  that  is  the  consequence  of  such 
mismanagement ;  but  the  abuse  is  no  sound  argument  against 
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the  use  of  any  measure ;  that  such  mismanagement  has  taken 
place,  and  an  onerous  amount  of  taxation  has  been  imposed, 
seem  to  be  conceded  on  both  sides,  but  a  court  of  justice  has 
no  power  to  afford  redress  where  the  law  is  clear.  I  may,  how- 
ever, be  allowed  to  observe  that  it  would  have  been  very  re- 
markable if  in  a  novel  underUiking  of  such  an  extensive  char- 
acter us  the  introduction  of  a  full  supply  of  water  into  a  city, 
from  a  distance  of  four  or  five  miles,  mistakes  in  engineering 
and  mismanagement  in  details  had  not  occurred.  I  am  also 
willing  to  acknowledge  that  some  of  the  provisions  of  these 
Acts  arc  of  an  arbitrary  character,  especially  those  which  com- 
pel an  individual  to  pay  to  a  private  company  for  a  domestic 
accommodation  which  they  may  not  want,  desire  or  use — very 
distinguishable  from  a  general  assessment  to  pay  for  a  public 
benefit  from  which  all  derive  advantage ;  but  such  provisions 
have  been  imposed  by  the  representatives  of  the  people  in 
general  assembly,  and  to  them  must  there  bo  an  appeal  for  any 
desired  alteration. 

As  regards  the  want  of  a  suspending  clause,  I  am  of  opinion 
that  it  does  not  affect  the  validity  of  the  Acts,  A  Governor's 
commission  is  under  the  great  seal  of  Great  Britian ;  but  the 
instructions  which  accompany  it  are  not  usually  under  any 
seal,  and  are  in  fact  only  what  their  name  implies,  directions 
from  the  sovereign  to  her  representative  as  to  the  mode  in 
which  he  shall  execute  his  delegated  authority ;  they  are  mere- 
ly directory,  and  whilst  for  the  non-observance  of  them  he  is 
answerable  to  his  Iloyal  mistress  {darkens  C.  L.  ^7,  Ch,  Op  2^1), 
the  Acts  of  Asscmbly^assented  to  by  him,  even  in  contraven- 
tion of  an  instruction,  are  operative  until  disallowed  by  the 
sovereign  Moreover,  it  is  an  established  rule  of  law  that  & 
subsequent  ratification  is  equivalent  to  an  antecedent  com- 
mand ;  and  the  two  Acts  now  under  consideration  have  been 
confirmed  by  the  Queen,  who  has  thus  ratified  the  prior  assent 
of  the  Governor,  and  sanctioned  his  proceeding. 

These  Acts  being  valid,  the  next  consideration  is  whether 
they  have  been  legally  Ciirried  into  effect.  The  validity  of  those 
judgments  has  been  impugned  upon  several  grounds,  to  all  of 
which  I  shall  refer,  as  well  for  the  satisfaction  of  the  parties 
and  their  counsel  as  because  of  the  large  interests  involved. 
But  before  I  notice  the  objections  taken  to  the  jurisdiction  of 
the  Court  below,  and  to  the  sufficiency  of  the  appraisement  on 
which  the  judgments  were  given,  I  shall  dispose  of  some  minor 
objections. 


72  PINSENT  V.  BOYD  and  Others. 

It  is  urged  oii  behalf  of  such  of  those  defendants  as  occupy 
several  detached  buildings,  that  under  the  27th  section,  the  in- 
troduction by  the  company  of  a  branch-pipe  to  each  detached 
house  or  building,  subject  to  assessment,  is  a  condition  precedent 
to  the  recovery  of  such  assessment ;  whilst  the  Attorney  Gene- 
ral— admitting  that  the  company  have  not  introduced  into  each 
detached  building  a  branch-pipe — contends  that  they  are  not 
obliged  to  do  so,  and  have  complied  with  the  law  by  introducing 
a  branch-pipe  into  any  one  building  upon  land  held  by  the  same 
occupier  as  one  messuage,  and  that  the  company  have  no  au- 
thority to  traverse  a  man's  property  for  the  purpose  of  intro- 
ducing pipes,  but  each  owner  must  at  his  own  cost  lead  branch- 
pipes  whither  he  may  desire  from  the  one  introduced  by  the 
company.  A  careful  examination  of  the  27th  section,  and  of 
the  4th  section  of  the  2Gth  Vic ,  will  demonstrate  the  intentions 
of  the  legislature  in  this  respect ;  the  27th  section  enacts  that 
as  soon  as  the  company  shall  have  introduced  the  necessary 
branch-pipes  for  supplying  the  houses  and  other  buildings  sub- 
ject to  Hssessnjent,  they  shall  fix  a  rate  for  consumers,  &c  ;  and 
to  enable  the  company  to  carry  out  this  duty,  the  4th  section  of 
26th  Vic.  enacts  "  that  it  shall  be  lawful  for  the  company,  with- 
out the  consent  of  the  occnpieis,  to  introduce  branch  or  service 
pipes  into  any  building  subject  to  the  rate  or  assessment" 

Bemembering  that  a  principal  object  of  the  law  is  to  increase 
the  security  of  property  against  the  ravages  of  fire,  and  taking 
into  consideration  the  reasonableness  and  justice  of  the  position, 
that  each  detached  building  which  is  liable  to  pay  consumer's 
rate  for  water  should  be  placed  in  a  position  to  enjoy  that  water, 
coupled  with  the  language  of  the  Acts,  I  am  of  opinion  that  no 
consumer's  rate  is  legally  recoverable  in  respect  of  any  detached 
building  into  which  a  branch-pipe  has  not  first  been  introduced 
by  the  company,  and  that  this  objection  must  prevail  in  those 
cases  to  which  it  applies.  As  regards  the  special  exceptions 
taken  by  Mr.  Pinsent  on  behalf  of  Mr.  McPherson  and  Mr. 
Oeran,  I  cannot  hold  that  they  arc  sustainable.  It  seems  to 
me  on  a  fair  reading  of  the  Acts  that  the  legislature  intended 
and  has  with  sufficient  clearness  declared  that  every  building, 
except  churches,  &c„  within  200  yards  of  the  main  pipe,  and 
into  which  a  branch  or  a  service  pipe  had  been  introduced  by 
the  company,  should  be  liable  to  a  water  rale,  (properly  im- 
posed) and  that  the  right  of  the  company  to  recover  that  rate 
cannot  be  affected  by  the  use  to  which  the  occupier  pleases  to 
apply  his  building  or  by  the  absence  or  presence  of  sufficient 
drainage. 
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And  uow  I  come  to  the  objections  taken  to  the  jurisdiction 
of  the  Sessions  Court  in  these  cases,  and  to  the  sufficiency  of  the 
appraisement  made  under  the  22ud  Vic,  to  support  these  judg- 
ments, on  which  appraisement  they  are  avowedly  based. 

It  is  contended  by  the  defendants  that  the  plaintiff' is  merely 
the  collector  of  assessments  on  owner's  property  imposed  by 
22nd  Vic,  and  has  no  authority  to  maintain  a  summary  suit  in 
his  own  name  for  consumer's  rates,  imposed  by  26th  Vic ,  and 
Ihat  the  court  below  had  no  jurisdiction  to  entertain  such  suit ; 
but  I  am  of  opinion  that  the  exposition  of  the  Attorney  Gene- 
ral on  this  point  is  the  correct  one,  and  that  the  combined 
operation  of  both  Acts  would  have  been  sufficient  to  confer 
upon  the  collector  authority  to  institute,  and  upon  the  court 
below  jurisdiction  to  entertain,  such  a  suit  for  consumer's  rates, 
provided  there  hud  been  a  valid  appraisement  of  consumer's 
property 

The  next  objection  taken  by  counsel  is  to  the  sutficiency  of 
the  appraisers'  return, — 1st,  for  not  carrying  out  in  a  liquidated 
«um  the  amount  each  was  liable  to  pay  ;  and  2nd,  for  not  shew- 
ing that  the  proviso  to  the  1st  section  of  the  26th  Vic.  had  been 
July  regarded.  If  the  judgment  under  review  had  been  con- 
fined to  the  recovery  of  owners'  assessments,  I  should  perhaps 
have  considered  the  return  sufficient  to  support  such  judgment, 
upon  the  ground  that  it  would  enable  the  collector  by  a  simple 
arithmetical  calculation  to  ascertain  with  certainty  what  each 
should  pay ;  and  the  maxim  of  law  would  then  apply  id  certuin 
est  quod  cerium  reddi  potest,  and  as  respects  the  proviso  that  as 
nothing  appeared  to  the  contrary,  the  Court  would  be  bound  to 
presume  that  it  had  been  duly  regarded  by  those  whose  duty 
it  was  to  carry  it  into  operation,  but  as  the  Court  has  arrived  at 
the  conclusion  that  the  judgments  are  invalid  as  respects  the 
-consumers'  rates  upon  another  ground,  I  need  not  dwell  longer 
upon  these  points. 

In  critically  examining  these  Acts  it  appeared  plainly  that 
the  jurisdiction  of  the  Sessions  Court  to  entertain  a  summary 
suit  in  the  name  of  the  collector  of  water  assessments,  could 
only  be  legally  enforced  upon  an  appraisement  regularly  made 
and  completed  pursuant  to  the  22nd  section,  and  grave  doubts 
arose  in  our  minds  whether  there  had  been,  or  under  the  pre- 
sent Acts  could  be,  any  valid  appraisement  of  consumers'  pro- 
perty. This  precise  point  had  not  been  as  fully  noticed  in  the 
argument  as  wc  could  have  wished,  and  we  deemed  it  proper 
«to  request  a  re-argument  upon  it ;  accordingly  on  Wednesday 
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we  heurd  all  that  the  sound  learning  and  practised  ability  of 
the  Attorney  General  could  suggest  in  support  of  the  appraise- 
ment on  which  the  judgments  were  founded.  The  two  ques- 
tions that  arise  are :  1st,  was  an  antecedent  appraisement  of 
the  annual  rental  of  consumers'  houses  indispensable  to  give* 
the  Sessions  Court  summary  jurisdiction  over  consumers'  rates^ 
at  the  suit  of  the  collector  ?  and  2nd,  was  such  appraisement 
legally  made  before  these  judgments  were  given?  The  first 
question  may  be  briefly  answered  by  stating  that  under  the- 
26th  Vic  c,  1,  consumers'  rates  "are  to  be  levied  and  collected 
in  manner  prescribed  by  the  said  Acts  as  to  the  assessments 
thereby  imposed/'  and  as  those  assessments  can  only  be  recov- 
ered in  a  summary  suit  upon  an  antecedent  appraisement,  con- 
sumers' rates  can  only  be  recovered  upon  a  like  appraisement. 

The  reasonableness  of  this  will  appear  evident  from  this  con- 
sideration, that  the  Water  Company  would  not  be  justitied  i» 
raising,  by  the  united  aid  of  assessments  on  owners  and  rates 
on  consumers,  a  larger  sum  than  would  suflEce  for  the  payment 
of  the  annual  interest  upon  the  capital  stock  and  their  working 
expenses.  Now  to  ascertain  what  would  be  a  sufficient  per- 
centage for  these  two  purposes,  it  is  obvious  that  the  value  of 
the  property  that  is  to  bear  this  ad  valorem  tax  must  first  be* 
asccrtained,  How  was  that  to  be  done?  The  Legislature  di- 
rects that  it  shall  be  done  as  regards  owners'  property  by  sworn 
appraisers,  but  it  has  omitted  to  make  any  provision  as  regards 
consumers'  property,  and  this  will  appear  by  reference  to  the 
22nd  Victoria. 

By  the  21st  sec. — As  soon  as  the  Water  Works  shall  be  in 
operation,  the  owners  of  all  houses  and  other  buildings  within^ 
200  yards  of  the  pipes,  shall  pay  annually  in  manner  herein- 
after provided  1 J  per  cent,,  except  churches,  &c. 

22nd  sec.  defines  who  shall  be  deemed  such  owners  subject 
to  the  assessment. 

23rd  sec.  states  that  for  the  purpose  of  ascertaining  the 
amount  of  such  assessment  one  or  more  appraisers  shall  he  ap- 
pointed, who  shall  annually  appraise  all  such  houses  and  other 
buildings  aforesaid,  and  deposit  their  book  with  the  clerk  of 
the  peace. 

24th  sec.  provides  for  an  examination  of  this  book,  and  en- 
ables every  one  named  therein  to  object  to  the  amount  of  as- 
sessment imposed  on  him,  after  which  such  return  is  final  and 
binding  on  all  parties. 

25th  sec.  enables  the  collector  after  such  appraisement  shall 
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be  completed,  to  collect  from  the  parties  liable  on  that  behalf 
their  contribution  towards  such  assessment,  and  the  same  majr 
be  recovered  in  a  summary  manner. 

There  is  nothing  further  in  the  Act  referring  to  appraise- 
ment, and  I  think  it  is  perfectly  clciir  that  the  above  provisions 
apply  solely  to  the  appraisement  of  owners'  property.,  and  have 
no  relation  to  consumers'  property. 

It  is  equally  clear  that  the  special  power  given  to  the  Ses- 
sions Court  by  the  25th  sec.  can  only  operate  upon  an  amount 
previously  ascertained  by  an  appraisement  made,  revised  and 
completed  in  manner  before  mentioned.  Then  remains  the- 
question,  has  any  such  appraisement  of  consumers'  property 
been  taken  to  support  these  "judgments"? 

The  only  appraisement  submitted  to  the  Court  below  on 
these  suits  was  that  made  under  22nd  Vic ,  which  had  refe.r- 
euce  solely  to  owners'  property  as  I  have  already  shown.  It 
was  completed  before  the  26th  Vic.  was  passed,  and  could  not 
have  reference  to  what  was  not  then  in  existence.  And  the 
judgments  now  in  review  are  for  the  recovery  of  rates  and  as- 
sessments imposed  by  the  latter  Act. 

Now  the  26th  Vic  docs  not  provide  for  or  even  name  any 
appraisement,  or  in  any  manner  refer  to  appraisers  or  their 
functions,  and  does  not  make  any  provision  for  ascertaining 
the  rent  value  of  consumers'  property,  or  for  the  return  of  their 
nanoes ;  and  the  want  of  such  provision  is  fatal  to  the  claim  of 
the  Sessions  Court  to  entertain  suits  in  a  summary  manner  in 
the  name  of  collectors  for  the  recovery  of  owners'  rates.  It  is 
a  casus  omissuSy  whether  intentional  or  uniutentio.nal  I  cannot 
say,  but  in  no  case  can  a  court  of  justice  supply  such  an  omis- 
sion, that  is  the  sole  province  of  the  Legislature  (Dvjar,  731). 

We  should  not  be  justified  by  law  in  presuming  that  the 
legislature  must  have  intended  that  consumers'  rates  should  be 
recoverable  in  a  summary  manner,  or  that  it  intended  to  confer 
upon  the  functionaries  appointed  to  appraise  owners'  property, 
the  power  to  perform  another  duty,  viz.,  to  appraise  consumers' 
property — to  raise  such  a  presumption  would  be  nothing  less 
than  judicial  legislation ;  and  the  language  of  Mr.  Baron  Chan- 
nel in  delivering  judgment  in  the  case  of  the  Alexandra  on  the 
11th  of  last  month,  sets  that  pretension  at  rest.  His  Lordship 
says :  "  in  days  long  past  judges  often  invaded  what  we  now 
consider  the  sole  province  of  the  legislature.  They  interpreted 
statutes  to  include  cases  which  they  assumed  to  think,  ought  to 
have  been  included,  thus  not  merely  constituting  themselves 
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legislators,  but  legislator  ex  post  facto  ;  that  I  think  will  never 
•be  done  again." 

Moreover,  the  omission  is  not  merely  leaving  out  a  word,  for 
instance  the  word  *'  appraised,"  before  "  levied  and  collected  " ; 
.a  good  deal  more  legislation  would  seem  to  be  necessary ;  a  whole 
section  is  devoted  to  the  definition  of  those  who  shall  be  deemed 
"  owners,"  and  I  think  it  is  quite  as  requisite  to  define  those 
^bo  should  be  deemed  consumers,  especially  when  the  tax  pro- 
posed to  be  levied  upon  the  latter  is  more  than  double  that 
imposed  upon  the  former. 

Many  cases  may  be  conceived  a?  likely  to  arise  in  respect  of 
'Consumers,  which  would  not  arise  in  respect  of  owners,  and  on 
which  legislation  would  seem  to  be  indispensable  for  a  satisfac- 
Xory  appraisement. 

It  cannot  be  denied  that  a  tax  of  7^  per  cent,  per  annum, 
upon  a  consumer's  house  or  building,  for  water  which  he  may 
not  wish  for  or  want,  (and  which  in  such  a  case  as  Mr.  Geran's 
<might  be  a  positive  nuisance),  is  a  burden  and  a  heavy  burden 
upon  private  property ;  it  must  be  borne,  if  clearly  imposed ; 
but  beyond  question  it  is  not  to  be  created  by  construction  or 
intendment ;  the  language  of  Lord  Chief  Justice  Best,  in  Stales 
V,  Pickering,  i  Bing,  460,  is  very  appropriate  to  tlie  present  case. 
That  was  an  action  brought  against  a  Water  Company  empow- 
ered to  supply  the  town  of  Stratford-le-bow  with  water.  The 
company  entered  upon  land  for  the  purpose  of  carrying  out  the 
object  of  the  Act,  and  the  words  of  the  statute  seemed  very 
strongly  in  their  favor,  but  his  Lordship  said,  if  the  company 
.enter  upon  any  man's  land  (as  the  appraiser  would  have  to  do) 
they  must  clearly  shew  their  authority,  and  if  the  words  of  the 
statute  on  which  they  rely  are  ambiguous  every  presumption  is 
to  be  made  against  the  company  and  in  favor  of  private  property. 

It  is  argued  by  the  Attorney  General  that  the  appraisers, 
•when  appraising  owners'  property  under  the  22nd  Vic,  did  in 
effect  return  the  rent  value  of  those,  who  would  be  consumers 
under  the  26th  Vic. ;  but  "  if  that  were  so  their  act  was  purely 
•gratuitous,  the  law  did  not  require  them  to  do  so,  such  work 
did  not  come  within  their  sworn  duties,  and  above  all  there  was 
jio  necessity  on  them,  whilst  perfectly  performing  the  task  they 
were  appointed  to  execute,  to  insert  in  their  return  the  names 
of  tenants  who  would  be  the  consumers ;  and  on  an  inspection  of 
the  return  we  find  the  fact  to  be  that  they  have  not  done  so. 
Now  surely  it  is  repugnant  to  every  principle  of  equity  that  a 
jnan  should  be  bound  by  a  return  made  behind  his  back — of 
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which  he  may  have  no  notice  or  knowledge  to  which  he  was  not 
a  party — wherein  his  name  does  not  appear,  and  the  correctness 
of  which  he  has  no  legal  means  to  impugn  or  revise.  In  R.  v. 
Andaver,  (Con.  550),  the  Court  of  Queen's  Bench  quashed  a  pro- 
ceeding becauRe  the  party  rated  had  no  opportunity  to  appeal. 
The  Attorney  General  also  contends  that  the  language  used  in 
the  26th  Vic.  may  be  taken  to  be  a  legislative  recognition  of  the 
sufficiency  for  all  purposes  of  the  appraisement  antecedently 
made ;  for  although  it  is  not  mentioned  it  must,  he  argues,  be 
presumed  that  the  legislature  had  it  in  view  ;  but  the  words  do 
not  support  such  a  construction,  and  it  would  be  carrying  the 
doctrine  of  intendment  and  presumption  beyond  all  bounds  if 
thereby  we  should  establish  against  consumers  an  appraisement 
which  had  been  made  for  another  purpose,  and  without  refer- 
ence to  them,  and  in  which  their  names  do  not  or  need  not 
appear. 

Nothing  has  appeared  before  us  to  raise  even  a  doubt  upon 
our  minds  of  the  fairness  and  honcc  fides  of  all  these  proceedings,-, 
but  it  is  upon  their  strict  legality  we  have  to  determine ;  and 
after  the  best  consideration  I  am  capable  of  bestowing,  I  have 
arrived  at  the  clear  conclusion  that  these  judgments  of  the  Ses- 
sions Court  have  been  based  upon  an  appraisement  which,  as 
regards  consumers  who  are  not  owners,  is  a  nullity,  and  that 
such  judgments  being  bad  in  part  are  bad  in  the  whole  and  must 
be  quashed. 

In  thus  determining  the  legal  interpretation  of  the  Acts,  I 
am  comforted  by  the  reflection  that  if  I  am  mistaken  the  legis- 
lature is  at  hand  to  explain  its  own  meaning,  and  to  express 
more  clearly  its  legislative  will. 

It  will  be  observed  that  I  have  confined  my  observations  to 
the  cases  before  the  Court,  which  are  all  summary  judgments 
in  the  name  of  the  collector.  I  offer  no  opinion  upon  the  rights- 
of  the  company  to  sustain  an  action  of  debt  before  a  superior 
court,  under  the  incorporating  clause  of  the  22nd  Vic. 

Oarten^  Hogsett  and  Pinsent  for  defendants. 
Attorney  General  for  the  Water  Company. 


:8  In  re  iNSor.VENCY  of  MICHAEL  WALL. 

1864,  July     Hon.  Mr.  Justice  Bobinson. 

Insolvency  Act—Obtaining  credit  without  means  of  yaying—Apprapriaiion  of 

voyage  for  beneJU  of  se^-^  Failure  to  account  to  partner— Concealing 

property  from  creditors. 

Where  the  insolvent  ezpeoded  the  balance  of  the  monies  obtained  by  him  for 
the  Hale  of  bait  npon  tho  purchase  of  provisions  for  himself  and  family,  with- 
out any  regard  to  his  pledge  to  pay  for  a  seine  obtained  from  his  snpplier, — 

Held— Such,  au  expenditure  was  a  dishonest  act,  a  fraudulent  misappropriation ' 
of  his  assets,  rendering  the  insolvent  liable  to  imprisonment  nnder  the  Insol- 
\'ency  Act. 

The  petitioner,  Michael  Wall,  has  applied  to  be  declared  iii- 
•fiolvent  and  discharged  from  prison. 

The  committing  creditors,  Messrs.  Hounsell  &  Co.,  resist  the 
application  upon  the  grounds  that  he  is  not  in  fact  insolvent, 
several  of  his  debts  being  old  and  barred  by  the  Statute  of 
Limitations,  and  that  even  if  he  be  insolvent  he  is  not  entitled 
to  be  discharged  from  prison,  because  he  has  been  guilty  of 
fraud. 

I  think  the  petitioner,  as  insolvent,  was  under  the  obligation 
-of  an  oath  to  insert  in  his  schedule  all  his  debts,  old  and  new, 
and,  although  the  Statute  of  Limitations  might  if  pleaded  bar 
the  recovei-y  of  those  over  six  years,  they  are  not  the  less  debts, 
iind  the  schedule  would  have  been  imperfect  if  they  had  been 
omitted.  I  must,  therefore,  and  do  hereby  declare  him  insol- 
vent. The  only  question  that  remains  is  whether  he  has  been 
guilty  of  such  fraudulent  conduct  towards  his  creditors  as 
would  render  him  liable  to  imprisonment  and  so  prevent  his 
present  discharge.  The  acts  of  fraud  alleged  against  him  are 
as  follows,  and  it  is  due  to  the  petitioner  that  I  should  dispose 
of  them  seriatim : 

1st. — That  he  ordered  a  caplin  seine  from  Messrs.  Hounsell, 
and  took  it  on  credit  without  having  the  means  of  paying  for  it. 

2nd. — That  he  broke  faith  with  Messrs.  Hounsell,  lulling 
them  into  security  by  promising  payment  from  time  to  time, 
until  he  had  recovered  the  bait  money  and  placed  it  beyond 
their  reach,  when  he  repudiated  that  debt  for  the  time  appro- 
priating a  large  portion  of  the  funds  for  the  benefit  of  himself 
and  his  family. 

3rd. — That  he  is  guilty  of  breach  of  trust  towards  his  part- 
ner Richard  Power,  by  not  duly  accounting  with  him. 

4th. — That  he  concealed  his  property  from  his  creditors. 


In  rb  Insolvency  of  MICHAEL  WALL.  79 

I  am  of  opinion  that  there  is  not  the  slightest  ground  for  im- 
puting fraud  to  the  petitioner  on  the  first  all^tion.  Messrs. 
Hounsell  knew  quite  well  what  were  Wall's  means  when  they 
Jiccepted  his  order,  and  they  took  care  to  net  on  their  know- 
ledge, for  they  refused  to  deliver  the  seine  to  him  until  he  had 
^ven  to  them  satisfactory  security  for  the  payment  of  its  price. 
Mercantile  men  give  credit  for  their  own  advantage,  and  charge 
proportionate  profits  It  would  be  a  happy  circumstance  for  all 
^slasses  if  less  credit  was  given,  and  parties  who  supply  on  credit 
need  not  expect  courts  of  justice  to  protect  them  against  the 
probable  consequences  of  their  own  mode  of  conducting  busi- 
iiess.  As  regards  the  3rd  and  4th  allegations,  it  is  sufficient  for 
me  to  say  that  I  do  not  think  that  they  are  established  by  evi- 
dence As  respects  the  2nd  allegation  I  feel  reluctantly  coerced 
by  the  force  of  the  evidence  to  adjudge  the  petitioner  guilty  of 
fraudulent  conduct,  and  to  commit  him  to  prison  pursuant  to 
the  directions  of  the  Act. 

Mr,  Bond  states  in  his  oath, — "  three  or  four  times  I  demanded 
payment  for  the  seine  from  Wall,  after  the  bait  money  fell  due 
in  August ;  he  said  he  would  see  me  paid  as  soon  as  the  bait 
money  was  got  in,  and  wages  were  paid.  He  promised  me  one 
day  that  I  should  be  paid  every  farthing  by  the  following 
Saturday.  At  another  time  he  told  me  that  he  had  done  very 
well,  that  I  had  been  a  good  friend  to  him,  and  that  he  would 
be  well  nble  to  pay  for  the  seine.  About  five  or  six  weeks  ago 
he  came  into  our  office,  I  asked  him  why  he  had  not  paid  us 
iis  he  promised,  when  he  said  he  did  not  acknowledge  the  seine 
and  that  I  might  look  to  Power  for  payment  of  it.  He  has  not 
paid  for  the  seine." 

It  appears  from  Wall's  statement  and  his  own  book,  that  he 
collected  for  bait  taken  during  the  past  summer  by  this  seine 
£160  Is.  Out  of  that  sum  he  paid  £128  14s.  3d.  for  servants' 
wages,  his  own  and  his  servants'  diet,  outfits  for  the  boat,  and 
£12  10s.  which  he  states  he  handed  to  his  partner  Richard 
Power.  He  expended  the  balance  £31  6s,  9d.,  as  he  alleges, 
upon  the  purchase  of  provisions  for  his  family,  without  regard- 
ing his  pledge  to  pay  for  the  seine,  or  appropriating  one  farthing 
towards  it. 

The  petitioner  says  that  the  above  sum  of  £31  6s.  9d.  was 
little  enough  for  his  family  during  the  summer,  which  family 
consisted  of  his  wife  and  two  young  children,  but  in  my  opinion 
he  was  not  at  all  justified  in  his  conduct.  It  is  very  comnien- 
xlable  that  a  man  should  take  care  of  his  own,  but  he  should  not 
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do  80  at  the  expense  of  others;  he  roust  be  just  before  he  is- 
generous,  and  I  consider  such  an  expenditure,  under  the  cir- 
cumstances, a  dishonest  act  and  a  fraudulent  misappropriation* 
of  his  assets. 

It  would  be  highly  pernicious  to  the  interests  of  any  com- 
mercial community,  if  a  man  could  with  impunity  so  trifle  with 
truth,  and  disregard  the  just  claims  of  his  creditors ;  still  more 
pernicious  would  it  be,  if  it  were  supposed  that  the  Court  would,, 
by  the  summary  process  of  a  declaration  of  insolvency  absolve 
a  party  from  the  payment  of  his  debts  who  had  acted  as  the- 
petitioner  has,  without  imposing  upon  him  any  penalty,  and 
therefore  whilst  I  declare  the  petitioner  Michael  Wall  insolvent, 
I  sentence  him  to  be  imprisoned  in  the  gaol  of  St.  John's  for 
fraudulent  conduct  towards  his  creditors,  for  the  period  of  five 
weeks  to  be  computed  from  the  day  of  his  arrest  at  the  suit  of 
Messrs.  Hounsell  &  Co. 


In  ke  Estate  THOMAS  PARKER. 
1864,  July,     By  the  Coukt, 

Executor — JncajHicify  of— Petition  by  next  of  kin  for  removal  of  Executor  and 
appointment  of  Receiver. 

Where  iin  executor  was  from  bodily  health  iocupacitated  from  atteudiug  to  the 
duties  of  the  estate,  the  Court  on  the  petition  of  the  widow  of  the  testator, 
with  the  consent  of  the  testator's  children,  referred  the  matter  to  the  master 
to  appoint  a  fit  and  proper  person  as  receiver  of  the  estate. 

In  this  estate  the  widow  of  the  testator  has  presented  a  peti- 
tion to  this  Court  setting  forth  her  interests  as  one  of  the  legatees 
in  the  will  of  the  said  deceased,  and  that  Mr.  Charles  Simms, 
the  surviving  executor,  being  incapacitated  from  bodily  health 
to  attend  to  the  duties  devolving  on  him  as  executor  of  the 
testator  and  being  about  to  leave  this  colony,  and  praying  that 
she  may  be  appointed  guardian  of  the  said  estate  of  her  chil- 
dren and  their  interests  under  their  father's  will.  The  assent 
of  the  children  is  annexed  to  the  petition,  and  the  estate  appears 
to  be  worth  about  between  two  and  three  thousand  pounds. 
The  petitioner  further  asks  that  the  accounts  of  the  estate  may 
be  referred  to  the  master  for  investigation.  We  have  given 
the  matter  our  best  attention,  and  have  come  to  the  conclusion^ 
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that  as  the  grounds  of  the  application  are  not  substantially 
.contradicted,  under  all  the  circumstances  that  it  is  for  the  in- 
terest of  Mr.  Simms,  as  well  as  for  all  concerned,  considering 
his  position  in  rf^Iation  to  his  impaired  state  of  health  and  his 
intention  to  leave  the  colony,  that  some  fit  and  competent  per- 
son should  be  appointed  receiver  of  the  estate  to  act  instead  of 
executor,  who  is  unfortunately — and  we  can  only  say  with  the 
greatest  sympathy,  we  deeply  regret  the  circumstance — unable 
to  discharge  the  duties  of  the  office  of  executor  with  the  re- 
.quired  efficiency  and  satisfaction.  We  feel  also  that  it  is  for 
the  convenience  of  Mr.  Simms,  that  before  he  leaves  the  colony 
he  should  have  an  opportunity  of  having  the  accounts  of  the 
•^state  examined  and  passed.  We  shall  therefore  refer  it  to  the 
master  to  appoint  a  fit  and  proper  person  as  receiver  of  the 
estate,  and  examine  the  accounts  thereof,  with  such  further 
directions  as  will  give  the  control  of  the  estate  to  the  receiver 
in  the  fornial  order  we  shall  draw  up ;  and  in  making  up  this 
order,  we  have  followed  the  course  adopted  in  other  estates 
-over  which  Mr.  Simms  had  control,  as  the  officer  of  the  court, 
and  from  which  he  was  relieved  at  his  own  request  upon  the 
grounds  of  his  inability  to  discharge  the  duties  of  his  oflice,  as 
guardian  or  administrator  of  several  estates. 


BEENTON  V,  BIRKETT. 
1864,  Juhj.    Hon.  Sik  F.  Brady,  C.  J. 

Wreck  and  Salvage  Act^  JJ  Vic,  cap.  o— Jurisdiction  of  Commissioner. 

A  Wreck  CommisAioner  under  23  Vic,  cap.  5,  has  no  jurisdiction  ovt-r  property 
found  and  token  at  sea  outside  the  three  mile  limit. 

Tins  was  an  action  of  trover  tried  before  me  at  Burin  on  the 
last  Southern  Circuit.  The  property,  the  value  of  wliich  the 
plaintiff  sought  to  recover,  consisted  of  articles  picked  up  at 
sea  and  brought  into  Burin  by  the  plaintiff,  and  there  seized 
^nd  taken  from  him  by  the  defendant,  as  a  commissioner  of 
wrecked  property  under  the  23  Vic,  cap.  5.  At  the  trial  the 
plaintiff  proved  that  he  picked  up  this  property  five  or  six  miles 
from  the  coast  of  Xewfoundland  in  open  seas,  and  submitted 
that  the  defendant  had  not  jurisdiction  over  such  property  un- 
less it  were  taken  within  three  miles  of  the  coast;  while  the 
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defendant  insisted  that  his  jurisdiction  extended  to  all  wrecked 
property  that  came  within  his  district,  no  matter  where  or  at 
what  distance  from  the  coast,  it  was  taken  up  or  found.  I  told 
the  jury  that  if  they  believed  the  evidence  of  the  plaintiff  that 
this  property  was  picked  up  at  sea  at  a  distance  of  four  or  five 
miles  from  the  coast,  or  at  any  distance  exceeding  three  miles, 
they  ought  to  find  a  verdict  for  the  plaintiff,  as  in  that  case  the 
defendant,  as  such  commissioner,  would  not  be  justified  in  de- 
priviug  the  plaintiff'  of  it ;  but  that  if  they  were  not  satisfied  of 
that  fact  they  ought  to  find  for  the  defendant  The  jury  found 
a  verdict  for  the  plaintiff,  and  I  subsequently  granted  a  rule 
returnable  into  the  Supreme  Court  to  Mr.  Emerson,  as  counsel 
for  the  defendant,  to  have  that  verdict  turned  into  a  verdict  for 
the  defendant,  if  upon  the  argument  of  that  rule,  we  should  be 
of  opinion  that  my  direction  to  the  jury  was  erroneous,  and  that 
the  defendant  was  clothed  with  the  extent  of  jurisdiction  he 
contended  for,  Mr.  Hogsett  for  the  plaintiff'  shewed  cause 
against  that  rule  at  the  last  sitting  of  the  court,  and  Mr,  Pin- 
sent  replied  in  support  of  it,  and  after  a  full  consideration  of 
the  case  and  of  the  arguments  addressed  to  us,  we  entertain  no 
doubt  that  the  defendant  was  in  error  in  supposing  that  he  had 
jurisdiction  over  wrecked  property  which  had  been  found  and 
taken  up  at  sea.  at  a  distance  exceeding  three  miles  from  our 
coast.  From  a  careful  perusal  of  the  Act,  it  will  be  found  that 
the  earlier  sections  refer  to  wreck  cast  upon  the  land,  and  that  the 
16th  section  was  enacted  to  provide  a  remedy  for  recovery  of 
wreck,  whether  flotsam,  jetsam,  ligan.  or  derelict,  found  in  the 
open  seas.  That  section  defines  the  extent  of  the  commissioners* 
power  in  respect  to  the  latter  species  of  wreck.  It  enacts  "when 
such  property  shall  be  found  in  the  water  within  three  miles  of 
the  coast  of  this  colony,  or  on  any  part  of  the  shores  thereof,  and 
be  detained  by  any  person  not  being  the  owner  thereof  or  his 
agent,  and  such  person  shall  refuse,  on  demand  being  made,  to 
deliver  up  such  property  to  such  commissioner,  in  such  case  it 
shall  be  lawful  for  such  commissioner  to  apply  to  any  justice 
of  the  peace,"  &c.,  &c.,  in  order  to  obtain  the  possession  of  such 
property.  This  is  the  only  authority  expressly  given  by  the  Act 
over  wreck  found  in  the  open  seas,  and  that,  in  itself,  would  be 
sufficient  to  decide  the  case  in  favour  of  the  plaintiff,  on  the 
principle  that  a  jurisdiction  being  expressly  given  to  the  extent 
of  three  miles  such  jurisdiction  to  any  greater  distance  was 
thereby  necessary  implication. — Expressio  nnius  est  exdusio  aU 
terius.    Again,  if  it  were  intended  to  give  the  commissioners 
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jurisdiction  over  wreck  Uikcn  in  the  open  seas  tit  any  distiince 
from  the  coast  no  rational  ground  can  be  aasigned  for  introduc- 
ing the  limitation  of  three  miles,  while  the  introduction  of  that 
limitation  is  to  be  accounted  for  and  justified  on  the  proudest 
principles,  viz.,  that  it  is  consistent  with  the  well  established 
rule  under  which,  I  believe,  at  the  present  time,  all  civilized 
countries  bounded  by  the  sea  exercise  dominion  to  the  extent 
of  three  miles  from  their  coasts,  as  part  of  their  territories. — 
"  The  common  rule  appears  that  which  was  recognized  by  Lord 
Stowell  (The  Anna,  o  Rob.)  tei*rcc  doininmm  finitur  arniorum 
vis;  or  that  the  sea  within  cannon  shot,  or  about  three  miles 
from  the  coast,  is  regarded  as  a  necessary  adjunct  to  the  domin- 
ion of  the  land  on  the  coiist."  Falvier  on  Wrecl\  7,  and  Lela, 
1  Swawiey,  40,  Upon  these  grounds  we  are  of  opinion  that  the 
defendant  had  not  jurisdiction  over  property  taken  or  found 
three  miles  from  the  coast  of  this  colony,  and  that  therefore  the 
verdict  in  this  case  ought  not  to  be  disturbed,  but  that  the  rule 
for  that  purpose,  should  be  discharged. 

Mr.  Hogseti  for  plaintiff 

Messrs.  P.  Emerson  and  B.  J.  Finsent  for  defendants. 


BROWN  ET  AL,  Executors  of  STEPHEN  ROBERTS, 
V.  ROBERTS  ET  AL. 

18G4,  Aufficst.    Hox.  Mil.  Justice  Robixsox. 

Will — Construction  of— Contingent  estate— Absolute  estate. 

Where  the  tcstator'.s  wiU  contained  the  following  clause  :  **  lu  case  eitlicr  of  jny 
children  should  die  unmarried  or  married  without  lawful  is;5ue,  the  property 
and  money  I  leave  to  such  child  is  to  descend  to  his  surviving  brother,  or  his 
issue,  and  in  the  event  of  both  my  son.s  dying  without  issue,  the  property  shall 
go  to  my  wife  during  her  life  time,  and  at  her  decease  descend  to  my  nejihew, 
Henry  Percy  Roberts,  or  his  heirs  ** ;  one  of  the  sons  having  died  before  he 
attained  the  age  of  twenty-one,  the  nephew  claimed  an  interest  in  the  estate 
eontingent  on  his  surviving  cousin  dying  without  issue. 

Held—TheX  the  words  of  the  will  confer  on  the  surviving  son  a  present  absolute 
estate,  divested  of  any  condition,  limitation  or  remainder. 

.The  suit  has  been  instituted  by  the  executors  of  Stephen 
Boberts  to  obtain  a  judicial  declaration  of  the  estate  which 
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Stephen  Alexander  Roberts,  the  surviving  son  of  the  testator, 
takes  under  the  will  of  his  father. 

The  important  woids  of  the  will  as  regards  the  question  in 
contest,  are  "in  case  either  of  my  children  should  die  unmar- 
ried or  married,  and  without  lawful  issue,  the  property  and 
money  I  leave  to  such  child  is  to  descend  to  his  surviving 
h'other  or  his  issue,  and  in  the  event  of  both  my  sous  dying 
without  issue,  the  property  shall  go  to  my  wife  during  her  life 
time,  and,  at  her  decease,  descend  to  my  nephew  Henry  Percy 
Roberts  or  his  heirs." 

Under  these  words  Henry  Percy  Roberts  claims  an  interest 
in  the  estate,  contingent  upon  his  cousin,  Stephen  Alexander, 
dying  without  issue ;  whilst  the  latter  contends  that — as  lands 
in  this  colony  are  chattels  real,  and  as  he  has  attained  the  age 
of  twenty-one  years,  und  has  survived  his  brother,  who  died 
before  he  attained  that  age  and  without  lawful  issue,  he  takes 
a  present  absolute  estate  divested  of  all  conditions  or  limita- 
tions. 

We  have  carefully  considered  the  authorities  cited  and  the 
arguments  urged  by  the  several  counsel  who  have  addressed 
the  court.  It  is  a  well  established  rule  of  construction  that  a 
devise  "  to  a  man  or  his  issue,''  in  the  case  of  reality,  passes  an 
estate  tail,  and  that  such  words  as  would  create  an  estate  tail 
will  pass  un  ubsolute  estate  to  the  first  taker  in  a  bequest  of 
personalty  (I  Mad  J^67,  4-  -^«rf-  ^61),  unless  the  words  of  the 
will  clearly  manifest  a  different  intention.  We  find  nothing  in 
the  language  of  this  will  to  take  it  out  of  the  general  rule,  and 
we  are  all  of  opinion  that  Stephen  Alexander  takes  a  present 
absolute  estate  in  the  property  bequeathed  by  his  father,  di- 
vested of  any  condition,  limitation  or  remainder,  and  only 
subject  to  the  widow's  rights  under  the  will. 

As  regards  costs,  the  complainants  being  executors  and 
having  no  interest  in  the  estate  except  to  discharge  their 
fiduciary  obligations  according  to  law,  are  entitled  to  their 
costs  and  expenses  out  of  the  estate. 

The  defendants,  Stephen  Alexander  and  Jane,  who  have 
succeeded  in  establishing  their  right  to  all  they  respectively 
claimed,  arc  entitled  to  taxed  costs  out  of  the  estate,  and,  as 
respects  Henry  Percy  Roberts,  although  he  has  failed  in  estab- 
lishing any  interest  under  the  will,  yet  the  language  of  that 
document  was  calculated  to  raise  a  reasonable  doubt,  and  the 
authorities  upon  the  subject  are  conflicting,  moreover,  he  has 
been  brought  before  the  Court  as  a  defendant,  and  in  the  con- 
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duct  of  the  suit  he  has  not  occasioned  uny  unnecessary  expense, 
we  think,  therefore,  it  is  equitable  and  consistent  with  prece- 
dent that  he  also  be  allowed  out  of  the  estate  his  taxed  costs. 
And  it  is  decreed  accordingly. 


SHAW  t;.  BARTLETT. 


1864,  September.    Hon.  Mr.  JusncE  Kobinson. 

Ship^BoUomry  Bond—Penonal  liabilUy  of  ovmer—  Wages  of  teamen. 

The  Emjna  of  which  defendaut  was  the  owner  effected  a  bottomry  Bond  at  Cadiz 
for  repairs  on  her  voya^  to  England  from  Newfoundland.  On  arrival  of  ship 
the  defendant  did  not  take  up  the  bond.  The  plaintiff  proceeded  against  vessel 
and  sold  the  same  to  satisfy  the  bond.  The  master  and  crew  having  intervened 
for  wages,  the  latter  were  paid  out  of  the  proceeds  of  the  sale.  The  balance  was 
insufficient  to  pay  the  amount  due  under  the  bond.  In  an  action  against  the 
defendant  for  the  difference,  as  money  paid  to  the  defendant's  use. 

ffeld^The  hypothecation  of  the  ship  does  not  render  the  owner  personally  liable. 

Plaintiff's  claim,  £93  lis.  cy.  wages,  namely,  £21  16s.  cy., 
being  earned  since  advancement  of  monies  on  the  bottomry 
hereafter  mentioned,  and  £71  15s.  cy.  earned  prior  to  such  ad- 
vancement, and  £50  19s.  2d.  cy.,  admiralty  costs. 

The  facts  necessary  to  be  known  for  the  determination  of  the 
issue  are  as  follows : — 

In  August,  1863,  the  Emma,  of  whicli  the  defendants  were 
the  owners,  arrived  in  St.  John's  from  Cadiz,  under  bottomry, 
effected  at  Cadiz  for  repairs  on  her  voyage  from  England  to 
Newfoundland.  The  defsndants  did  not  take  up  ihe  bottomry 
bond,  and  the  plaintiff  proceeded  against  the  vessel  in  the  Yice- 
Admiralty  Court,  by  decree  of  which  she  was  sold  to  satisfy  the 
claims  upon  her.  Tlie  defendants  did  not  appear  or  intervene 
in  the  admiralty  suit.  When  the  proceeds  were  paid  into  court, 
a  claim  was  made  upon  them  by  the  master  and  seamen,  who 
had  previously  intervened  for  their  wages.  This  claim  was  ad- 
mitted, as  far  as  the  seamen  were  concerned,  by  the  bottomry 
holder,  but  successfully  resisted  as  regards  the  master  upon  the 
ground  of  his  having  become  personally  liable  under  the  bond ; 
and  in  consequence  the  above  amounts  were  paid  out  of  the  said 
proceeds  to  the  seamen  and  their  proctor,  the  costs  being  such 
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only  as  were  necessarily  incident  to  the  recovery  of  the  wages. 
The  proceeds  being  insufficient  to  pay  the  bottomry  bond  and 
the  wages,  the  payment  of  the  above  amounts  to  the  seamen 
lessened  by  so  much  what  the  holder  of  the  bottomry  bond 
would  otherwise  have  received,  and  he  brings  this  action  to  re- 
cover the  difTerence,  as  money  paid  by  him  to  the  defendant's 
use. 

It  is  submitted  by  the  plaintifl'  that  he  is  entitled  to  recover 
from  the  defendants  the  wiid  wages  and  costs ;  while  the  defen- 
dants say  they  are  not  liable  to  repay  any  part  of  the  said 
monies ;  and  it  is  submitted  to  this  Court  to  determine  whether 
the  defendants  are  liable  for  the  same  or  any  part  thereof ;  and, 
should  it  be  decided  in  favour  of  the  plaintiff',  then  that  he  enter 
up  judgment  against  the  defendants  for  such  sum  as  the  Court 
may  determine,  together  with  his  costs  of  suit ;  and  should  the 
judgment  of  the  Court  lie  for  the  defendants,  then  that  judg- 
ment be  entered  for  them  as  against  the  plaintiff,  together  with 
the  costs  of  this  suit. 

The  bottomry  bond,  ship's  articles,  and  the  proceedings  in  the 
Admiralty  Court  form  part  of  this  case. 

We  have  carefully  considered  the  arguments  and  autliorities 
adduced  in  this  case  by  the  Attorney  General,  for  the  plaintifiF, 
and  by  Mr  rinsent,  for  the  defendant;  and,  whilst  acceding  to 
the  validity  of  all  the  decisions  of  English  courts  cited  by  the 
former,  we  are  unanimoiisly  of  opinion  that  they  do  not  apply 
to  the  present  case,  and  that  judgment  should  be  entered  for 
the  defendant,  upt>n  the  gicmnd  that  no  contract  express  or 
implied  has  been  shewn  to  exist  under  which  the  plaintiff'  can 
legally  claim  from  the  defendant  repayment  of  the  amount  paid 
to  the  seamen  of  the  Emma  by  a  decree  of  the  Vice-Admiralty 
Court  out  of  the  proceeds  of  the  vessel  realized  to  licjuidate  the 
plaintiff's  bottomry  bond. 

A  bottomry  bond  is  a  security  altogether  siti  geneins.  The 
essence  of  it  is,  that  the  lender  rur.s  the  risk  of  the  voyage, 
(£  Park  884)-  Under  one  granted  by  the  master,  the  obligee 
can  look  only  to  the  ship,  and  to  the  person  of  the  borrower, 
not  to  the  owner  of  the  vessel.  (Johnson  v.  Shipper,  1  Salk  85 
— Pritchard  7^/  And  in  consideration  of  the  risk  he  runs,  he 
charges,  in  the  name  of  maritime  interest,  an  amount  of  remu- 
neration much  larger  than  is  known  to  other  contracts. 

When  the  lender  advances  his  money  under  this  peculiar 
security,  he  accepts  such  security  with  its  burthens,  and  must 
be  presumed  to  have  agreed  to  take  payment  out  of  the  fund  he 
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trusted,  after  preferable  claims,  if  any,  upon  it  shall  have  been 
deducted,  of  which  seamen's  wages  are  the  principal.  "  Wages 
take  precedence  of  bottomry  bonds  by  the  universal  rule  of  the 
Court;  whoever  advances  money  on  bottomry  must  be  pre- 
sumed to  do  it  with  a  full  knowledge  of  the  law  on  this  point." 
IDocHO;  2Dod8  7-13. 

If  the  present  action  were  sustainable,  the  lender  would  be 
enabled  indirectly  to  hold  the  owner  j^ersonally  liable  beyond 
the  amount  of  the  property  or  fund  specially  trusted,  which 
would  contravene  the  rule  of  law  I  have  above  referred  to,  viz.: 
"  The  hypothecation  of  the  ship  by  the  master  does  not  render 
the  owners  personally  liable." 

Such  an  event  as  that  which  arose  in  the  case  of  the  Emma 
must  be  of  frequent  occurrence  in  England,  and  yet  the  research 
of  the  Attorney  General  has  failed  to  iind  a  single  English 
authority  to  sustain  the  present  action. 

The  case  of  the  Virgins  cited  in  Pritchard  is  an  American 
decision;  and,  although  the  judgments  of  American  Courts  are 
entitled  to  every  respect,  the  case  of  the  Virgins  is  not  suffi- 
ciently before  us,  in  extensOy  to  justify  us  in  acting  upon  it.  We 
have  seen  but  an  abstract,  and  that  abstract  is  not  necessarily 
inconsistent  with  our  present  judgment,  for  it  does  not  appear 
whether  the  obliger  in  that  case  was  not  also  owner,  in  which 
event  he  would  be  personally  responsible  under  the  covenant 
in  his  own  bond ;  here  the  obligor  was  master  only  and  not 
owner. 

Let  judgment  be  entered  for  the  defendant  pursuant  to  the 
special  case. 

ff.  W,  Hoyles  for  plaintiff: 

R  J.  Finsent  for  defendant. 
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1864,  September.    Little,  J. ;  Robinson,  J. 

Larceny — Indietmtnt— Killing  wUh  intent  to  ateal—Proof  of  carrying  aioay — 
Quotum  for  jury. 

When  the  prisoner  was  indicted  for  killing  with  intent  to  steal  one  ewe,  and  the- 
evidence  showed  the  ewe  had  been  driven  into  his  stable  by  an  innocent  third 
party,  the  Coart  were  of  opinion  that  it  was  for  the  jury  to  say  whether  there 
had  been  a  taking  and  carrying  away  within  the  meaning  of  the  Act. 

Indictment  for  killing  with  intect  lo  steal  one  ewe  of  the 
goods  and  chattels  of  Patrick  Bowdeu,  of  Belle  Isle,  Concep- 
tion Bay. 

The  Attorney  General  conducted  the  prosecution  on  behalf 
of  the  Crown,  Mr.  Prowse  appeared  as  counsel  for  the  prisoner. 

The  Attorney  General  addressed  the  jury  and  called  the  wit- 
nesses for  the  prosecution,  Mary  Bowden,  Jas.  Bowden,  Thos. 
Searle,  John  McKay  and  Joseph  Moore. 

Mr.  Prowse  moved  that  a  verdict  of  acquittal  be  entered  for 
the  prisoner,  on  the  ground  that  there  was  no  proof  of  a  steal- 
ing, taking  and  carrying  away  within  the  meaning  of  the 
statute  under  which  the  indictment  was  laid.  That  admitting 
for  the  sake  of  argument  there  was  evidence  of  a  killing,  the 
animus  furandi  on  the  part  of  the  prisoner  was  completely 
rebutted  by  the  fact  that  the  sheep  had  been  driven  into  his 
stable  by  an  innocent  third  party,  and  therefore  the  stealings 
taking  and  carrying  away,  if  done  at  all,  was  the  act  of  third 
parties,  anterior  to  his  killing,  and  by  persons  who  were  not 
known  to  be  in  any  way  connected  with  the  prisoner  or  acting 
in  collusion  with  him.     The  learned  counsel  cited  R.  K  WU- 

liams,  1  Mood,  c.  c.  107,  and  R.  V. nrf,  6,  G.  &  P.,  17,  6,  in 

support  of  his  position. 

The  Court  were  of  opinion  that  was  a  question  for  the  jury. 

Mr.  Prowse  then  addressed  the  jury  for  the  defence,  and 
called  the  Rev.  Joseph  Phelps  and  Rev.  G.  M.  Johnson  to  prove 
the  good  character  of  prisoner. 

His  Loitiship  Judge  Robinson,  in  a  very  able  and  lucid 
charge,  summed  up,  and,  after  being  absent  for  about  two 
hours,  the  jury  found  the  prisoner  not  guilty. 

The  Attorney  General  for  Crown. 

Mr.  Prowse  for  accused. 
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1864,  December.    Hon.  Mr.  Justice  Robinson. 

Skipping— ShipmeiU  of  good$— Stoppage  in  trarmtu^BilU  of  Exchange  for  cargo' 
accepted— InsUvency  of  vendee^  tohai  is. 

When  goodM  are  consigDed  on  credit  bj  one  Merchant  to  another,  and  whilst  on 
their  way  and  before  they  are  delirered  the  consignee  becomes  insolvent,  the* 
consignor  bj  law  is  permitted  to  resame  posMession  of  the  goods  or  what  is  called 
stoppage  in  trantitu. 

The  fact  of  bills  of  exchange  having  been  drawn  and  accepted  for  the  xirice  of  the- 
cargo  is  no  bar  to  the  right  of  stoppage. 

Even  where  goods  are  sold  on  credit  and  jiart  payment  made  the  consignor  will 
be  entitled  to  stop  them  if  the  consignee  be  shewn  to  be  insolvent  even  before 
the  credit  has  expired. 

A  declaration  of  insolvency  is  not  necessary  to  enable  the  consignor  to  avail  of 
the  right  of  stoppage.  It  is  sufficient  to  show  that  at  the  time  the  goo<1s  were 
stopped  the  consignees  were  under  a  general  inability  to  pay  their  debts 

This  cause  was  tried  by  a  special  jury  Mr.  White  way  opened* 
the  case  for  the  plaintiffs,  and  proposed  to  prove  by  the  letters 
and  bills  of  lading  tlie  plaintiff's*  p-nmn  facie  case.  Mr.  Hogsett 
was  also  for  the  plaintiff's,  and  closed  the  case  to  the  jury. 

The  nominal  defendant  (represented  by  Mr.  Pinsent)  had- 
upon  indemnity  delivered  the  cargo  in  question  to  Messrs. 
Brooks  &  Co.,  for  whom  the  Attorney  (General,  Mr  Carter  and 
Mr.  Keough  appeared.  We  had  intended  publishing  the  evi- 
dence of  Mr.  E.  A.  Brooks,  the  agent  of  Brooks  &  Co.,  who  came 
from  New  York  relative  to  the  cargo  per  t/i;nf«,  and  who  related 
his  conversation  with  W.  M.  Barnes,  of  the  firm  of  Barnes  and 
Co.,  and  described  their  inability  to  give  him  security,  and  their 
expression  of  intention  to  apply  part  of  the  proceeds  of  the  Jonas- 
to  the  payment  of  Customs'  bonds,  &c.  But  the  length  of  the* 
judge's  charge  compels  us  to  exclude  the  details  of  his  testimony. 

Mr.  Justice  Bobinson  summed  up,  and  in  substance  said : — 

The  plaintiff's  in  this  action  are  Messrs  J.  B.  Barnes  &  Co., 
Merchants  of  St.  John's,  and  the  defendant  is  Francisco  Lopez, 
master  of  a  Spanish  barque  called  the  Joiias ;  and  the  action  is 
brought  to  recover  a  valuable  cargo  of  West  India  produce, 
amounting  it  is  said  to  about  £2500. 

The  amount  at  issue  renders  the  case  one  of  considerable^ 
importance,  both  to  the  plaintiffs  on  the  one  hand  and  to  the 
substantial  defendants  on  the  other. 

The  fact  that  so  large  a  sum  is  contingent  upon  your  just 
verdict  would  entitle  the  case  to  serious  and  careful  considera- 
tion at  your  hands ;  but  it  has  other  aspects  of  a  peculiar  inte- 
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rest.  There  appears  to  be  a  large  number  of  local  claiuiaDts, 
creditors  of  the  plaintiff's,  exercising  no  inconsiderable  influence 
in  getting  up  and  bearing  the  cost  of  these  proceedings ;  and 
such  a  circumstance  does  to  a  certain  extent  justify  the  obser- 
vation of  the  learned  Attorney  General  as  to  the  degree  of 
influence  that  would  be  thus  set  at  work  to  affect  the  issue 
^f  this  case  in  a  court  of  justice.  The  real  defendants  too  are 
utter  strangers  to  you,  and  naturally  look  with  some  anxiety  to 
the  decision  of  a  local  tribunal  where  local  interests  are  so  deeply 
-concerned  adversely  to  their  own. 

No  greater  blow  to  commerce  could  be  inflicted,  no  more 
serious  injury  could  befall  the  mercantile  relations  of  any  com- 
munity, than  that  reason  were  given  to  apprehend  that  justice 
was  not  to  be  found  in  its  Courts  when  the  interests  of  foreign- 
.ers  were  involved.  The  consequences  would  be  almost  as  serious 
as  the  pestilential  influence  of  yellow  fever,  and  all  would  keep 
.clear  of  a  country  and  the  merchants  of  a  country  where,  when 
the  rights  of  strangers  came  in  conflict  with  local  interests,  there 
was  no  justice  to  be  found  for  the  foreigner.  His  Lordship  con- 
curred with  the  Attorney  General  in  the  hope — nay,  more,  in 
the  belief — that  no  such  verdict  would  be  given  as  would  lead 
to  so  ciilamitous  and  disgraceful  an  impression.  The  counsel 
for  the  defendant  has  said  that  he  expected  that  Messrs.  Brooks 
,and  Co.  would  receive  the  same  justice  at  their  hands  as  they 
would  in  Cuba,  whence  they  came.  He  {\\\q  learned  judge) 
would  put  it  in  a  different  shape : — The  ordeal  he  would  sug- 
gest would  be  what  a  British  jury  in  a  British  court  of  justice, 
under  British  law,  disposing  of  civil  rights  under  the  solemn 
obligations  of  their  oaths,  would  do. 

There  was  no  part  of  the  British  Constitution  more  deservedly 
admired  than  the  fearless  independence  and  unswerving  impar- 
tiality of  its  administration  of  the  law  in  every  British  Court. 

We  had  lately  heard  juries  exhorted  to  bring  in  verdicts  that 
would  be  received  with  acclamation ;  but  he  would  say  that  no 
verdict  ought  to  be  received  with  approval  unless  one  by  which 
justice  was  enabled  to  triumph  over  knavery.,  and  sucli  a  verdict 
as,  guided  by  law  and  supported  by  facts,  would  bring  peace 
and  satisfaction  to  the  consciences  of  those  who  gave  it. 

The  action  was  one  of  trover  for  the  conversion  of  the  pro- 
perty referred  to,  and  the  plaintiff  is  required  to  establish  his 
right  of  property  and  his  right  of  possession.  The  declaration 
alleges  that  the  defendant  wrongfully  converted  their  property, 
itnd  the  defendant  says  that  tlie  property  is  not  the  property 
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-of  the  plaintiff's,  and  issue  is  joined  upon  that  question,  and 
you  are  sworn  to  try  that  issue.  Mr.  Whiteway  in  opening 
the  case  stated  the  fact  of  the  ordering  of  these  goods  and  of 
their  shipment,  and  the  transmission  of  the  bill  of  lading  to 
the  plaintiffs;  and  if  goods  thus  sliipped  and  consigned  to 
them  had  heen  receivetl  into  the  possession  of  J.  B.  Barnes  and 
•Co..  then  Brooks  &  Co.  could  not  deny  the  property  to  be  that 
of  Barnes,  although  not  paid  for;  but  possession  or  the  right  of 
possession  is  necessary  to  the  sustainnient  of  the  action,  and 
before  the  cargo  reached  the  consignees,  Messra.  Brooks,  the 
vendors,  appear  on  the  scene  and  stop  the  goods,  in  order  to 
prevent  their  getting  into  the  possession  of  the  consignee,  and 
thus  the  validity  of  the  stoppage  in  transitu  comes  to  be  the 
point  in  the  case.  The  learned  counsel  Mr.  Hogsett  had  re- 
marked strongly  upon  tlie  inquisitorial  nature  of  the  investiga- 
tions in  this  ease  into  the  condition  and  circumstances  of  the 
plaintiff's;  but  he  (the  learned  judge)  could  tell  them  that  in 
ever}'  like  case  the  sauie  proceedings  would  be  allowed,  because 
in  similar  situations  they  were  not  only  consistent  with,  but 
prescribed  by,  the  law  of  the  land,  and  they  could  not  prevent 
the  defendants  from  Uiking  a  course  which  was  conducive  to 
justice  and  highly  favored  by  the  law  of  England.  The  defen- 
dants in  effect  say — "You  have  on  its  way  to  you  property  of 
mine  sent  to  you  on  the  faith  of  your  good  circumstances  We 
find  that  your  circumstances  are  not  good  and  tliat  you  are  not 
.able  to  pay  for  it,  and  we  wish  to  get  our  property  back  before 
it  gets  into  your  possession*" 

This  is  the  defendant's  position,  and  if  they  are  found  to  have 
observed  and  carried  out  all  the  incidents  of  the  law  necessary 
to  justify  their  proceedings,  they  will  be  entitled  to  your  verdict, 
and  the  omts  of  proof  rests  with  them.  The  law  is  thus  laid 
down  in  a  work  of  authority : 

"  When  goods  are  consigned  on  credit  by  one  merchant  to 
another,  it  sometimes  happens  that  tlie  consignee  becomes  bank- 
rupt or  insolvent  while  the  goods  are  on  the  way  to  him  nnd 
before  they  are  delivered.  In  such  case  it  would  be  hard  that 
the  goods  of  the  consignor  should  be  applied  in  payment  of  the 
debts  of  the  consignees,  and  the  former  is  allowed  by  law  to 
resume  possession  of  them,  if  he  can  succeed  in  doing  so  while 
they  are  on  their  way ;  this  resumption  is  called  stoppage  in 
.transitu,  and  was  first  allowed  by  equity  as  it  is  now  also  by 
common  law,  where,  on  account  of  its  remedial  nature,  it  is  re- 
garded with  considerable  favour" 
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This  is  the  law  of  England,  of  common  sense  and  of  common* 
honesty.  But  to  enable  the  consignor  to  exercise  this  remedial 
measure,  it  is  necessary  that  the  goods  should  be  stopped  while- 
in  possession  of  the  carrier.  It  is  not  made  a  point  in  this- 
case  that  they  were  not  A  notice  to  the  master  of  the  vessel 
at  the  time  and  place  proven  here  was  sufficient  to  make  valid 
this  stoppage  (the  other  requirements  of  the  law  being  com- 
plete). The  fact  of  bills  of  exchange  having  been  drawn  and 
accepted  for  the  price  of  the  cargo,  is  no  bar  to  the  right  of 
stoppage.  It  has  been  put  to  you  very  earnestly  that  the 
goods  having  been  sold  on  credit  deprives  the  vendor  of  this 
right.  Such  is  not  the  law,  and  the  bills  need  not  be  returned 
before  the  stoppage  is  carried  out  if  the  circumsUinces  i»f  the 
vendee  Imve  become  so  deianged  that  he  will  be  unable  to  pay 
the  bills  at  maturity.  If  it  were  not  so  the  vendor  would  have 
to  trust  to  a  broken  reed  And  further,  that  this  right  may 
not  be  embarrassed  by  any  doubts,  I  will  add  that  if  goods  be 
sold  on  credit  and  part  payment  made,  yet  the  consignor  will 
be  entitled  to  stop  them  if  the  consignee  be  shewn  to  be  insol- 
vent even  before  the  credit  has  expired.  With  this  exposition 
of  the  law,  for  which  we  are  responsible,  you  will  now  come 
to  the  important  consideration — the  insolvency  of  the  vendee. 
Mr.  Hogsett  is  correct  when  he  tells  you  that  the  stoppage  will 
be  only  effectual  in  case  of  the  bankruptcy  or  insolvency  of 
the  vendee;  but  he  is  wrong  when  he  goes  further  and  says 
that  a  declaration  of  insolvency  is  necessary.  Such  is  not  the 
law,  and  the  law  is  consistent  with  the  common  sense  of  the 
case ;  for  it  would  be  very  inconsistent  to  suppose  that  a  decla- 
mtion  of  insolvency,  which  it  might  take  months  to  carry  out,- 
and  which  the  vendors  would  have  had  as  yet  no  power  to- 
bring  about,  should  be  necessary  to  enable  them  to  avail  of 
the  right  of  stoppage  which  the  law  so  highly  favors;  and  if 
you  are  satisfied  that  when  the  goods  were  stopped  by  Brooks, 
Barnes  &  Co,  were  under  a  general  inability  to  pay  their  debts, 
evidenced  by  a  stoppage  of  payment,  that  is  such  evidence  of 
insolvency  as  satisfies  the  requirements  of  the  law.  The  re- 
fusal and  omission  to  pay  debts  have  been  held  for  the  last 
century,  under  numerous  authorities,  down  to  the  very  last 
year  to  be  sufficient  proof  to  justify  the  coui-se  pursued  by  the 
defendants.  It  was  the  duty  of  the  jury  to  receive  the  law  as 
laid  down  by  this  Court ;  but  tiieir  lordships  thought  it  desira- 
ble in  a  case  of  such  deep  interest  and  importance  to  read  from 
a  few  authorities  of  the  highest  order.    [Here  the  learned  judge- 
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-I'cad  the  dicta  of  Lord  Denmau  und  Baron  Parke  in  Biddlecombe 
vs.  Bond,  in  Oossage  vs.  Parker,  and  the  judgment  of  Dr.  Lush* 
ington,  delivered  in  February,  1863,  in  the  case  of  the  TigTe8s\ 
He  thought  that  after  these  authorities  the  judgment  of  the 
learned  counsel  for  the  plaintiffs  could  hardly  fail  to  be  con- 
vinced. 

Were  then  the  jury  satisfied  of  the  general  inability  on 
Barnes's  part  to  pay  their  debts?  That  was  to  be  gathered 
from  Barnes's  conduct  and  conversations  with  Mr  Ernest  Au- 
.gustus  Brooks,  and  from  the  vast  amount  of  evidence  on  the 
part  of  the  defendant  of  debts  due  and  refusals  to  pay  by 
Barnes. 

Here  His  Lordship  remarked  upon  the  conspicuous  perspi- 
cuity and  careful  precision  of  younj^  Mr  Ernest  Brooks  in 
giving  his  evidence,  which  Mr.  W.  M.  Barnes,  who  was  in 
court  and  heard  it  was  in  a  position  to  contradict,  if  any  part 
of  it  had  been  untrue.  He  was  surprised  then  at  the  observa- 
tion that  the  plaintiff's  had  no  opportunity  of  meeting  that 
part  of  the  case.  So  far  from  Mr.  Barnes  being  precluded,  it 
would  have  been  ono  of  the  most  natural  tilings  in  the  world, 
if  he  could  do  so,  for  him  to  have  said — '•  These  alleged  debts 
^ire  not  due,"  or,  "  I  have  property  sufficient  to  pay  all  I  owe" ; 
and  it  is  for  you,  gentlemen  of  the  jury,  to  draw  your  own  con- 
clusions from  this  pregnant  fact,  and  to  apply  it  as  you  would 
out  of  doors  in  regarding  a  transaction  of  your  own. 

Is  it  likely,  too,  that  a  solvent  man  would  have  declined 
Mr.  Brook's  ofTer  to  take  back  a  cargo  upon  which  (it  it  were 
so)  a  very  serious  loss  was  to  be  sustained  from  the  state  of 
•the  market  ?  Then  they  would  remember  the  observation  made 
by  Barnes  to  Mr.  Brooks,  that  to  assicjn  the  bills  of  lading  to 
him  would  be  fraudulent  by  our  law ;  and  there  was  much 
weight  due  to  the  observation  of  the  Attorney  General  upon 
that  point  when  he  said  that  that  remark  of  Barnes  could  have 
reference  only  to  an  existing  state  of  insolvency,  as  it  was 
only  in  such  a  case  that  an  assignment  of  property  could  lie 
fraudulent. 

These  facts,  combined  with  the  proved  mass  of  indebtedness, 
Attachment  of  property  and  execution  in  the  plaintiff's  house, 
mortgages  upon  their  real  estate,  and  assignments  of  their 
vessels,  were  all  matters  for  the  jury  to  draw  its  own  conclu- 
flions  from  as  honest  and  intelligent  men.  Here  His  Lordship 
read  Mr.  E.  A.  Brook's  evidence,  commenting  upon  it  through- 
out, and  then  generally  referred  to  the  other  testimony.    Other 
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parties  (creditoi-s)  liad,  it  appeared,  undertaken  to  bear  the 
costs  of  tliis  suit.  The  question  likely  to  arise  from  that  fact 
was :  Why  should  it  be  necessary  to  stimulate  the  Barnes'  to 
the  recovery  of  so  large  an  amount  of  property  if  they  were 
solvent  and  would  enjoy  it  themselves  ?  The  jury  would  draw 
a  fair  and  reasonable  deduction  from  this  circumstance.  Ttie 
only  substantial  question  for  them  was :  Were  they  satisfied  of 
the  inability  of  Barnes  to  pay  his  debts  ?  If  that  were  proved 
to  their  satisfaction  they  should  find  for  the  defendant ;  if  such 
were  not  the  case  it  would  be  their  duty  to  find  for  the  plaintiff*. 
The  jury  after  a  few  moments  returned  with  a  verdict  for 
the  defendant. 

Mr,  Whiteway  for  plaintiff. 

Mr.  Pinsent  for  defendant  (nominal). 

The  AttoTTuy  General,  Mr.  Carter  and  Mr.  Koitgh  for  Messrs. 
Brooks  &  Co. 


QUEEN  r.  THOMAS  N.  MOLLOY.* 
1864,  December.    Little,  J. ;  EgbinsoK:  J. 

Bond— Custom  House  Bond—Exeeulion  of— Practice  in—  Usage  of  trade  in— 
A  utkority  to  sign — Subsequent  iviijicaiion. 

Id  an  action  u})OD  a  Custom  Hoasc  boud  to  recover  from  tbe  maker  the  simr 
named  in  tlic  bond  (being  the  amount  of  duties  payable  by  the  party  for  whose 
accommodation  the  bond  was  made,  and  for  whom  the  maker  became  surety) 
the  name  and  seal  of  the  maker  appeared  on  the  bond,  binding  him  to  the 
Queen  for  the  amount  nought  to  be  recovered.  The  defence  set  up  wa.s  non 
est  factum^  and  a  special  plea  to  the  effect  that  the  maker  did  not  aeal  and 
deliver  the  bond,  that  after  signing  it  the  amount  of  the  Iwnd  and  several 
a<lditions  were  inserted  in  the  same,  and  these  alterations  were  matle  without 
his  assent  or  authority. 

lleld—X  bond  executed  in  blank  and  left  to  be  filled  in  by  another  who  has  no 
authority  under  seal  is  void  at  law ; 

Held— Thai  authority  under  seal  would  not  bo  necessary  to  fill  in  the  blanks  in 
a  bond  if  from  all  the  circumstances  a  general  authority  to  do  so  could  be 
gathered,  and  in  a  case  where  the  maker  of  the  bond  had  himself  scaled  the 
l)ond ; 

If  eld— U  a  party  sign  a  bond  to  which  no  seal  is  affixed,  and  the  blanks  in  the 
bond  be  afterwards  tilled  in  without  any  authority  from  the  maker,  the  latter 
is  not  liable. 


♦  Vide  Queen  v,  Molloy,  Post,  July,  1865.— {Editor]. 
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The  Attorney  General,  having  opened  the  case  to  the  jury, 
called  Henry  Barnes,  who  deposed  that  he  lived  with  his 
father,  one  of  the  tirm  of  J,  B.  Barnes  &  Co  ;  the  bond  pro- 
duced has  my  signature  at  foot  as  subscribing  witness ;  that 
bond  was  not  signed,  sealed  and  delivered  in  my  presence  ;  I 
put  my  name  to  it  because  I  was  told  to ;  I  saw  neither  of  the 
parties  sign  the  bond ;  the  signature  "  W.  M.  Barnes,"  at  the" 
foot,  is  my  uncle's — one  of  the  firm  ;  I  do  not  know  Thomas 
N.  Molloy  or  Alexander  MitcheU's  wiiting;  I  put  my  name 
after  it  was  signed — do  not  know  how  long  after. 

\V.  M.  Barnes  called :  who  says,  I  am  one  of  tlie  tirm  of 
J.  B.  Barnes  &  Co. — the  other  partners  are  Ebenezer  and  John 
B.  Barnes ;  my  name  is  at  the  foot  of  the  bond  in  question. 
Whose  are  the  other  names  objected  to  ?  The  form  in  tlie  Cus- 
toms' Management  Act  requires  a  subscribing  witness.  Objec- 
tion overruled  but  reserved. 

Witness  proceeds :  I  think  the  bond  was  signed  by  the  defen- 
dant and  Alexander  Mitchell  in  my  presence ;  the  bond  or  form 
was  not  so  filled  up  as  it  is  now ;  it  was  in  blank  at  the  time ; 
the  written  part  was  not  filled  in ;  Molloy  signed  it  when  the 
written  part  was  not  filled  in ;  seals  were  on  it  as  now ;  I  asked 
Molloy  to  sign  a  bond ;  I  think  I  said  I  was  going  to  take  some 
rum  out  of  bond;  I  don't  recollect  that  he  said  anything;  I 
asked  him  to  sign  it ;  he  did  not  ask  what  I  was  going  to  put 
in  the  bond ;  I  did  not  tell  him  what  quantity  I  was  going  to 
take  out ;  he  did  not  ask  that  I  recollect ;  I  did  not  tell  him 
what  amount  I  was  going  to  fill  in ;  I  think  it  was  after  night 
in  defendant's  office ;  I  don't  recollect  if  any  one  was  present ; 
I  had  no  further  assent  or  authority  for  filling  up  than  his 
simply  signing  his  name 

The  practice  now  at  the  Custom  House  is  and  has  been  for 
the  last  month  to  require  a  declaration  from  the  subscribing 
witness  that  he  was  present  at  the  execution,  and  that  the 
bonds  were  filled  in  when  executed. 

Question:  What  is  the  practice  or  custom  among  merchants 
as  to  the  signing  and  filling  up  of  these  bonds  ? 

Objected  to  by  defendant's  counsel. 

Attorney  General:  It  is  to  show  the  authority  the  trade 
gives  to  one  another  to  fill  up  these  instruments,  and  that 
Molloy  was  cognizant  of  it,  and  it  is  to  fix  him  with  the  know- 
ledge of  the  usage.  After  argument  the  question  is  allowed 
but  reserved. 
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Witness  continues :  It  is  the  practice  of  some  houses  to  have 
the  bonds  filled  in  after;  I  do  not  say  that  it  is  the  general 
practice ;  I  have  signed  them  so  myself,  and  have  known  others 
•do  80  for  me ;  Molloy  signed  one  or  two  so  for  me ;  at  the  time 
Molloy  signed  it  I  made  no  representations  further  than  I  have 
told  you  ;  Mitchell  signed  it  after  Molloy :  it  was  still  in  blank  ; 
it  was  afterwards  filled  up  by  me  for  the  quantity  I  desired  to 
take  up ;  I  got  the  rum  out  of  bond  upon  it ;  no  part  of  the 
jiioney  has  ever  been  paid ;  it  would  have  been  paid  if  the  Cus- 
toms' authorities  had  not  wrested  a  cargo  out  of  my  possession 
by  advice  of  tlie  Attorney  General. 

Cross-examined  by  Mr.  Hogsett :  Sometimes  bonds  m:iy  be 
filled  up,  sometimes  not ;  I  speak  of  my  own  practice  an<l  of 
parties  who  sometimes  brought  bonds  to  me. 

By  Judge  IJobinson  :  I  am  not  certain  whether  Molloy  lianded 
tlie  bond  to  me  or  whether  I  took  it  from  the  desk  ;  don't  know 
who  calculated  the  duties ;  I  can't  say  if  I  have  signed  bonds 
for  Molloy ;  if  I  went  to  a  brother  merchant  and  asked  "  Will 
you  sign  a  Custom  House  bond  for  me  "  ?  it  would  be  sufficiently 
-explanatory  of  what  I  meant. 

Mr.  John  Canning,  Assistant  Collector  of  Customs:  I  know 
the  parties:  I  have  seen  the  bond  before,  when  entries  were 
passed  at  the  Custom  House;  not  quite  sure  if  William  or 
Ebenezer  Barnes  luought  it ;  the  entries  were  passed  for  tiiking 
the  rum  out  of  bond ;  it  was  brought  to  me  as  it  is  now ;  I  am 
not  aware  of  any  peculiarity. 

By  Judge  Little :  I  should  not  have  taken  that  bond  if  I  had 
Ivuown  it  had  not  been  filled  up  before  it  was  executed ;  I  am 
not  aware  of  any  practice  of  the  trade  to  fill  up  bonds  in  blank ; 
not  aware  of  any  practice  of  the  kind  and  I  have  been  thirty 
years  connected  with  the  Customs;  the  practice  is  to  bring 
them  to  the  Custom  House  complete ;  it  is  the  first  occasion  I 
'have  heard  of  a  Customs'  bond  being  questioned. 

Mr.  Pinsent  moves  for  a  non-suit. 

Xo  proof  of  execution — none  of  sealing  and  delivery,  none 
^f  subsequent  assent,  nor  of  prior  authority. 

Point  reserved. 

Mr.  Pinsent  then  addressed  the  jury  for  the  defence,  and 
^fter  referring  to  the  Customs'  Management  Act,  which  he  con- 
tended pointed  clearly  to  the  official  authorities  themselves 
Joking  the  bonds,  commented  strongly  upon  the  irregularity 
.and  laxity  of  their  practice,  looking  at  the  unfortunate  results 
it  had  produced,  and  argued  that  they  had  made  Barnes  their 
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agent  to  obtain  a  security  which  the  authorities  took  when  they 
might  have  required  payment  of  the  duties.  The  learned  coun- 
sel reviewed  the  whole  evidence,  and  especially  pointed  to  Mr. 
Canning's  on  the  question  of  any  practice  of  trade  to  shew  the 
fallacy  of  that  position,  and  also  to  the  fact  of  a  new  rule  being 
established  at  the  Customs  to  shew  that  the  Crow*n  felt  the 
illegality  of  former  proceedings.  He  then  referred  to  the  proof 
of  execution,  requisite  in  the  cise  of  a  deed  or  bond,  all  which* 
had  been  negatived  by  the  evidence  for  the  Crown,  and  referred 
to  the  testimony  he  now  proposed  to  adduce.  The  letirnedi 
counsel  proceeded,  and  at  the  close  of  his  address  called  Thos. 
N.  Molloy,  examined  by  Mr.  Hogsett : 

T  am  the  defendant;  the  paper  was  entirely  in  blank  and  no 
seal  to  it  when  I  signed  it;  nothing  but  Barnes's  name  at  the 
foot ;  there  was  no  one  present;  I  gave  Barnes  no  authority  to 
fill  up  the  amount  contained  in  it,  nor  any  specific  sum  ;  when 
Barnes  came  in  to  me  he  laid  the  form  on  the  desk ;  I  asked 
him  what  it  was  for;  he  answered  it  was  for  four  or  five  pun- 
cheons of  rum;  the  duty  on  that  would  be  £50  or  £70;  I 
should  not  sign  a  bond  for  anyone  for  such  a  sum  as  £750. 

Cross-examined :  He  told  me  four  or  five  puncheons  of  rum ; 
this  was  before  I  signed  it ;  it  was  between  eleven  and  twelve 
o'clock  in  the  morning. 

I  have  occasionally  signed  Customs  bonds,  transportation 
and  warehouse  bonds ;  very  little  for  duties ;  this  was  the  last 
I  signed ;  I  think  I  have  signed  one  or  two  warehousing  bonds 
for  Barnes  before,  one  was  filled  up  and  the  other  not.  I  think 
Barnes  signed  a  bond  of  some  kind  for  me  once ;  my  young  man 
may  have  got  a  bond  signed  for  me.  Warehousing  bonds  are 
generally  tilled  up ;  I  have  generally  signed  them  when  filled. 
My  impression  was  that  the  present  bond  would  be  filled  with 
four  or  five  puncheons;  I  understood  that  before  a  party  would 
make  use  of  it  there  would  be  a  seal  put. 

Alexander  Mitchell  called. — I  signed  this  bond  in  the  month 
of  May ;  I  cannot  exactly  say,  but  I  do  not  think  there  were 
any  seals  to  it  then;  it  was  blank  when  I  signed;  MoUoy's 
name  was  to  it.  I  did  not  sign  in  the  presence  of  any  subscrib- 
ing witness. 

Question  by  Mr.  Hogsett. — What  representations  did  Barnes 
make  at  the  time  you  signed  ? 

Objected  to  by  Attorney  General;  objection  allowed  by  the 
Court. 


«8  QUEEN  V.  THOMAS  N.  MOLLOY. 

The  Attoniey  General  then  weut  to  the  jury,  contending  that 
it  was  an  iuimoral  defence  and  that  defendant  had  nmde  Barnes 
his  agent,  and  that  there  was  proof  of  his  assent  and  authority. 

Mr.  Justice  Little  summed  up.  His  Lordship  addressed  the 
jury  in  terms  following :  The  questions  you  have  to  determine 
under  this  action  are  of  a  very  important  character,  and  should 
be  disposed  of  by  a  strict  regard  to  the  evidence  and  the  law 
applicable  to  the  case,  irrespective  of  sympathy  for  the  defen- 
dant a  surety,  or  partiality  for  the  Crown  as  the  plaintiR,  and 
just  in  the  stime  impartial  spirit  as  any  other  suitors  coming 
before  this  Court  would  have  a  right  to  be  treated. 

I  dhall  read  the  pleadings  in  the  cause  so  as  to  direct  your 
attention  to  the  issue  you  have  to  try. 

IX  THE  SUPREME  COURT. 
St.  John's,  \ 
S.  S.  / 
On  the  twelfth  dnv  of  Nov.,  A.  D.  1864,  Our  Sovereign  Lady  Queen 
Victoria,  by  Hugh  W.  Hovles,  Her  Majesty's  Attorney  Oeneral,  complains 
of  Thomas  N.  MoUoy  for  that  the  defendant,  to  wit,  on  the  sixteentn  day 
of  May,  Anno  Domini  eiffhteen  hundred  and  sixty-four,  by  his  writinur 
obligatory  and  sealed  by  him  and  bearing  date  the  day  last  mentioned, 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the  plaintiff  in 
the  sum  of  two  thousand  two  hundred  and  *  twenty-seven  pounds  ten  shil- 
lings of  good  and  lawful  money  of  Qreat  Britain,  eaual  to  ten  thousand 
six  hundred  and  ninety-two  dollars,  to  be  paid  to  the  plaintiff,  her  heirs 
and  successors.  Yet  the  defendant,  although  often  requested,  has  not  paid 
the  said  sum  or  any  part  thereof,  but  refuses  so  to  do,  and  the  plaintiff 
claims  from  the  defendant  by  reason  of  the  premises  the  sum  of  three 
thousand  five  hundred  and  sixty-four  dollars,  equal  to  seven  hundred  and 
seventy-two  pounds  and  four  shillings  sterling. 

H.  W.  HoYLES,  H.  M.  Attorney  General. 
Newfoundland,    \ 
Saint  John's,  to  wit./ 

The  defendant,  by  Robert  J.  Pinsent,  his  attorney,  defends 
this  action  and  saith  for  his  first  plea  that, — 

1.  The  alleged  writing  obligatory  is  not  his  deed : 

2.  And  for  his  second  plea  the  defendant  sets  out  the  said 
alleged  writing  obligatory  in  terms  following : 

D. 

(Bwid  to  he  yiven  hj  the  Importer  for  DtUies  on  Goods  Imported.) 

Know  all  men  by  these  presents,  Wm.  M.  Barnes,  Thos.  N.  Molloy,  and 
Alex.  Mitchell,  all  of  St  John's,  merchants,  ai'e  held  and  firmly  bound 
unto  our  Sovereign  Lady  Victoria,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  in 
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iJie  sum  of  two  thoiuand  two  hundred  and  twenty-seven  pounds  ten  shil- 
linos  of  good  and  lawful  money  of  Qreat  Britain,  to  be  paid  to  our  said 
Lady  the  Queen,  her  heirs  and  successors.  To  which  payment  to  be  well 
.and  truly  to  be  made  we  bind  ourselves,  and  each  of  us  by  himself,  for 
and  in  the  whole,  our  heirs,  executors,  and  administrators,  and  every  of 
them,  firmly  by  the^  presents.  Sealed  with  our  seals.  Dated  this  16th 
day  of  May,  in  the  27th  year  of  the  reign  of  her  said  Majesty,  and  in  the 
year  of  our  Loi-d  one  thousand  eight  hundred  and  sixty-four. 

Whereas  tlie  above  bounden  Wm.  M.  Barnes  has  lately  imported  into 
port  of  St  John's  in  a  ship  or  vessel  calle<l  Charles,  whereof  John  Morri?- 
sey  is  master,  from  Cuba,  the  undermentioned  goods,  namely,  as  per  War- 
rant 660,  the  duties  in  respect  whereof  amounting  t^  seven  hundred  antl 
forty-two  i>ound8  ten  shillings  have  nut  been  paid,  and  the  payment  of 
which  duties  he  is  desirous  of  securing  pursuant  to  law. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  full  duties 
.aforesaid,  due  and  payable  on  the  importation  ot  such  goods,  be  paid  to 
the  Receiver  General  or  other  proper  officer  at  tlic  said  port  of  St.  John's 
within  four  months  ftoni  the  date  of  the  first  entry  thereof,  then  this  ob- 
ligation to  l>e  void,  otherwi!*e  to  be  and  remain  in  full  force  and  virtue. 

(Signed),  Wm.  M.  Barnes,  [s.  b.] 

"  Thos.  N.  Mollot,  [s.  8.] 

"  Alkx.  Mitchell,  [s.  s.] 
Signed,  scaled,  and  delivered,  ) 
in  the  presence  of              / 

Henry  Barnes. 

And  he  8aith  that  he  signed  his  name  to  the  paper  whereon  the  said 
.alleged  writing  obligatory  is  written  and  printed,  but  he  did  not  seal  or 
deliver  the  said  alleged  writing  obligatory,  and  at  the  time  he  so  signed 
the  same  it  was  a  paper  wholly  in  print  save  the  name  "  W.  M.  Barnes," 
in  writing  at  the  foot  thereof,  and  at  the  same  time  the  following  Avords 
amongbt  others,  viz:  "  Wm.  M.  Barnes,  Thomas  N.  Molloy  and  Alexander 
Mitchell,  all  of  St.  JohnV,  merchants,"  and  the  sum  mentioned  therein 
"  two  thousand  two  hundred  and  twentj^-seven  pounds  ten  shillings,"  and 
the  words  "as  per  Avarrant  660," and  the  words  "seven  hundred  and  forty- 
two  pounds  ten  shillings,"  were  not  written,  printed  or  contained  in  the 
said  writing  obligatory,  and  the  said  parts  were  afterwards  added  and  in- 
serted without  the  defendant's  assent  or  authority  after  he  had  so  signed 
his  name,  wherefore  the  defendant  saith  that  the  s-iid  writing  obligatory  is 
not  his  deed. 

R.  J.  PiNSENT,  Counsel  and  Attorney  for  Defendant. 

23rd  November,  1864. 

The  questions  you  have  to  determine  uader  this  issue  are, 
iSrst :  Was  the  instrument  sealed  when  signed  by  Molloy  ?  and 
;8econdly :  If  so,  was  it  given  with  defendant's  assent  or  autho- 
rity for  the  sum  of  £742  lOs.  stg.,  claimed  by  the  plaintiff  in 
this  action,  or  for  an  unlimited  sum  ? 

The  evidence  of  assent  or  authority  is  that  given  by  Mr. 
William  Barnes,  that  the  bond  was  signed  and  sealed  in  blank 
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by  MoIIoy  without  any  sum  being  stated  or  inserted  at  the  time  \. 
that  Molloy  had  signed  one  or  two  other  bonds  in  blank  for  him 
before,  that  he  filled  up  the  amount,  names  and  other  matters 
written  in  this  bond  afterwards,  and  that  such  was  the  practice 
in  several  leading  houses,  though  he  would  not  say  the  general 
practice  of  the  trade  with  reference  to  bonds  of  Customs'  duties. 

On  the  other  hand,  the  defendant,  in  support  of  his  second 
plea  that  the  amount  and  other  written  matters  in  the  bond 
were  inserted  without  his  assent  or  authority,  has  testified  that 
it  was  not  sealed  when  he  signed  it ;  that  when  signed  by  him 
it  was  a  mere  printed  blank  form  of  a  bond  with  Barnes's  name 
at  the  foot  of  it,  and  at  the  time  of  signing  it  Barnes  told  him 
he  required  his  signature  to  it  to  get  four  or  five  puncheons  of 
rum  out  of  the  bond  stores,  and  it  was  under  that  impression 
he  aff.xed  his  name  to  it. 

Now,  according  to  the  evidence  of  the  witness,  whose  name 
is  put  to  the  bond  as  a  witness,  it  is  clear  that  he  was  not  pre- 
sent at  its  execution  by  the  defendant,  but  simply  put  his  name 
to  it  at  the  request  of  the  employer  (Mr.  Barnes)  in  the  absence 
of  defendant.  It  was  therefore,  a  bond,  so  far  as  defendant 
was  concerned,  without  a  witness,  and  the  whole  circumstances 
under  which  it  was  signed  ciune  out  in  evidence.  The  general 
principles  of  law  are  that  it  is  not  necessary  for  the  attesting 
witness  to  be  able  to  say  whether  certain  blanks  in  a  deed  were 
filled  up  at  the  time  of  execution,  for  this  will  be  presumed^ 
and  the  witness  generally  sees  nothing  but  the  delivery,  which 
the  witness  did  not  see  in  this  case.  And  where  a  party  exe- 
cutes a  deed  with  a  blank  in  it,  which  is  afterwards  filled  up 
with  his  assent  in  his  presence,  and  he  subsequently  recognizes 
the  deed  as  valid,  the  filling  up  of  the  blank  will  not  avoid  it, 
for  until  the  blank  is  supplied  it  is  incomplete  and  in  fier — 
5  BiTig,  368,  But  generally  a  deed  executed  in  blank  and  left 
to  be  filled  by  another,  who  has  no  authority  under  seal  is  void 
at  common  law. — 6  M,  and  TV.  200,  It  is  not  contended  that 
Barnes  had  any  authority  under  seal  to  fill  up  the  bond  after 
defendant  signed  it,  but  that  an  authority  was  conveyed  to 
him  by  the  defendant  under  the  circumstances  already  stated, 
though  nothing  was  expressly  said  as  to  the  amount  for  which 
it  was  to  be  given.  Under  the  first  plea  defendant  denies  that 
this  bond  is  his  deed  in  point  of  law,  and  he  relies  upon  the 
evidence  given  for  the  plaintiff,  as  well  as  for  himself,  to  sup- 
port that  plea ;  but  the  really  important  point  of  the  case  is 
raised  by  his  second  plea  as  to  the  authority  alleged  to  have 
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l)een  given  by  him  to  Barnes  as  implied  from  all  the  circum- 
stances. Mr.  Canning,  the  Deputy  Collector  of  Customs,  has 
sworn  that  he  took  the  bond  from  the  importers  (J.  B.  Barnes 
&  Co.)  of  the  goods  taken  by  them  out  of  bond  for  the  duties 
payable  by  law  thereon,  believing  it  to  have  been  a  bona  Jide 
bond,  regularly  executed  by  the  parties  whose  names  were 
written  to  it,  and  if  he  had  known  that  it  had  been  signed  by 
them  before  the  bond  was  filled  up  he  should  not  have  taken 
it,  and  that  he  was  not  aware  of  any  such  practice  as  that  of 
sureties  signing  Customs'  bonds  in  blank  though  thirty  years 
•connected  with  the  Customs.  I  shall  read  for  you  an  illustra- 
tion of  the  application  of  the  general  principles  of  law  in  such 
a  case  as  the  present,  in  some  respects,  as  propounded  by  one 
of  the  most  reliable  of  English  judges. 

[Here  His  Lordship  read  the  opinion  of  Baron  Parke,  as  con- 
tained in  the  case  of  6  M.  &  W,] 

While  we  have  reserved  to  the  defendant  the  objections 
which  he  has  urged  in  point  of  law  against  the  maintenance  of 
this  action,  it  is  our  duty  to  tell  you  that  there  are  exceptions 
to  all  general  rules  of  law.  and  that  if  this  case  come  within 
any  of  the  exceptions  as  laid  down  by  the  Court  it  will  be 
your  duty  to  find  a  verdict  for  the  plaintiff,  if  you  should  be 
satisfied  that  the  evidence  will  warrant  such  a  finding.  Now, 
although  Barnes  had  no  authority  under  seal  from  defendant — 
and  I  state  this  view,  subject  to  the  exception  already  taken 
for  defendant, — if  you  believe  that  Barnes  had  authority  from 
defendant  under  the  circumstances  given  in  evidence  to  fill  up 
the  bond  for  £742  10s.  stg.,  or  for  any  unlimited  sum,  and  that 
defendant  sealed  the  document,  you  will  find  a  verdict  for  the 
plaintiff^  for  the  amount  claimed.  If,  on  the  other  hand,  you 
believe  that  no  such  authority  was  given  by  the  defendant  to 
Barnes,  you  will  in  that  case  find  a  verdict  for  the  defendant. 
The  effect  of  the  evidence  is  altogether  for  you,  and  it  is  for 
you  to  say  whether  you  believe  the  statement  made  by  Barnes 
or  not,  or  whether  you  consider  his  evidence  so  shaken  by  the 
evidence  of  Molloy  as  not  to  justify  you  in  relying  on  it. 
Fraud  has  not  been  pleaded,  but  even  if  it  had  been,  where  a 
surety  being  such  in  his  bond  pleads  that  it  was  procured  by 
the  fraud  and  collusion  of  the  plaintiff*  and  the  principal,  it  is 
not  enough  to  shew  fraud  by  the  principal  unless  the  plaintiff 
was  a  party  to  it. — 4  ^-  <^  G^->  44-  You  will  bear  in  mind  that 
the  plaintiff  in  this  case  relies  upon  the  position  that  Barnes, 
in  filling  up  the  blanks  in  the  bond  after  the  defendant  had 
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signed  it,  and  In  bis  absence,  was,  in  doing  so,  acting  as  bis- 
agent,  constituted  by  implication  from  tbe  circumstances  of 
the  transaction.  Tbere  is  no  evidence  of  any  subsequent  re- 
cognition by  defendant  of  tbe  bond  as  valid  after  tbe  blanks- 
hfl^  been  filled  up.  But  you  will  weigh  the  whole  of  the  evi- 
dence with  care  and  deliberation  in  arriving  at  a  conclusion, 
and  if  you  should  be  of  opinion  that  the  plaintiff  has  estab- 
lished a  right  to  recover  upon  the  evidence,  you  will  tind  a 
verdict  for  the  amount  sought  to  be  recovered,  subject  to  the 
opinion  of  the  Court  on  the  questions  of  law  raised,  which  will 
be  hereafter  determined ;  if  you  are  not  satisfied  that  the  plain- 
tiff has  made  out  a  case,  iu  other  words,  if  you  should  be  of 
opinion  under  the  evidence  that  there  was  no  seal  to  the  bond 
when  defendant  signed  it,  and  that  it  was  filled  up  by  Barnes 
without  defendant's  assent  or  authority,  you  will  find  a  verdict 
for  the  defendant. 

The  jury  retired,  and,  after  a  short  deliberation,  returned  a 
verdict  for  defendant. 

The  Attorney  General  for  the  Crown. 

Mr,  Pinsent  and  Mr.  Hogsett  for  the  defendant 


BYRNE  V.  POWER. 
1864.  December,    Bbady,  C.  J. ;  Robinson,  J. ;  Little,  J. 

Practice—Trespasi — Oeneral  issue,  plea  of  what  evidence  may  be  given  under^ 
Question  o/title,  how  pleaded— Amendment  of  pleadingsS7  Vic,  Cap,  10, 

In  an  action  for  trespass  when  the  only  plea  on  record  was  the  general  issne— 
not  gnilty,  the  defence  was  not  allowed  to  give  evidence  as  to  ownership,  but 
the  Court  permitted  a  plea  alleging  title  to  be  added  to  the  record. 

This  was  an  action  taken  to  recover  damages  for  the  destruc- 
tion of  a  house  situate  on  the  White  hills.  Mr.  Emerson  opened 
the  case  to  the  jury  and  called  Mary  McDonald,  who  was  ex- 
amined by  Mr.  O'Mara.  Upon  her  cross-examination  Mr.  Hog- 
sett attempted  to  elicit  testimony  as  to  the  ownership  of  the 
property  upop  which  the  trespass  was  committed. 

Mr.  Emerson  objected,  and  contended  that  as  the  defendant's 
counsel  had  merely  pleaded  the  general  issue  ''not  guilty,"  the 
only  question  for  the  jury  was,  whether  the  defendants  bad  com- 
mitted the  trespass  as  alleged  in  the  declaration  or  not  ?     That 
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ander  the  new  Act  27  Vic,  cap.  10,  the  general  issue  merely 
operated  as  a  denial  of  the  commission  of  the  trespass,  and  not 
of  the  plaintiff's  possession  or  right  of  possession. 

Mr.  nogsett  then  asked  to  be  permitted  to  amend  the  record 
and  file  a  new  plea. 

Mr.  Emerson  objected,  and  contended  that  the  section  rcla* 
tive  to  amendment  did  not  apply  to  the  present  cose.  That  a 
party  was  only  entitled  to  amend  an  error  or  defect  on  the  face 
of  the  record,  and  in  no  way  gave  either  a  plaintiff  a  right  to 
set  up  a  new  cause  of  action  or  a  defendant  a  new  matter  of 
defence. 

The  Court  held  that  the  defendant  had  a  right  to  file  a  new 
plea,  but  reserved  the  point.  Mr.  Hogsett  then  filed  a  new  plea 
alleging  the  title  of  the  property  to  be  with  the  defendants,  to 
which  Mr.  Emerson  took  issue  and  demurred. 

The  ca5ie  was  then  proceeded  with.  Mr.  Hogsett  addressed 
the  jury  on  the  defence,  and  called  several  witnesses  to  prove 
that  this  house  was  the  property  of  a  Mrs.  Cleary,  who  died 
latt  winter,  and  with  whom  the  plaintiff  had  lived.  That  the 
roof  had  been  blown  off,  and  that  it  being  uninhabitable  the 
defendant  (Patrick  Power)  had  purchased  it  from  John  Cleary, 
a  boy  of  sixteen  years  of  age,  for  three  dollars 

Mr.  Emerson  then  addressed  the  jury,  and  having  reviewed 
the  evidence  at  considemble  length,  contended  that  the  plaintiiT 
was  entitled  to  a  verdict  as  no  substantial  matter  of  defence 
had  been  proved.  That  young  Cleary  had  no  right  to  sell  this 
property,  not  having  obtained  any  administration  to  his  mother's 
estate.  That  even  if  he  had  been  clothed  with  a  legal  title  to 
the  property  it  would  not  alter  the  case,  and  the  plaintiff  would 
be  entitled  to  recover. 

Hon.  Mr.  Justice  Bobinson  summed  up  to  the  jury,  directing 
them  to  consider  the  plaintiff  in  the  character  of  a  lodger,  and 
to  find  only  nominal  damages,  if  they  found  any  at  all. 

The  jury  after  a  considerable  absence  from  Court,  found  a 
verdict  for  the  plaintiff — damages  five  shillings. 

Mr.  P,  Emerson  and  Mr.  OMara  for  plaintifT. 
Mr,  Hogsett  for  defendants. 
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1865,  July,    Hon.  Mr.  Justice  Little. 

Inturance  marine— Mutual  Insurance  Association — Action  for  contribution— Con^ 
struciion  of  rules — Damage  to  ship — Stranding,  m£aning  of  vxyrd  in  policy, 

A  ship  fitted  out  for  the  prosecution  of  the  seal-ftshery  in  Newfoundland,  and 
whilst  on  her  way  to  the  ice-fields,  struck  either  on  a  rock  or  on  a  projecting 
spur  from  an  icebeigj  (which  itself  was  aground  on  some  rocks  and  shoals  out 
in  the  sea),  during  the  continuance  of  a  very  thick  snow  storm,  and  there  re- 
mained between  one-quarter  and  half  an  hour  Whilst  so  lying  she  came  in 
contact  with  the  iceberg,  and  was  thereby  greatly  injured.  She  was,  however, 
afterwards  brought  sifely  into  port. 

Held—Th.dX  this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy 
and  rules  of  the  Club. 

This  action  has  been  brought  to  recover  the  amount  of  the 
•defendant's  contribution,  as  a  member  of  "  The  Mutual  Insur- 
ance Society  of  Brigus,"  for  a  partial  loss  sustained  by  plaintiff 
AS  owner  of  the  brig  Anzico,  insured  by  that  club  for  £1,200, 
and  valued  at  £1,700,  under  the  rules  of  the  club,  which  pre- 
scribed in  No  3  that  "  each  member  shall  bear  reciprocally  the 
proportions  of  any  loUil  loss  that  may  happen  either  at  sea  or 
in  port  arising  from  the  winds,  seas,  rocks,  shoals,  ice,  and  all 
other  dangers  and  accidents  of  navigation,  &c,  and  also  of  such 
partial  average  loss  as  shall  (with  the  necessary  incidental 
charges)  amount  to  at  least  15  per  cent,  on  the  committee's 
valuation  to  the  amount  of  £500 ;  under  that  amount  25  per 
cent.,  if  the  vessel  be  stranded  at  the  time  of  sustiiining  such 
partial  loss,  but  not  otherwise."  The  Anzico  had  been  insured 
by  that  society  for  six  years,  the  certificate  extending  from  the 
25th  Feb.  to  the  15th  Dec,  yearly,  including  the  year  1864. 
On  the  29th  Feb.  in  that  year  she  left  Heart's  Content  in 
Trinity  Bay,  under  the  command  of  the  plaintiff,  bound  to  the 
seal-fishery,  in  good  order  and  well  found  in  all  respects  for  the 
prosecution  of  the  voyage.  She  ran  down  the  bay,  the  weather 
became  stormy  and  she  tried  to  make  Catalina,  but  was  pre- 
vented by  ice.  She  was  then  hauled  off,  her  top-gallant  sails 
were  taken  in,  her  foresail  reefed,  and  her  course  shaped  N.N.E. 
on  her  voyage.  About  two  o'clock  on  the  following  morning 
the  vessel  struck  on  the  forefoot,  There  was  a  very  thick  snow 
storm,  it  was  blowing  very  hard,  and  there  was  a  good  tumble 
of  a  sea  at  tlie  time.  She  struck  amidships  and  remained 
there  between  one-quarter  and  half  an  hour,  and  came  in  con- 
tact with  an  iceberg.  The  bowsprit,  foremast,  mainmast  to  the 
masthead,  and  the  yards,  all  came  down  to  the  board.     After 
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they  had  come  down  she  bounced  from  that  ai;d  struck  under 
the  cabin  floor,  and  then  got  off.  The  berg  was  aground  on 
the  Harry  rocks  lying  off  the  Bona  vista  shore,  where  the  water 
is  shoal,  there  being  only  about  nine  or  ten  feet  on  the  Harries. 
.She  rested  either  on  the  rocks  or  on  a  spur  from  the  ice  island, 
which  must  have  been  aground.  While  lying  around  she  came 
in  contact  with  the  island,  and  that  was  the  cause  of  the  dam- 
age. The  vessel  was  then  with  difficulty  kept  free,  as  she  began 
to  leak  badly ;  jury-masts  were  rigged,  and  by  great  and  com- 
mendable exertions  on  the  part  of  the  master  and  crew,  she 
was  brought  into  Catalina,  from  which  place  she  was  towed  to 
St.  John's  by  a  steamtug,  when  she  was  repaired  and  proceeded 
on  her  voyage.  The  gross  expense  incurred  to  repair  the  dam- 
.ages  was  £661  Ss.  4d.,  from  which  one-third  was  deducted  on 
the  new  for  the  old  materials,  reducing  the  amount  to  £461 
lis.  lOd.,  but  the  plaintiff  being  his  own  underwriter  for  £500, 
as  the  club  only  insure  £1,200  on  any  vessel,  and  she  was 
valued  at  £1,700,  five^seventeenths  would  have  to  be  also  de- 
-ducted,  and  the  actual  amount  the  club  were  called  on  to  pay 
is  £325  16s.  7d.  The  facts  above  related  are  taken  from  the 
plaintiff's  evidence. 

The  cause  was  tried  by  special  jury  in  the  last  term  of  this 
-court,  and  the  claim  was  resisted  on  the  grouud  that  the  club 
were  not  liable  for  any  partial  loss  unless  it  arose  from  strand- 
ing, and  that  the  facts  in  this  case  did  not  show  that  in  law 
there  was  a  stmnding  of  the  brig.  The  question  of  liability 
apart  from  stranding  was  reserved  for  the  opinion  of  the  Court, 
and  the  jury  were  directed  to  say  whether,  according  to  the 
evidence,  the  damage  arose  in  consequence  of  the  brig  having 
been  stranded,  that  is,  being  fixed  either  upon  a  rock,  shoal  or 
part  of  an  iceberg  then  aground,  so  that  her  onward  progress 
was  stopped  from  fifteen  to  thirty  minutes.  If  she  was  so 
stmnded  they  would  find  for  the  plaintiff;  if  not,  they  would 
give  a  verdict  to  the  defendant.  They  found  a  verdict  for  the 
plaintiff  for  S21.65,  being  the  defendant's  contributed  share, 
and,  in  reply  to  a  question  from  the  Court,  they  stated  that  in 
their  opinion  the  stranding  took  place  on  part  of  an  iceberg 
aground.  Upon  the  argument  of  the  rule  nisi  for  a  new  trial, 
on  the  grounds  of  misdirection  and  a  mistake  of  a  witness  for 
the  defendant  in  giving  his  evidence,  it  was  contended  by  the 
•defendant's  counsel  that  the  verdict  was  wrong,  as  in  law  a 
vessel  could  not  be  said  to  have  been  stranded  on  an  iceberg, 
though  it  may  have  been  aground — that  no  authority  of  any 
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decided  analagoos  case  coald  be  found  in  the  books,  and  that- 
the  meeting  with  an  iceberg  was  a  necessary  incident  in  the- 
seal-fishery;  that  the  verdict  could  not  consequently  be  sus- 
tained on  that  ground,  nor  on  the  ground  of  a  partial  loss,  as 
the  club  were  only  liable  for  such  a  loss  if  Uie  vessel  was 
stranded  according  to  their  view  of  the  rules.  Now,  the  first 
question  we  have  to  determine  is  whether  the  evidence  sus- 
tains the  verdict  according  to  the  authorities  on  the  point  of 
stranding.  The  plaintiff  swore  that  the  brig  grounded  either 
on  the  Old  Harry  rock  or  on  a  projecting  part  of  an  iceberg, 
which  was  at  the  time  aground  on  that  rock  or  ledge  of  rocks ; 
that  she  remained  there  from  fifteen  minutes  to  half  an  hour 
without  making  any  onward  progress ;  that  on  returning  from 
bis  voyage  on  the  9th  May  following  he  saw  the  same  iceberg 
on  which  or  in  contact  with  which  the  brig  grounded,  and  it 
was  then  in  the  same  place  as  be  saw  it  on  the  Ist  of  March. 
I  should  have  observed  that,  according  to  one  of  defendant's 
witnesses,  the  night  of  the  29th  February  was  "  a  tremendous 
night  of  weather — very  dirty,  and  he  could  not  see  the  length 
of  the  jibboom  ahead."  The  plaintifif,  therefore,  did  not  see 
the  iceberg  when  his  vessel  was  in  her  perilous  position  at  two 
o'clock  on  the  following  morning,  so  as  to  be  able  to  identify  it 
distinctly  again ;  but  be  swore  that  when  the  day  cleared  he 
saw  it,  and,  according  to  the  course  and  distance  he  had  steered, 
he  had  no  doubt  that  it  was  on  that  berg  or  one  of  the  Harry 
rocks  in  the  neighbourhood  of  it  that  his  vessel  grounded.  The 
defendant's  evidence  went  to  show  that  the  two  icebergs  seen 
by  plaintifi'  and  his  witnesses  were  not  so  near  the  Harries  as 
they  had  stated,  and  that  if  plaintiff's  vessel  came  in  contact 
witii  them  she  must  have  been  out  of  her  proper  coui-se.  Upou 
the  whole  case  there  was  evidence  to  warrant  a  verdict  for 
stranding  either  upon  the  Harries  or  upon  a  ledge  of  a  grounded 
iceberg.  But,  if  on  the  latter,  can  it  be  upheld  ?  What  is  the 
meaning  of  "  stranding  "  ?  Bennecke,  in  page  469,  says  that  in 
order  to  constitute  a  stranding  it  is  not  necessary  that  the  ship 
should  be  driven  on  shore  or  upon  a  strand.  It  is  sufficient  that 
she  be  forced  by  some  accident  within  the  policy  upon  a  fixed 
body  in  the  sea  or  river,  and  remain  stationary  there  for  some 
space  of  time.  In  Mcbougle  vs.  Hoy.  Ex,  Ass.,  4  -V.  Jk  S.,  403, 
Lord  Ellenborough  says,  if  by  the  force  of  the  elements  she  is 
run  aground  and  becomes  stationary,  it  is  immaterial  whether 
this  be  on  piles,  or  a  muddy  bank  of  a  river,  or  on  rocks  on  the 
'  shore ;  but  a  mere  striking  will  not  do  wheresoever  that 
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may  happen.  Hopkins,  on  average,  p.  136,  says :  "  The  course 
of  the  ship  must  be  stopped  a  definite  portion  of  time.  But  it 
is  not  of  consequence  that  it  be  a  long  time,  so  that  it  be  de- 
finite— absolutely  a  stoppage  pro  tempore,  A  quarter  of  an 
hour  is  sufficient,  nay,  a  minute  will  suffice,  if  it  ain  be  shewn 
that  the  progress  of  the  ship  was  stayed  by  some  obstacle  on 
which  she  rested.  Neither  is  it  of  consequence  on  what  parti- 
cular substance  she  rests.  It  may  be  rocks,  or  stones,  or  sands, 
the  shore  of  the  sea  or  the  bank  of  the  river,  it  may  be  mud 
or  a  sunken  wreck  (if  it  be  stationary — fixed  to  the  ground), 
or  a  pile  or  the  brick  arch  of  a  sewer  projecting  into  the  river." 
Again,  in  2  Arnold  on  Insurance,  p.  860,  it  is  laid  down  thus : 
— *'  If,"  as  Lord  Ellenborough  says,  "  it  be  mere  touch  and  go  " 
with  the  ship — if,  that  is,  she  merely  touches  on  ths  projecting 
object  (whether  rock,  bank,  reef,  or  of  whatever  other  nature) 
without  remaining  fixed  upon  it  for  some  space  of  time — that 
will  not  constitute  a  stranding ;  if,  on  the  other  hand.,  she  set- 
tles down  on  it  in  a  quiescent  state — it  will. — Dohson  vs.  Bolton, 
Park  on  Ins.,  239;  Marshall  on  Ins.,  S31.  Thus,  in  Dobson'a 
case,  where  a  ship  ran  aground  on  some  piles  placed  in  a  river 
bed  about  nine  yards  from  the  shore  in  order  to  keep  up  the 
banks,  and  tliere  rested  till  they  were  cut  away — this  was  held 
to  be  a  stranding.  So,  in  Baker  vs.  Towi-y,  J  Stark,  iS6,  where 
a  ship  was  driven  by  u  current  on  in  rock  and  remained  fixed 
there  from  fifteen  to  twenty  minutes,  it  was  held  a  stranding. 
It  appears  to  us  that  an  iceberg  so  sunk  in  the  bed  of  the  sea 
coast  that  it  remains  stationary  for  over  two  months  may,  with 
propriety,  be  comprised  under  the  general  terms  *'  obstructing 
object"  used  by  Arnold,  or  "a  fixed  body  in  the  sea"  used  by 
Bennecke ;  and  one  can  perceive  no  sound  distinction  in  prin- 
ciple between  grounding  on  such  a  body  so  resting  in  the  bed 
of  the  sea  and  grounding  on  piles  or  on  u  sunken  wreck.  If 
for  months  this  berg  were  as  stationary  as  the  Old  Harry  rock 
itself,  it  would  seem  strange  that  a  vessel  grounding  on  it,  and 
thereby  becoming  a  wreck,  would  not  be  entitled  to  indemnity, 
while  another  vessel  stranded  on  the  Old  Harry  rock  in  the 
vicinity  would  be  entitled  to  claim  for  the  damages  done  to  her. 
But,  it  has  been  said,  as  this  vessel  was  on  a  sealing  voyage 
she  necessarily  fell  in  with  the  ice,  and  perhaps  grounded  and 
got  damaged  on  the  berg,  which  being  in  the  usual  course  of 
her  voyage,  as  defendant  contends,  could  not  be  the  foundation 
of  a  claim  by  an  ice  hunter.  Now,  Judge  Littledale  says : — 
"  But  when  the  vessel  is  on  the  ground,  or  stranded  in  such  a 
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situation  as  she  ought  not  to  be  in  while  prosecuting  the  voy- 
age on  which  she  is  bound,  that  is  stranding  within  the  mean- 
ing of  the  policy."  But  where  the  taking  of  the  ground  is  in 
the  ordinary  course  of  navigation,  and  no  more  than  is  usual 
with  vessels  on  the  same  voyage,  it  is  not  a  stranding,  though 
the  vessel  or  goods  are  injured  by  it. — 1  B.  &  £,,  388.  In 
Bislwp  V,  Fentland,  7  B.  &  C,  5^4>  Mr.  Justice  Bayley  says : — 
''  A  stranding  may  be  said  to  take  place  where  a  ship  takes  the 
ground,  not  in  the  ordinary  course  of  navigation,  but  by  reason 
of  some  unforseen  accident."  Now,  upon  the  trial  there  was 
no  evidence  to  show  that  it  was  usual  for  vessels  engaged  in 
seal-fishery  to  rest  upon  icebergs  either  sunk  or  afloat ;  they 
necessarily  run  into  the  ice  and  work  their  way  through  it  as 
they  best  can,  and  icebergs  are  doubtless  frequently  met,  and 
sealing  vessels  are  often  moored  to  them,  but  that  is  quite 
different  from  grounding  on  one  in  the  open  sea,  for  this  is  not 
"  incident  to  the  ordinary  course  of  the  navigation  in  which 
ithe  ship  is  engaged,"  as  Chief  Justice  Tindal  expresses  it, — 
^  Bing.,  864-  Besides,  we  know  that  a  higher  rate  of  premium 
is  always  charged  on  vessels  at  the  seal-fishery  than  on  any 
^ther  voyages,  because  of  the  increased  risk  consequent  upon 
their  encountering  the  ice  and  its  perils.  By  their  insurance 
the  underwriters  undertake  to  indemnify  the  assured  against 
not  only  the  perils  encountered  on  other  voyages,  but  also 
against  the  extraordinary  perils  peculiar  to  that  enterprise. 
And  it  cannot  reasonably  be  said  to  have  been  in  the  contem- 
plation of  the  parties  to  this  insurance  that  for  vessels  sustain- 
ing a  loss  such  as  the  present,  under  such  circumstances,  the 
assured  were  to  receive  no  indemnity. 

As  to  the  right  of  plaintiff  to  recover  on  the  ground  of  a 
partial  loss,  apart  from  the  point  of  stranding,  though  he  is 
entitled  to  our  opinion  on  it  under  the  r^de  nisi,  yet  the  neces- 
sity for  it  does  not  arise  from  the  view  we  take  of  the  principal 
.question.  I  may,  however,  observe  that  the  rules  are  ambigu- 
.ous  on  the  point,  and  though  some  doubt  has  been  entertained 
by  us,  I  should  feel  that  the  Court  would  be  bound  under  the 
authorities  to  give  the  assured  the  benefit  of  that  doubt.  Kule 
3  states  that  each  member  shall  bear  his  share  of  any  total 
loss,  and  also  "  of  such  partial  average  loss  as  shall  (with  the 
necessary  incidentixl  charges)  amount  to  fifteen  per  cent,  on  the 
<5Dmmittee's  valuation  to  the  amount  of  £500, — under  that 
amount  twenty-five  per  cent.,  if  the  vessel  be  stranded  at  the 
.time  of  such  partial  loss,  but  not  otherwise."     The  meaning  of 
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the  terms  particular  or  '*  partial  average"  loss  used  in  this  rule 
is  defined  in  BennecJce  4^4  to  denote  "every  kind  of  expense  or 
damage  short  of  a  total  loss.  As  between  the  assured  and  the 
underwriter  it  means  losses  of  this  description  far  as  the  un- 
derwriter is  liable  "  In  2  Arnold  on  Insurance,  965,  it  is  said  : 
"  In  practice  the  term  *  average  losses/  without  any  addition,  is 
frequently  employed  to  designate  all  losses  which  in  respect  to 
their  extent  are  less  than  total,  and  in  respect  to  their  cause 
and  mode  of  compensation  are  distinct  from  general  average ; 
it  is  in  this  sense  that  the  word  average  is  used  in  the  common 
memorandum  "  Eule  6  states  that  "  in  the  event  of  a  total  or 
aveiage  loss  by  stranding  or  otherwise"  what  shall  be  done 
with  the  ship.  Now,  construing  rule  \\  with  this  rule,  in  which 
the  same  terms  "average  loss"  are  used,  and  seeing  under  rule 
6  that  it  may  occur  "otherwise"  than  by  stranding,  this  would 
seem  to  let  in  a  partial  loss  arising  from  any  of  the  perils  in- 
sured against.  Besides,  rule  8  states  that  the  certificate  granted 
to  the  assured  shall  be  security  to  the  owners,  and  valid  as  a 
policy  issued  at  Lloyds.  Eule  10  specifies  that  in  the  case  a 
vessel  sustains  damage  at  any  time,  she  shall  be  specially  sur- 
veyed. Eule  4  states  that  if  a  vessel  in  imminent  danger  of 
perishing  be  deserted,  but  regained  by  salvors,  and  not  damaged 
to  the  extent  of  fifty  per  cent,  on  her  original  valuation,  the 
owner  shall  take  her  again  and  the  society  shall  pay  the  salvor's 
claims.  But  any  vessel  requiring  at  any  season  of  the  year 
fifty  per  cent,  on  her  valuation  to  complete  her  repairs  may  be 
abandoned.  In  the  face  of  all  these  references  to  partial  losses 
it  would  appear  to  me  that  it  cannot  be  fairly  contended  they 
are  restricted  to  such  as  arise  from  stranding.  At  all  events, 
if  I  entertiiined  a  doubt  upon  the  subject,  I  should  not  be  con- 
struing the  certificate  as  valid  as  any  policy  issued  at  Lloyds, 
under  which  such  partial  losses  as  the  present  would  be  covered 
if  the  plaintiff  did  not  get  the  benefit  of  it,  and  I  think  the 
underwriters  should  have  guarded  themselves  from  such  claims, 
in  express  terms,  if  they  so  intended. 

As  to  the  mistake  of  the  defendant's  witnesses,  we  see  no 
sufficient  ground  in  that  to  disturb  the  verdict,  as  the  plaintiff's 
evidence  was  quite  strong  and  precise  enough  to  support  it 
without  that  evidence.  We  are  not  aware  of  any  precedent  to 
warrant  such  a  course,  and  we  think  in  this  case  it  would  be 
forming  a  bad  one  to  do  so  under  the  circumstances.  Upon 
the  whole  case  we  are  of  opinion  that  there  has  been  no  ade- 
quate reason  shown  to  our  satisfaction  why  the  verdict  should 
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be  disturbed.  The  claim,  in  point  of  honesty  and  good  faith,  so 
far  as  the  plaintiff  has  been  concerned,  has  not  been  impeached 
by  the  defendant.  He  rested  his  defence  on  the  law.  We  think 
it  is  against  him     The  rule  must,  therefore,  be  discharged. 


In  the  Insolvency  of  GEORGE  LANGMEADE. 
1865,  Jult/,    Hon.  H.  H.  Hoyles,  C.  J. 

Insolvency — 25  I'ic.,  Cap,  7 ,  See,  tt — SemanVa  toages,  arrears  o/y  how  far 
pr^eren  tial  ^Currency  of  year, 

Ou  the  insolvf^ncy  of  the  master  iu  the  month  of  February,  a  servant  claimed  to 
be  paiil  in  fuU  a  balance  due  him  as  wages  for  the  year  terminating  in  the 
September  preceding  the  intolyency.  The  master  to  whom  the  matter  was 
referred  held  thu  servant  entitled  only  to  wages  as  a  preferential  claim  irom 
the  commencement  of  his  current  term  of  hiring.  On  a  nile  for  exceptions  to 
the  master's  report, — 

Held  (confirming  the  report) — The  words  of  26  Vic,  cap.  7,  imply  a  preference 
only  to  something  having  a  continuing  existence  at  the  time  of  insolvency,  and 
could  not  apply  to  arrears  of  wages  due  outside  the  current  year. 

In  this  case  the  master  had  reported  in  favor  of  the  claim  of 
John  Hellyer,  jr,  a  shipped  servant  of  the  insolvent,  to  be  paid 
in  full  the  sum  of  £8  6s  Sd.,  being  the  amount  of  wages  that 
would  be  due  to  him  up  to  the  time  of  the  insolvency  of  his 
master  in  February  last  from  the  3rd  day  of  Sept.,  1864,  being 
the  commencement  of  his  current  term  of  hiring,  but  had  dis- 
allowed his  claim  to  be  paid  in  full  the  further  sum  of  £20,  be- 
inr  the  balance  due  him  on  his  wages  for  the  year  terminating 
on  the  3rd  of  September  preceding  the  insolvency ;  and  Mr. 
Prescott  Emerson,  for  the  servant,  having  excepted  to  the  re- 
port upon  the  last  point,  the  question  thus  arising  was  argued 
on  the  14th  day  of  June  instant  by  Mr.  Emerson  for  the  ser- 
vant, and  by  Mr.  Whiteway  for  the  trustees. 

After  carefully  considering  the  words  of  the  statute  25  Vic, 
cap.  7,  sec.  22,  under  which  this  question  arises,  the  terms  of 
the  prior  Insolvency  Act  and  the  arguments  on  both  sides,  the 
Court  are  of  opinion  that  the  exception  must  be  disallowed  and 
the  master's  report  confirmed,  because,  first,  the  words  of  the 
section  necessarily  imply  that  the  preference  it  gives  is  to 
something  having  a  continuing  existence  at  the  time  of  the 
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insolvency ;  and  secondly,  because  reHSon  and  grounds  of  pub- 
lic policy  lead  to  the  conclusion  that  it  must  have  been  the 
intention  of  the  Legislature  not  to  provide  protection  for  ai*- 
rears  of  wages,  the  payment  of  which  might  have  been  secured 
by  reasonable  diligence  on  the  part  of  the  servant,  and  thus  to 
afford  tempUition  and  opportunity  to  master  and  servant  to 
•collude  together  in  fraud  of  the  general  creditors ;  but  to  in- 
c^emnify  those  servantn  whose  wages  not  being  due  at  the  time 
of  the  insolvency,  would  not  otherwise  be  recoverable,  as  well 
.as  remove  from  servants  then  in  the  actual  employment  of  the 
insolvent  an  inducement  clandestinely  to  appropriate  any  part 
of  his  estate  in  satisfaction  of  their  own  claims. 

The  Court  are  moreover  of  opinion  that  the  case  being  one 
prima!  impressionis,  the  costs  of  its  determination  should  be 
borne  by  the  estate. 

Mr.  R  Emerson  for  servant. 

Mr.  W.  V.  Whiteicay  for  trustees. 


NFLD.  MARINE  ASSURANCE  CO.  v.  DAVID  SCLATER. 
1865,  «7i«/y.    Hon.  Mr.  Justice  Robinson. 

Bond — Surety— Insurance  Company  shares— Construction,  of  Act  incorporating 
company—Powers  of  directors  <w  to  reneiral  of  surety  bond. 

An  Act  incorporaiing  tho  Nowfoandland  Marine  Insurance  Company  recited  that 
'*  Every  nharebolder  shall  give  to  the  directors  good  and  satisfactory  security, 
either  by  bond  and  mortgage  on  real  estate,  or  otherwise,  renewable  at  least  as 
often  as  once  in  every  year,  unless  secareil  on  real  estate,  and  oftener  if  the 
directors  shall  require."  The  defendant  bei^anie  surety  by  executing  a  bond 
guaranteeing  the  payment  of  tho  residue  of  the  calls  on  certain  shares  held  by 
one  Thomas,  failing  payment  by  him.  Thomas  died  and  his  estate  was  declared 
insolvent.  In  an  action  agninst  the  defendant  surety  for  the  call  on  the  shares, 
the  defence  set  up  was  that  the  bond  was  inoperative  from  not  having  l>ecn 
renewed  under  the  provisions  of  the  Act  of  incorporation. 

Held— The  company  was  under  no  obligation  to  cause  the  bonds  of  sureties  for 
shareholders  to  be  renewed  year  by  year.  Such  bonds  were  operative  beyond 
one  year.  The  power  with  which  the  company  is  invested  to  call  for  a  renewal 
of  the  bonds  is  permissive  not  compulsory. 

This  matter  comes  before  the  Court  upon  the  following 
.-special  cose,  stated  and  submitted  by  the  parties : 
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SUPREME  COURT. 

The  Newfoundland  Marine  Assurance  Comp*y,  Plaintiff,  t».  David- 
ScLATER,  Defendant.  ' 

It  is  ordered  by  and  with  the  consent  of  the  parties  to  this  suit,  that  the 
parties  do  state  the  facts  of  this  case  in  tlie  fomi  of  a  special  case  for  the 
opinion  and  determination  of  the  Court  according  to  the  ;«tatute. 

(Signed),  M.  W.  Walbank,  C.  C,  and  Raj. 

St.  JohnV,  Jane  2nd,  1865. 

IN  THE  SUPREME  COURT. 

The  Newfoundland  Marine  Assurance  Comp'it,  Plaintiff,  r^.  David* 
ScLATER,  Defendant. 

The  following  case  is  stated  for  the  opinion  of  the  Court,  under  a  rule 
of  this  Court,  dated  the  second  day  of  June,  A.  D.  1865. 

On  the  30th  day  of  Decemher,  A.  D.  1862,  William  Thomas  was  the 
proprietoi  of  forty-five  shares  in  the  capital  stock  of  said  company,  of 
twenty-five  pounds  each,  upon  which  five  pounds  on  each  share  had  been 
paid.  On  said  30th  day  of  December  the  defendant  and  said  William^ 
Thomas  executed  a  bond  to  the  plaintiffs  hereto  annexed. 

That  the  plaintiffs  were  incorporrted  under  16th  Vic,  cap.  12  ;  that  on 
the  15th  day  of  February,  A.  D.  1863,  a  call  was  made  on  the  shareholders 
in  said  company  of  five  pounds  per  share,  and  the  said  William  Thomas 
paid  the  plaintiffs  the  sum  of  £225,  being  £'5  per  share,  on  the  said  forty- 
live  shares. 

That  said  bond  was  not  renewed.  That  on  the  5th  day  of  December,. 
A.  D.  1863,  the  said  William  Thomas  died  (probate  admitted),  and  on  the 
22nd  day  of  June,  1864,  the  estate  of  said  AVilliam  Thomas  was  duly  de- 
clared insolvent,  and  trustees  were  appointed  to  realize  and  distribute  said 
estate  according  to  the  provisions  of  the  Act  25  Vic,  cap.  7. 

That  on  the  10th  day  of  January,  A.  D.  1865,  a  further  call  was  made 
on  the  shareholders  in  the  said  company  of  five  pounds  per  share,  payable 
on  or  before  the  13th  February,  18C5. 

That  on  the  22ud  day  of  April,  A.  D.  1865,  an  action  at  law  was  insti- 
tuted by  the  plaintiffs  against  the  defendant  on  the  said  bond,  on  account 
of  the  non-payment  of  £225,  equal  to  $900,  being  the  amount  of  said  last 
call  of  five  pounds  per  share  made  on  the  10th  day  of  Jan.,  A.  D.  1865. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  can 
recover  against  the  defendant  as  such  surety  on  said  bond  ;  and  whether 
the  same  is  not  inoperative  a^inst  the  defendant  from  not  having  been 
renewed,  as  defendant  contends  it  should  have  been,  under  the  provisions 
of  the  Act  of  incorporation. 

The  judgment  in  this  case  not  to  be  pleaded  as  in  bar  of  any  future 
action  for  other  calls. 

(Signed),  R.  J.  Pinsent,  Plavntiff*s  Attorney, 

"  F.  B.  T.  Carter,  Defendant's  Attorney, 

Know  all  men  by  tluse  presentSj  that  we,  William  Thomas,  of  Liverpool, 
England,  merchant,  and  David  Sclater,  of  the  same  place,  merchant,  are 
held  and  firmly  bound  to  the  Newfoundland  Marine  Assaraaoe  Ck>mpany 
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in  the  full  and  just  sum  of  nine  hundred  pounds  of  lawful  money  of  New* 
foundland  to  be  paid  the  said  company  ;  for  which  payment  to  be  well  and 
truly  made,  we  bind  ourselves  and  each  of  us  by  himself,  our  and  every  of 
our  heirs,  executors  and  ailministrators,  firmly  by  these  presents,  sealed 
with  our  seals,  and  dated  the  thirtieth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eiglit  hundred  and  sixty-two. 

Whereas  the  said  Newfoundland  Marine  Assurance  Company  has  been 
duly  incorporated  by  an  Act  of  the  General  Assembly  of  this  Island  in 
that  behalf,  and  the  above  bounden  William  Thomas,  being  the  holder  of 
forty-five  shares  of  and  in  the  capital  stock  of  the  said  company,  whereon 

calls  or  payments  amounting  to  nve  pounds shillings  and pence 

on  each  and  every  share  pursuant  to  the  said  Act  have  been  paid  to  the 
said  company  :  and  whereas  the  above  bounden  David  Sclaler  hath  offered 
and  agreed  to  become  surety  to  the  said  company  for  payment  of  the  resi- 
due of  the  calls  that  may  hereafter  become  due  and  payable  on  the  afore- 
said shares  held  by  the  said  William  Thomas  : 

Now,  the  condition  of  the  foregoing  obligation  is  such  that  if  the  said 
William  Thomas,  his  executors  or  administrators,  or  some  one  of  them,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  company  the 
residue  of  the  calls  hereafter  to  become  due  and  payable  on  each  and  every 
share  by  him  subscribed,  taken  and  held  in  the  said  company  as  aforesaid, 
in  such  sums  and  at  such  time  aa  the  board  of  directors  thereof,  having  t*e- 
ference  to  the  state  of  the  business  and  affairs  of  the  company,  shall  order 
and  direct,  pursuant  to  the  aforesaid  Act  and  to  any  bye-laws,  rules  and 
regulations  of  the  said  company  in  that  behalf ;  then  the  foregoing  obliga^ 
tion  shall  be  and  become  void,'but  otherwise  shall  be  and  remain  in  full 
force  and  virtue. 

Signed,  sealed  and  delivered! 
in  presence  of  j 

Jno.  Roscoe. 

William  Thomas, 
By  his  Att'y  H.  C.  B.  Thomas. 
David  Sclater. 

Received  15th  February,  18G3,  two  hundred  and  twenty-five  pounds 
(£225)  currency,  being  an  instalment  of  five  pounds  per  share  on  the 
within-named  forty-five  shares  of  stock. 

E    L,  Jaryis,  Secretary, 

This  case  was  argued  before  the  whole  Court  during  the  June 
term,  and  again  before  Mr,  Justice  Little  and  me  on  the  5  th 
instant,  by  Mr,  Pinsent  for  the  plaintiff  and  by  the  Attorney 
Greneral  for  the  defendant. 

All  such  contracts  as  that  entered  into  by  the  defendant  are 
to  receive,  for  the  benefit  of  the  surety,  a  strict  construction, 
80  as  not  to  be  extended  to  matters  not  fully  within  the  precise 
terms  of  the  engagement — 2  St,  Co,  105 — for  this  reason,  that 
when  undertakings  of  this  kind  are  once  entered  into  the  surety 
has  by  our  law,  differing  in  this  respect  from  that  of  some  other 
H 
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countries,  seldom  the  means  of  relieving  himself  by  his  own 
motion  from  the  responsibility  he  has  assumed  for  another, 
however  long  may  be  its  continuance  and  however  much  the 
circumstances  of  the  parties  may  change. 

It  is  a  well  established  doctrine  that  a  surety  is  entitled 
when  he  pays  the  debt  to  the  benefit  of  all  securities  his  prin- 
cipal has  given,  and  that  if  the  party  guaranteed  neglect  to 
take  any  security  or  to  perform  any  act  which  by  law  he  was 
required  to  take  or  perform,  and  which  would  have  benefitted 
such  surety,  the  surety  is  by  reason  of  such  default  relieved. 
It  became  therefore  of  great  importance  to  consider  whether 
the  Insurance  Company  were  by  the  terms  of  their  act  of  in- 
corporation under  a  legal  obligation  to  cause  tlie  bonds  of  sure- 
ties to  be  renewed  year  by  year — in  other  words,  whether  such 
bonds  were  operative  beyond  one  year.  The  4th  section  of  the 
15  Vic.  c.  12  was  lelied  upon  ;  it  enacts  that  every  shareholder 
shall  give  to  the  directors  ''  good  and  satisfactory  security  or 
securities,  either  by  bond  and  mortgage  on  real  estate  or  other- 
wise, at  the  option  of  the  said  directors,  renewable  at  least  as 
often  as  once  in  eveiy  year  unless  secured  on  real  estate,  and 
oftener  if  the  directors  shall  require.  That  another  ten  per  cent 
on  the  whole  of  his  shares  shall  be  paid  to  the  directors  for  the 
time  being  within  twelve  months  of  the  passing  of  the  act,  and 
that  the  residue  of  the  whole  amount  of  his  sJiares  shall  be  paid  to 
the  directors  for  the  time  being  from  time  to  time,  and  in  such 
portions  and  in  such  manner  as  to  such  directors  shall  seem  ad- 
visable. The  24th  section  also  refers  to  the  4th  sec,  and  affords 
to  the  directors  plenary  remedies  where  there  shall  be  a  refusal 
or  delay  to  renew  the  securities  as  aforesaid.  Looking  at  the 
the  whole  of  the  section,  and  the  continuing  character  of  the 
liability  therein  prescribed,  which  is  to  be  for  the  residue  of 
the  whole  amount,  we  think  that  the  sole  object  of  the  enact- 
ment was  to  provide  for  the  safety  of  the  company,  and  to  in- 
vest them  with  a  permissive  power,  not  a  compulsory  one,  to 
call  for  a  renewal  of  the  bonds  when  they  should  desire  so  to 
do ;  to  hold  otherwise  would  not  only  be  at  variance  with  the 
plain  terms  of  the  defendant's  own  bond,  but  would  stultify 
the  Act  Suppose  in  the  present  case  on  the  expiration  of  a 
year  Mr.  Thomas  was  found  to  be  in  embarrassed  circumstances, 
that  would  be  the  very  contingency  to  guard  against  which  a 
surety  is  required,  and  just  the  time  when  no  new  security 
could  be  found ;  yet  it  is  contended  that  the  old  one  would  be 
relieved.    We  cannot  agree  to  that  view  of  the  Act,  and  we 
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;are  of  opinion  that  the  provisions  of  the  statute  are  merely 
permissive  and  not  compulsory.  —  York  and  No7*th  Midlaird 
JRailiaay  Co.  v.  The  Queen,  1  El  &  B,  869. 

At  one  time  I  entertained  some  doubt  that  the  words  in  the 
4tb  section,  ''bond  a7id  mortga^^e/'  required  the  company  to 
take  both,  and  if  that  were  so  the  omission  of  the  directors  to 
take  a  mortgage  would  prejudice  and  therefore  discharge  the 
surety ;  but  further  consideration  satis6es  me  notwithstanding 
the  equivocal  language  used,  that  such  was  not  the  intention 
or  provision  of  the  Legislature. 

It  was  also  contended  that  Thomas's  estate  having  become 
insolvent,  and  trustees  appointed  before  the  call  which  is  the 
subject  of  this  suit  was  made,  the  shares  had  ceased  to  belong 
to  or  be  held  by  liini,  his  executors  or  administrators,  and  that 
an  assignment  by  operation  of  law  had  vested  them  in  the 
trustees,  for  whom  the  defendant  had  never  become  responsi- 
ble ;  the  objection  was  a  specious  and  ingenious  one,  but  the 
words  of  the  defendant's  bond  are  full  and  unequivocal,  guar- 
anteeing "  the  payment  of  the  residue  of  the  calls  hereafter  to 
become  due.  and  payable  on  each  share  subscribed,  taken  and 
held  by  Thomas  as  aforesaid."  Moreover  the  21st  section  ex- 
pressly enacts  "that  no  assignment  or  transfer  of  shares  shall 
be  valid  or  effectual  unless  it  be  entered  and  registered  in  a 
book  to  be  kept  for  that  purpose  by  the  directors."  That 
course  has  not  been  followed  or  sought  to  be  followed  in  re- 
gard to  Thomas's  shares,  and  we  feel  that  this  objection  is  not 
sustiiinable. —  Wilkinson  v.  Lloyd,  7  Q.  B.  27 

I  am  ready  to  concede  that  this  is  probably  one  of  those  cases 
in  which  a  man  assumes  a  responsibility  for  his  friend,  which 
he  believes  he  will  never  be  required  to  dischai'ge ;  but  although 
we  may  feel  sympathy  for  the  defendant,  we  cannot  relieve  him 
contrary  to  law  and  to  the  rights  of  the  plaintiff,  and  therefore 
judgment  must  be  entered  for  the  plaintiff  for  the  sum  of  £225, 
^qual  to  $900. 

Mr.  Finsent  for  plaintiff, 

Att07mey  Genial  (Hon.  Mr.  Carter)  for  defendant. 
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1865,  Jnly.    Hon.  Mk.  Justice  Little. 

Bill  of  Exchange  inland— Sujicicnt  acceptance— Equitable  a^aigwnent— Insolvency 
— A  ttachment — Practice — Interpleader, 

A  contractor  ilrew  an  order  on  the  chairman  of  tho  Board  of  Works  in  favor  of 
a  creditor  for  £91 19s.  6d.  When  the  order  was  presented  the  chairman  had 
no  funds  of  the  drawer  in  his  hands,  but  the  order  was  verbally  accepted  and 
left  with  the  chairman  to  be  paid  when  in  funds.  Shortly  after  the  chairman 
had  funds  of  the  contractor,  but  on  the  <Uy  the  funds  came  into  his  hands 
several  attachments  were  placed  upon  it.  The  contractor  becoming  insolvent, 
a  conflict  arose  between  the  creditor  in  whose  favor  tlie  order  had  been  drawn 
and  the  attaching  creditors  as  to  their  right  to  the  fund,  the  whole  being  in- 
sufficient to  pay  their  demands. 

Held— The  order  being  an  inland  Bill  of  Exchange,  and  the  acceptance  not  being 
in  writing,  was  not  binding  on  the  chairman  of  the  Board. 

Held— The  order  did  not  operate  as  an  equitable  assignment.  In  onler  to  con- 
stitute an  equitable  assignment  there  must  be  an  engagement  to  pay  out  of  a 
particular  fund,  and  there  must  bo  funds  at  the  time  the  order  was  drawn. 

This  was  an  application  made  on  behalf  of  Mr.  P.  HuLchings,. 
under  the  Interpleader  Act.  for  an  order  to  pay  to  him  the  sum 
of  £91  19s.  6d  ,  being  the  amount  of  the  following  order  drawn 
upon  the  chairman  of  the  Board  of  Works : — "  Sir,  please  pay 
Mr.  Philip  Hutchings,  or  order,  the  sum  of  £91  19s.  6d.,  cur- 
rency, on  my  account.  (Signed),  William  O'Grady,"  dated  at 
St.  John's,  14th  March,  1865,  there  being  in  Court  the  sum  of 
£163  paid  in  to  the  credit  of  several  attachments  laid  in  the 
hands  of  the  secretary  of  the  Board  of  Works  on  the  18th 
June  last.  The  question  we  have  to  decide  is  whether  that 
order  created  a  lien  on  the  fund  or  operated  as  an  equitable  as- 
signment of  60  much  of  the  fund  in  the  chairman's  hands  a& 
would  satisfy  the  order.  If  so,  the  attachments  would  not 
avail  against  the  order.  It  appeared  by  the  evidence  that 
when  the  order  was  presented  the  chairman  said  he  had  no 
funds  of  the  drawer  in  his  hands,  but  that  when  he  would 
have  funds  he  would  pay  the  amount.  There  was  no  written 
acceptance,  but  the  order  was  left  with  the  chairman  for  the 
purpose  of  protecting  the  payee  when  the  funds  would  be  avail- 
able. It  further  appears  that  the  amount  of  the  contract  for 
building  the  light  house  on  Brunett  Island  had  been  paid  in 
full  to  O'Grady,  the  contractor  and  drawer  of  this  order,  but 
he  had  an  unsettled  claim  on  the  Board  for  compensation  in 
respect  to  a  road  which,  he  was  given  to  understand  by  the 
Board,  was  completed  when  he  took  the  contract,  but  which 
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vas  not  really  so,  and  be  was  thereby  put  to  considerable  ad* 
4itional  expense  in  conveying  materials  to  the  site  of  the  light 
bouse.  This  claim  was  allowed  and  voted  by  the  Board  about 
the  8th  June  last,  and  approved  of  by  the  Executive.  On  the 
same  day,  but  after  the  approval,  the  several  attachments  re- 
ferred to  were  issued  by  tradesmen  engaged  in  building  the 
light  house,  and  placed  in  the  hands  of  the  secretary  for  the 
purpose  of  securing  the  amount  of  their  wages.  The  secretary 
accordingly  paid  into  Court  the  sum  stated,  and,  O'Grady  be- 
•coming  insolvent,  a  conflict  arose  between  Mr.  Hutchings  on 
Ihe  one  hand,  and  the  attaching  creditors  on  the  other,  as  to 
their  right  to  this  fund,  the  whole  of  it  being  quite  insufflcient 
to  pay  their  demands.  There  was  an  attachment  prior  to  the 
voting  of  the  money  which  it  is  not  necessary  that  I  should 
notice. 

This  order  is  simply  in  the  form  of  an  inland  bill  of  ex- 
change, and  an  acceptance  of  it,  to  bind  the  chairman,  should 
be  in  writing,  under  the  1  2  Geo.  4,  c.  78,  sec.  2,  which  enacts 
that  "  No  acceptance  of  any  inland  bill  of  exchange  shall  be 
sufficient  to  charge  any  person  unless  such  acceptance  be  in 
writing  on  such  bill." — Chitty  on  Bills,  288.  The  chairman  was 
not,  therefore,  bound  in  law  to  respond  to  this  demand,  and  the 
secretary  was,  therefore,  warranted  on  that  ground  in  paying 
the  amount  into  Court.  But  then  it  is  contended  that  the 
elaim  in  equity  to  the  amount  of  the  order  is  valid,  as  the 
order,  it  is  said,  operated  as  an  equitable  assignment  of  the 
sum  it  is  drawn  for.  It  will  be  observed  that  the  order  is 
general — to  pay  a  stated  sum  on  account  of  the  drawer.  It 
does  not  specify  out  of  what  fund  it  shall  be  paid.  Now,  "  in 
order  to  constitute  an  equitable  assignment  there  must  be  an 
engagement  to  pay  out  of  the  particular  fund ''  Such  is  the 
law  OS  laid  down  by  the  Master  of  the  EoUs  in  Watson  vs.  The 
Duke  of  Wellington,  1  Buss  &  Milne,  605,  He  continues :  "  I 
am  not  at  liberty  to  conjecture  what  might  have  been  the  in- 
tention of  the  parties  except  as  it  is  to  be  collected  from  the 
expressions  of  the  letter ;  and  giving  to  the  words  of  the  letter 
their  natural  signification,  I  cannot  there  find  any  engagement 
^n  the  part  of  the  Marquis  of  Hastings  to  pay  the  debt  out  of 
this  money."  The  same  doctrine  is  laid  down  by  the  Lord 
Chancellor  in  Brown  vs.  Carvcdho,  4  ^ylne  &  Graing,  172,  thus  : 
"  In  equity  an  order  given  by  a  debtor  to  his  creditor  upon  a 
third  person,  having  funds  of  the  debtor,  to  pay  the  creditor 
'Out  of  such  funds,  is  a  binding  equitable  assignment  of  so 
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BUich  of  the  fund."  In  this  case  the  chairman  had  no  funds' 
at  the  time  the  order  was  drawn ;  and  secondly,  as  the  order 
does  not  specify  that  it  was  to  be  paid  out  of  any  particular 
money  or  fund,  we  are  both  clearly  of  opinion  that  it  does  not 
(^rate  as  an  equitable  assignment  of  any  portion  of  the  money 
subsequently  voted  by  the  Board  and  paid  into  Court  How 
can  it  be  said  to  assign  a  fund  that  it  does  not  name  or  refer 
to  ?  Any  decision  on  the  point  in  our  courts  was  based,  so  far 
as  my  knowledge  extends,  upon  the  principle  laid  down  in  the 
case  mentioned  that  the  orders  referred  to  the  particular  fund 
in  express  terms,  out  of  which  they  were  made  payable.  We,, 
therefore,  refuse  the  motion. 
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1865,  July.    HoYLES,  C.  J. ;  Little,  J. 

Fracliee— Appeal-Fudges  equally  divided — Rule  /or  second  hearing  of  eauee— 

Judge  prevwuely  aeiing  at  counsel  in  ease—Appeal  to  Privy  Council  lehere 

no  formal  judgment  enteredSfect  on  appesl  of  judges  being  divided. 

In  an  appeal  from  the  jadgment  of  the  Central  Cireuit  Coart  on  a  special  cate' 
stated,  nnder  12th  Vic,  cap.  8,  sec.  12,  npon  a  petition  of  right  preferred  for 
aUeged  arrears  of  salary,  dne  to  the  appellant  as  one  of  the  jadges  of  the 
Supreme  Court  of  Newfoundland,  a  rule  was  obtained  to  set  the  case  down  for 
a  second  hearing.  It  appeared  that  in  June,  1802,  the  appeal  was  brought  on 
before  the  Supreme  Court  and  argued  when  the  judged  were  equally  divided  in 
opinion,  Brady,  C.  J.,  being  for  the  affirmance  of  the  judgment  of  the  court 
below,  whilst  little,  J.,  was  for  the  rerersing  of  the  same.  The  court  being 
thus  divided  no  judgment  was  entered,  and  no  further  proceedings  had  untQ 
the  application  for  a  rule  for  a  second  hearing.  On  the  argument  it  was  con- 
tended for  the  appellant  that  no  judgment  on  the  former  hearing  could  be 
entered,  and,  therefore,  it  was  the  duty  of  the  Court  to  re-hear  the  case. 
Whilst  on  the  part  of  the  Crown  it  was  submitted  that  the  Court  as  consti- 
tuted was  not  competent  to  entertain  the  application,  one  of  the  judges 
(Hoyles,  C.  J.,)  having  been  counsel  in  the  case ;  and  farther,  that  the  judges 
having  delivered  their  opinion,  though  diiTering,  the  case  had  dropped  and 
could  not  be  heard  a  second  time. 

ifelcl— There  in  no  precedent  in  which  a  Court  of  Common  Law,  after  once  hear- 
ing a  cause  and  abjudicating  upon  it  flnaUy,  as  fsr  as  such  Court  could  do  (the- 
judges  being  equally  divided  in  opinion),  has  re-heard  the  case.  The  eqnidity 
between  the  judges  in  effect  dismissed  the  Appeal  and  affirmed  the  judgment  of 
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the  Goort  below,  inasmiich  as  by  such  division  the  Coart  ▼irtually  rtfiuod  th» 
motioD  of  the  appelknt  that  nch  judgment  should  be  rerened. 

Hdtf-^Tlie  abMDoe  of  a  fonnal  judgment  on  record  will  not  prevent  the  judicial 
committee  of  tho  Privy  Council  from  entertaining  an  appeal. 

HtU^ln  order  to  prevent  a  denial  of  Juttice  there  ia  nothing  to  prevent  a  jndgo 
who  has  taken  part  in  a  case  as  counsel  from  abjudicating  thereon. 

In  this  case,  which  was  an  appeal  from  the  judgment  of  the 
Central  Circuit  Court,  on  a  special  case  stated  under  the  12th 
Via,  cap.  8,  sec.  12,  upon  a  petition  of  right  preferred  for  alle* 
ged  arrears  of  salary  due  to  the  appellant  as  one  of  the  Judges 
of  the  Supreme  Court!  Mr.  Pinsent,  on  the  23rd  of  May  last, 
obtained  a  rule  nisi,  on  behalf  of  the  appellant,  to  set  the  cause 
down  for  a  second  hearing. 

The  circumstances  of  the  case  so  far  as  they  are  material  to 
the  present  proceeding,  are  that  on  the  13th  June,  1862,  it  was 
brought  before  this  Court  on  appeal,  and  set  down  for  hearing 
in  the  July  term  following,  when,  being  ai'gued  at  length  before 
the  then  Chief  Justice  Sir  Francis  Brady,  and  Mr.  Justice  Little, 
by  Mr.  Whiteway  for  the  Crown,  and  by  Messrs.  Carter,  Q.  C, 
and  Pinsent  for  the  appellant,  the  Court  took  time  to  consider 
the  question  submitted,  and  on  the  26th  July  delivered  their 
opinions  upon  it ;  the  Chief  Justice  pronouncing  for  t)ie  affir- 
mance of  the  judgment  in  the  Court  below.  Judge  Little  being 
of  opinion  that  the  judgment  should  be  reversed. 

The  Court  being  thus  divided  no  judgment  was  eutered,  and 
DO  further  proceeding  was  had  in  the  cause  until  the  applica- 
tion for  the  present  rule. 

On  the  27th  of  May  this  rule  was  argued  by  the  Solicitor 
General  and  Mr  Whiteway  for  the  Crown,  and  by  Mr.  Pinsent 
for  the  appellant  before  Judge  Little  and  myself,  the  appellant 
of  course  taking  no  part  in  the  hearing. 

The  counsel  for  the  appellant  contended  that  as  no  judgment 
had  been  or  could  be  entered  on  the  former  hearing,  it  was  the 
duty  of  the  Court  to  re-hear  the  cause  with  the  view  to  its 
final  determination  in  some  way.  The  counsel  for  the  Crown 
contended,  citing  Hickman  d:  Co,3  C.  B,,  N.  S,  and  3,  Modem 
Reports,  p.  166,  that  the  case  having  been  already  heard,  and 
(as  they  contended)  adjudicated  upon,  by  the  judges  formally, 
and  by  way  of  judgment  delivering  their  respective  opinions, 
no  second  hearing  could  be  had,  and  that  the  case  had  dropped, 
and  they  further  maintained  that  the  court  as  now  constituted 
was  not  competent  to  entertain  this  application,  I  having  been 
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of  counsel  for  the  appellant  in  the  court  below.  With  regard 
to  the  last  objection  it  is  to  be  observed,  that  as  the  local  Act 
22  Vic,  cap.  3,  expressly  requires  that  two  judges  shall  be  pre- 
sent at  the  hearing  of  appeals,  and  as  the  third  judge  of  the 
court  being  a  party  in  the  suit  cannot  be  one  of  these,  there 
would  be  a  denial  of  justice  did  I  refuse  to  take  part  in  the 
hearing  and  determination  of  this  rule,  and  as  the  case  of 
Dimes  v.  the  Grand  Junction  CancU  Co.,  expressly  determines, 
that  in  such  an  emergency  a  judge  is  bound  to  act  even  if  he 
is  himself  interested  in  the  result  of  the  cause.  We  are  clearly 
of  opinion  that  however  unpleasant  it  may  be  to  me  to  have  to 
act  OS  judge  in  a  cause  in  which  I  was  concerned  as  counsel,  I 
cannot,  under  the  ciicumstances  of  this  case,  decline  taking 
part  in  the  proceedings 

The  other  objection  raised  by  the  counsel  for  the  respondent 
against  this  rule  being  made  absolute,  is  of  a  different  char- 
acter ;  and  upon  this,  after  much  consideration,  we  are  con- 
strained to  hold  that  as  it  rests  with  the  counsel  for  the  appel- 
lant who  by  this  rule  requires  tlie  action  of  the  court  to  shew 
sufficient  grounds  and  authority  for  such  action ;  and  as  he  has 
cited  no  precedent,  and  we  after  a  diligent  search,  can  find 
none,  in  which  a  Court  of  Common  I^w,  after  once  hearing  a 
cause  and  adjudicating  upon  it  finally  so  far  as  such  court  (the 
judges  being  equally  divided  in  opinion)  could  do,  has  re-heard 
the  case  with  a  view  to  another  disposal  of  it,  and  as  moreover 
some  of  the  authorities  personally  refused  to  appear  impliedly 
to  maintain  a  contrary  principle,  we  find  oui-selves  unable  to 
accede  to  this  application. 

But  although  the  present  rule  is  discharged,  it  by  no  means 
follows  that  this  cause  must  remain  in  its  present  state;  as  we 
think,  that  without  ofTering  any  opinion  as  to  the  practicability 
of  his  adopting  any  other  course,  it  is  open  to  the  appellant  to 
take  it  for  a  final  decision  before  the  Judicial  Court  of  the 
Privy  Council ;  or  should  he  decline  to  prosecute  it  further, 
that  it  will  then  be  competent  to  the  respondent  to  apply  to 
the  court  below  to  discharge  the  rule  for  a  stay  of  proceedings, 
thus  in  either  case  finally  terminating  this  litigation  as  far  as 
the  tribunals  of  this  colony  are  concerned,  and  we  are  led  to 
this  conclusion  by  the  following  considerations : 

By  the  practice  of  the  courts  at  Westminster  as  well  before 
as  since  the  C.  L.  P.  Act,  when  the  judges  are  equally  divided 
upon  a  question  submitted  to  their  decision,  the  motion  drops, 
(SaJkeld  17,  7,  Camp,,  468,  Saxtnt     7,  i91,  n  Mod.  Bep,  S66, 
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Atkins  and  Drake,  M.  L.  and  y,,  Levy  &  Oreen,  O.  Ellis,  J.B,C , 
Demsey  &  Richardson,  3  ML,  J.RC.)  unless  as  was  sometimes 
•done  under  the  old  practice,  7  San.,  491,  and  as  is  very  com- 
monly done  under  the  C.  L,  P.  Act. — Bioness  v.  Trustees  of  the 
Bedford  claims,  L,R  28,  Z.B.  215,  Bninett  &  Allan,  4  Fur,  KS., 
790,  Ex.  One  judge  withdraws  his  opinion  to  enable  either 
party  to  carry  the  case  further.  This  practice,  however,  seems 
subject  to  the  qualification,  that  where  there  is  any  precedent 
•determination  of  law  or  fact,  such  determination,  except  where 
the  rule  on  which  the  division  takes  place,  contains  an  express 
stay  of  proceedings,  as  in  Salkeld,  p.  17,  or  where  the  case  is 
one  of  a  special  verdict  (siec.  8,  Saint.  491)  remains  in  force  and 
may  be  acted  on.  Thus  in  the  case  in  1  Camp.,  458 :  On  a 
motion  to  set  aside  a  non-suit  or  points  reserved  the  court  were 
equally  divided  and  so  no  order,  but  the  non-suit  stood.  So  in 
3,  Mo.  Rep,  166,  a  day  being  given  to  speak  on  motion  in  arrest 
of  judgment,  the  court  were  divided  two  and  two,  the  plaintiff 
had  judgment ;  so  in  Salkeld  above  cited.  So  it  is  laid  down  in 
Arch,  practice,  pp.  5If5,  559,  citing  1  Strange,  that  where  an 
^rror  in  the  Exc.  Chamber  and  in  the  House  of  Lords,  the 
judges  or  the  lords,  as  the  case  may  be,  are  equally  divided, 
the  judgment  appealed  from  is  affirmed,  although  by  the  report 
of  the  case  in  Strange  the  practice  in  the  Queen's  Bench  would 
at  that  time  appear  to  have  been  otherwise,  an  appeal  from  the 
common  pleas  judgment  being  then  given  only  by  consent.  So 
in  the  modern  cases  of  Hickman  &  Co.,  Imw  Mag  for  Nov,,  *58, 
p.  198.  and  Levy  &  Green,  30,  Lavj  Times,  p.  241,  it  was  held 
that  the  judges  in  the  £.  C ,  having  been  divided  in  opinion  on 
■appeal,  such  division  was  such  an  affirmance  of  the  judgment 
below  as  enabled  the  appellant  to  go  to  the  House  of  Lords ; 
and  lastly  in  the  case  of  Williams  vs.  Byrne,  Moore's  P.  0.  cases 
1863,  which  was  the  case  of  an  appeal  from  the  Supreme  Court 
of  New  South  Wales — a  court  constituted  by  a  charter  in  terms 
nearly  identical  with  our  own,  and  where  two  judges  were 
divided  in  opinion  on  a  rule  to  set  aside  a  verdict  for  misdirec- 
tion. Sir  John  Taylor  Coleridge,  in  reversing  the  judgment  of 
^he  Supreme  Court,  says : — "  Upon  the  argument  in  that  court, 
•consisting  of  two  judges  only,  it  was  equally  divided,  the  ver- 
<lict  therefore  stood,  and  judgment  has  been  entered  up  accord- 
ingly." 

Applying  these  decisions  and  the  principles  on  which  they 
rest  to  the  present  case,  we  regard  the  division  between  the 
Judges  in  July,  1862,  as  in  effect  dismissing  the  appeal,  and 
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thereby  affirming  the  judgment  of  the  court  below ;  inasmucb 
as  by  8ttch  division  the  court  virtually  refused  the  motion  of 
the  appellant  that  such  judgment  should  be  reversed,  and  this- 
placed  him  in  a  position  to  appeal  to  the  Queen  in  Council 
against  such  refusal. 

We  are  aware  that  cases  are  to  be  found  (re  Levieu  10  Moore; 
r§  Mahon  &  FanerUe,  2  Knapp,)  in  which  the  judicial  committee 
have  refused  to  permit  an  appeal  where  there  has  been  no  final 
judgment  entered  on  record ;  but,  upon  examination  these  cases 
will  be  found  to  turn  upon  their  own  peculiar  circumstances 
and  the  words  of  the  instruments  giving  the  appeal,  and  not  to 
apply  to  a  right  of  appeal  so  extensive  as  that  given  by  our 
charter ;  and  the  observations  of  Mr.  Justice  Patterson  in  de- 
livering the  judgment  of  the  Privy  Council  in  re  Amgneee  of 
Manning,  S  Moore,  p,  164>  plainly  imply,  not  only  that  the 
division  of  the  judges  in  this  case  is  in  effect  a  final  judgment, 
but  also  that  where  a  court  below  has  done  all  that  it  can  do- 
towards  a  final  judgment  the  want  of  a  formal  judgment  upon 
record  will  not  prevent  the  judicial  committee  from  entertain- 
ing an  appeal  from  a  virtual  determination  of  the  cause.  Id^ 
the  case  now  refereed  to,  which  was  one  of  an  appeal  from  a 
court  of  error  in  Antigua,  on  the  ground  of  the  refusal  of  that 
court  to  proceed  to  hear  a  cause  when,  as  its  members  supposed, 
it  was  not  duly  constituted,  and  in  which  case  no  judgment  had 
been  entered  in  the  court  of  common  pleas,  th<»  original  court- 
from  which  the  writ  of  error  had  been  brought  into  the  court 
of  error  in  Antigua.  Judge  Patterson,  in  pronouncing  the- 
judgment  of  the  Privy  Council  dismissing  the  application  to- 
that  tribunal,  says : — "  If  this  case  had  rested  entirely  upon  that 
which  had  been  done  in  the  court  of  common  pleas,  and  this  had 
been  a  writ  of  error  from  that  court  (supposing  this  had  been 
the  next  Supreme  Court  of  Appeal),  a  question  might  have 
arisen  and  might  have  deserved  consideration,  namely,  whether 
that  which  was  done  in  the  court  of  common  pleas,  though  not 
in  form  such  a  judgment  as  in  the  courts  of  this  country  would 
be  given  under  the  court,  arrests  the  judgment  by  declaring  that 
they  give  no  judgment,  and  the  parties  may  go  without  a  day — 
it  might  be  questioned  whether  this  was  not  a  mere  informal 
mode  of  giving  that  sort  of  judgment;  and,  if  so,  and  this- 
court  being  the  next  immediate  court  of  appeal,  there  would 
have  been  a  fair  ground  to  argue  that  this  court  might  have 
reversed  that  judgment  and  have  given  such  a  judgment  a» 
ought  to  have  been  given ;  and  for  that  purpose,  therefore,  it 
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would  have  been  proper  that  leave  should  have  been  given  to 
appeal  But  the  present  state  of  the  case  is  this,  that  this 
record  has  been  carried  to  the  next  proper  court  of  appeal  the 
court  of  error, — thence  the  jvdgea  have  done  nothing,  and  the 
question  now  is,  whether  a  writ  of  error  will  lie  from  that 
judgment  in  wbich  they  have  done  nothing,  in  which  they 
have  pronounced  nothing  that  can  be  appealed  from.  In  this- 
respect  the  application  would  be  in  the  matter  of  a  mandamus 
calling  upon  them  to  proceed  and  to  give  judgment  for  which 
we  find  no  precedent" 

We  are  further  of  opinion  that  in  accordance  with  the  course 
adopted  in  the  case  above  cited  from  Strange,  a  formal  judg- 
ment, in  affirmance  of  the  judgment  below,  can  now,  at  least 
with  the  consent  of  the  appellant,  be  entered,  so  as  to  conclude 
all  question  as  to  the  right  of  appeal. 


Mr.  Justice  Little: 

I  feel  constrained  by  the  recent  authorities  cited  in  support 
of  the  principal  conclusion  to  which  the  Chief  Justice  has  ar- 
rived in  this  cose  upon  this  rule,  to  express  my  concurrence  in* 
that  conclusion,  although  I  entertained  considerable  doubt  on^ 
the  subject  for  some  time. 

Mr,  Finseni  for  appellant 

Solicitor  General  and  Mr.  Whiteway  for  the  Crown. 
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1865,  Jvlij.    Little,  J. ;  Robinson,  J. 

Practice — Ride  nisi  for  new  trial-fudges  equally  divided^  effect  o/—Praeiice  for 
junior  judge  in  such  cases. 

On  the  argument  on  a  rule  nisi  for  a  new  trial,  where  the  judges  were  equally 
difided  (there  being  only  two  present  at  the  hearing,  the  Chief  Justice,  Sir 
H.  Hoyles,  having  been  engaged  in  the  caro  as  counsel  when  at  the  bar),  the 
legal  effect  under  the  authoritiea  was  held  to  be  (Robinson,  J.,  differing,;  that 
the  defendant  was  entitled  to  hold  his  rerdict  and  sign  judgment. 

According  to  the  result  of  the  application  in  the  case  re- 
cently disposed  of  in  this  court.  Judge  Robinson  vs.  the  Queen, 
it  was  held  that  when  the  judges  were  equally  divided  on  an 
.  appeal  from  the  C.  C.  Court  the  appeal  failed,  and  was  dis- 
missed thereby,  and  the  judgment  below  stood ;  and  also  by 
reference  to  the  authorities  therein  cited  it  is  clear  that  the 
division  of  the  judges  on  the  present  occasion  on  the  ruk  nisi 
for  a  new  trial,  which  contains  no  express  stay  of  proceedings, 
allows  the  verdict  to  stand.  The  case  of  WUliavis  vs.  Byrne, 
Moore's  P.  (7.,  cases  1863,  which  was  an  appeal  from  the  Supreme 
Court  of  New  South  Wales,  where  two  judges  were  divided  in 
opinion  on  a  rule  to  set  aside  a  verdict  for  misdirection.  Sir 
J.  T.  Coleridge,  in  delivering  the  judgment  of  judicial  com- 
mittee, says : — "  Upon  tJie  argument  in  that  court,  consisting  of 
ttoo  judges  only,  it  tvas  equally  diuided;  tJie  verdict,  therefore, 
stood,  and  judgment  has  been  entered  accordingly."  The  local 
Act  of  the  legislature  prescribes  that  two  judges  are  competent 
to  decide  on  rules  for  new  trials.  Judge  Robinson  and  I  heard 
the  argument  on  this  rule ;  the  Chief  Justice  declined  taking 
any  part  in  the  matter  as  be  was  concerned  as  Attorney  Gene- 
ral for  the  Crown  in  the  case,  and  he  did  not  see  that  there 
was  any  necessity  for  him  to  take  any  part  in  it  as  he  agreed 
with  me  in  opinion  that  the  difference  in  opinion  between  my 
learned  brother  and  myself  on  the  judgmeni)  would  in  law  en- 
title the  defendant  to  retain  his  verdict,  and  the  right  of  the 
Grown  to  appeal  from  that  verdict  and  the  judgment  thereon 
is  undoubted.  But,  if  any  doubt  should  exist  on  that  point, 
the  recent  practice  is  for  the  junior  judge  to  pass  his  opinion, 
if  requested,  pro  forma,  for  the  purpose  of  enabling  a  party  to 
appeal,  and  he  usually  does  so,  unless  there  be  some  substantial 
reason  against  such  a  course.  Besides,  it  was  known  to  the 
'Counsel  on  both  sides  that  there  was  the  same  difference  of 

♦  Vide  Queen  r.  MoUoy,  ante  December,  1864.— [Editor]. 
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opinion  between  the  two  judges  who  tried  the  cause  as  that 
now  existing,  and  it  was  with  thut  knowledge  they  argued  the 
case  before  them.  It  would  certainly  have  been  a  great  relief 
and  satisfaction  to  me  to  have  had  the  assistance  of  a  third 
judge  upon  the  matter.  But,  not  having  had  it,  the  duty  of 
the  court  is  clear  that,  us  the  law  empowers  us,  so  it  commands  - 
us,  to  dispose  of  the  case  and  not  keep  it  in  slings  for  six 
months  longer.  No  practical  injustice  Ciin  result  from  this 
course,  and  suitors  are  entitled  to  the  law  as  it  is.  The  Chief 
Justice  foresaw  the  difficulty  that  has  now  arisen,  and  left  the 
following  note  with  me  to  use  upon  the  present  occasion  as  the 
expres.?ion  of  his  views : — 

June  24th,  1865. 

My  Dear  Judge, — I  hear  the  boat  has  been  signalised,  and  I  have  only 
time  to  say  that  sliould  the  judges  be  divided  in  Queen  vs.  Molloy,  and  no 
order  consequently  made,  the  legal  effect  would  be,  under  the  authorities 
with  which  you  are  familiar,  (in  my  opinion)  that  the  defendant  would  be 
entitled  to  hold  his  verdict  and  sign  judgment. 

Very  truly  yours,  in  haste, 

H.    W.    HOYLES. 

1  am,  therefore,  of  opinion  that  we  cannot  delay  our  decision, 
as  the  result  of  such  delay  would,  in  the  face  of  these  facts, 
leave  the  case  where  it  is  upon  the  return  of  the  Chief  Justice, 
for  he  would  probably  give  the  same  opinion  in  December  next 
as  that  expressed  in  the  note,  and  it  was  agreed  that  the  case 
might  be  disposed  of  out  of  terra. 


Mr.  Justice  Robinsox  : 

I  am  unwilling  that  any  judgment  should  be  given  on  this 
rule  until  the  court  shall  be  full  by  the  presence  of  three 
judges,  because  one  party  will  have  reason  to  be  dissatisfied.  A 
suitor  is  entitled  as  of  right  to  the  opinion  of  each  of  the  three 
judges  in  a  matter  of  this  description,  which  is  an  objection  to 
the  ruling  at  the  trial  of  one  of  the  two  now  in  court ;  and  it 
seems  to  me  very  objectionable  to  attempt  to  dispose  of  this 
question  in  a  court  where  only  two  judges  are  present  and  they 
differ  in  opinion — one  of  them  being  the  judge  whose  ruling  is 
questioned.  See  how  the  matter  would  work.  I  think  the 
verdict  was  delivered  under  a  misdirection  by  my  brother 
judge,  and  a  consequent  misconception  by  the  jury.  Now,  if 
through  the  means  of  a  supposed  rule  of  practice  that  verdict 
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r«hottld  be  aftirnied  on  the  opinion  of  one  judge,  and  against 
the  opinion  of  another,  manifest  injustice  might  be  done  to  the 
plaintiff. 

On  the  other  hand,  if  the  verdict  should  be  set  aside  upon 
the  technical  ground  that  the  last  valid  order  of  the  court  must 
stand  (which  is,  that  the  verdict  be  set  aside,  unless  cause 
.shewn  to  the  satisfaction  of  the  court,  meaning  majority), 
which  cause  has  not  been  shewn,  a  great  wrong  might  be  done 
the  defendant. 

The  very  object  of  constituting  this  court  of  three  judges 
would  thus  be  defeated.  Under  such  circumstances  our  obvious 
.duty  seems  to  be  to  await  the  return  of  the  Chief  Justice  to 
the  colony,  which  will  probably  occur  in  a  few  weeks,  and  long 
before  the  next  term. 

I  am  aware  that  the  Chief  Justice  would  prefer  not  being 
required  to  give  any  judgment  in  this  matter,  because  he  was 
counsel  for  the  defendant;  but,  however  reasonable  that  feeling 
is,  it  cannot  be  indulged  to  the  prejudice  of  a  suitor  or  to  the 
frustration  of  justice. 

It  is  said  that  the  party  aggrieved  may  appeal  to  the  Queen 
in  Council,  but  in  truth  that  is  like  the  advice  which  used  to 
be  given  in  the  last  century,  with  grim  humour,  to  seek  relief 
in  Chancery ;  but  I  think  that  before  a  suitor  should  be  re- 
mitted to  a  remedy  so  ruinously  expensive,  he  should  have  had 
the  full  benefit  of  the  court  of  dernier  ressort  in  the  colony, 
where  his  suit  should  be  disposed  of  according  to  substantial 
merits  and  law,  and  not  on  any  technical  advice. 

T/ie  AtioTi^ney  Oeneral  and  Mr.  Whiteway  for  the  Crown, 
Mr.  PinsoU  and  Mr,  Hogsett  for  defendant. 
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1865,  Jnly.    Little,  J. ;  Robinson,  J. 

Bond— Custom  Uouae  Bond—  Kxeeutum  ofy  practice  in — Utoffe  qf  trade  in— A  \Uhoriiy 
to  siffn—Sulffequent  ratijication — Praetiee—Rnie  nisi/or  new  trial. 

In  an  iictiou  ti|»on  a  Cuntom  Boom  Bond  to  recover  from  the  maker  the  8ani 
uametl  in  the  boud  beiug  the  anioant  of  duties  {iayable  by  the  party  for  whoee 
arcomroodation  the  bond  was  made  and  for  whom  the  maker  became  surety,  it 
appeared  that  the  signature  and  seal  of  the  maker  waM  affixed  to  the  bond  bind- 
ing  him  to  the  Queen  for  the  penalty  in  the  bond.  The  defence  ftet  up  was 
(1)  non  est/actumf  and  (2)  a  special  plea  to  the  effect  that  the  maker  did  not 
seal  and  deliver  the  bond,  that  after  signing  it  the  amount  of  the  bond  and 
several  additions  were  inserted  in  the  same,  and  these  alterations  were  made 
without  his  assent  or  authority.  Tne  jury  founil  for  the  ilefendaut  On  a  rule 
niei  for  a  new  trial, 

lidd—^j  Little,  J.,  (Robinson,  J.,  differing,)  a  blank  boud  or  deed  \*  not  valid 
to  bind  a  party  when  the  same  has  been  filled  up  after  signing,  without  subse- 
quent assent  or  confirmation. 

It  is  wholly  void  when  important  terms  in  a  boud  are  blank  to  allow  them  to  be 
afterwards  filled  up  by  an'  agent  appointed  by  parol,  and  then  to  have  the 
instrument  in  the  absence  of  the  principal  delivered  as  a  deed. 

This  action  was  brought  to  recover  £742  10s.,  atg.,  from  the 
defendant  ns  one  of  the  sureties  on  an  alleged  bond  given  to 
the  Keceiver  General  of  this  Island  by  William  M.  Barnes  for 
•duties  upon  merchandise  imported  by  the  firm,  o[  which  he  was 
a  member.  To  this  claim  the  defendant  pleads  (1)  that  the 
alleged  written  obligation  is  not  his  deed,  and  (2)  he  set  out 
the  document,  and  says  that  he  did  not  seal  and  deliver  the  said 
alleged  written  obligatory ;  and  at  the  time  he  signed  the  same 
it  was  a  paper  wholly  in  print ;  saw  the  name  W.  M.  Barnes  at 
the  foot  thereof  and  at  the  same  time  the  words  ''  Wm.  M. 
Barnes,  Thos.  N.  MoUoy,  and  Alex.  Mitchell,  all  of  St.  John's, 
merchants,"  and  the  sum  mentioned  therein,  "Five  thousand 
two  hundred  and  twenty-seven  pounds  ten  shillings,''  and  the 
woi-ds  "seven  hundred  and  forty-two  pounds  ten  shillings," 
were  not  written,  printed,  or  contained  in  the  said  alleged  writ- 
ing obligatory,  and  the  said  parts  were  afterwards  added  and 
inserted  without  this  defendant's  assent  or  authority  after  he 
had  80  signed  the  same,  wherefore  he  says  it  is  not  his  deed. 
The  plaintiff  took  issue  on  these  pleas,  and  the  cause  was  tried 
before  a  jury  in  last  December  term  of  this  Court.  Upon  the 
trial  it  appeared  by  the  evidence  for  the  crown  as  well  as  for 
the  defendant,  that  the  document  declared  on  as  a  bond  was 

*  Vide  QnMn  v.  ICoUoy,  ante  Dec.,  1864,  and  July,  1865.H!Bditor]. 
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simply  u  printed  form  signed  in  blank  by  Wm.  Barnes,  the  de- 
fendant, and  the  other  surety,  Mitchell ;  that  none  of  the  writ- 
ten parts,  except  perhaps  the  name  of  Barnes,  were  then  in  it, 
that  it  was  not  so  signed  by  the  defendant  in  his  oBice.  Barnes 
took  it  away,  and,  after  getting  Mitchell  to  sign  his  name  to  it, 
filled  up  the  names  of  the  defendant  and  the  other  surety  as 
well  as  his  own,  and  the  sums  and  dates,  and  other  written 
matters  appearing  in  the  body  of  the  instrument,  and  his  clerk 
then  put  his  name  to  it  as  a  witness,  though  he  saw  none  of 
the  parties  sign,  seal  or  deliver  it.  The  filling  up  was  done  in 
the  absence  of  the  defendant  and  Mitchell,  and  no  express 
assent  or  authority  was  proven  from  the  defendant  to  Barnes 
to  fill  up  the  bond.  But  the  Crown  relied  on  certain  circum- 
stances to  show  that  such  authority  was  impliedly  conferred  on 
Barnes  by  defendant.  Barnes  swore  that  he  said  to  defendant, 
"  I  think  I  said  I  was  going  to  take  some  rum  out  of  bond,  I 
asked  him  to  sign  it ;  he  did  not  ask  me  wtiat  sum  I  was  going 
to  put  in  it ;  I  did  not  tell  him  what  quantity  I  was  going  to 
take  out ;  don't  recollect  that  he  asked  me ;  I  did  not  tell  him 
what  amount  I  was  going  to  fill  in  ;  can't  tell  who  was  present ; 
I  had  no  further  assent  or  authority  from  defendant  to  fill  up 
the  bond  than  his  simply  signing  his  name  to  it,  and  it  has 
been  the  practice  heretofore  in  the  trade  to  sign  bonds  in 
blank ;  I  don't  say  it  is  the  general  practice  of  the  trade ;  I 
know  it  is  the  practice  of  some  leading  houses  in  the  trade  to 
have  bonds  signed  in  blank :  I  have  so  signed  them  myself  and 
others  have  so  signed  them  for  me ;  it  was  sealed  as  it  is  now 
when  defendant  signed  it ;  I  did  not  misrepresent  to  defendant 
what  the  contents  of  the  bond  were  to  be ;  I  made  no  repre- 
sentation to  defendant  but  what  I  have  already  told,  that  I  was 
going  to  take  some  rum  out  of  bond ;  I  think  I  have  signed  a 
blank  bond  for  defendant,  but  I  am  not  certain."  Now,  defen- 
dant, on  the  other  hand,  positively  swears  that  there  was  *'  no 
seal  to  this  bond  when  I  signed  it ;  it  was  perfectly  blank  ex- 
cept Barnes's  name  to  it;  none  of  the  parts  now  in  writing 
were  then  in  it;  I  did  not  give  authority  to  fill  it  up  for  any 
particular  sum ;  Barnes  laid  it  on  my  desk ;  I  asked  him  what 
it  was,  or  for  what  was  it  ?  He  said  it  was  for  four  or  five  pun- 
cheons of  rum ;  I  signed  it ;  left  it  on  the  desk ;  he  blotted  the 
name  and  took  it  away ;  the  duty  on  four  or  five  puncheons  of 
rum  would  be  from  £50  to  £70,  not  over  £70 ;  I  should  not 
have  signed  such  a  bond  for  any  one  for  £740,  if  I  had  known 
it ;  I  also  signed  another  bond  in  blank  for  him  I  think  in 
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1863 ;  I  have  sigued  bonds  for  others,  but  none  in  blank  ex- 
•oept  the  two  for  Barnes ;  I  gave  no  authority  to  fill  it  up  for 
four  or  five  puncheons  of  rum ;  I  signed  it  under  the  impres- 
sion that  it  was  to  be  filled  up  for  the  four  or  five  puncheons  of 
rum ;  I  understood  there  would  be  a  seal  put  to  it  before  the 
party  would  make  use  of  it''  He  also  said  he  got  no  conside- 
ration for  signing  it,  which  does  not  affect  the  issue.  This  is 
the  substance  of  the  evidence  on  the  main  point.  The  bond 
when  presented  to  the  Receiver  General,  and  as  given  in  evi- 
dence on  the  trial,  appeared  to  be  complete  in  all  respects, 
signed  and  sealed  by  Barnes,  defendant  and  Mitchell,  and  it 
was  received  in  payment  of  duties  from  Barnes,  who  became 
insolvent  and  unable  to  meet  it,  and  recoui*se  was  then  had  to 
defendant  for  payment.  The  document  when  signed  by  defen- 
dant, as  shewn  in  evidence,  had  merely  Barnes's  name  at  the 
foot  of  it,  though  he  thought  it  may  also  have  been  then  in  the 
body,  yet  he  would  not  swear  it  was,  while  defendant  swore 
there  wiis  no  writing  in  the  body  of  it  at  that  time.  Mitchell 
signed  it  after  defendant,  and  swore,  though  not  certain,  yet 
that  he  did  not  think  there  was  a  seal  to  it  when  he  signed  it. 
The  form  so  signed  was  as  follows : 

Know  all  men  by  these  presents,  we  are  held  and  firmly  bound  unto 
onr  Sovereign  Lady  Victoria,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  in  the 

sum  of of  good  and  lawful  money  of  Great  Britain,  ao  paid  to  our 

Sovereign  Lady  the  Queen,  her  heii-s  and  successors  ;  to  which  payment 
well  and  truly" to  be  made  we  bind  ourselves,  and  each  of  us  by  himself, 
for,  and  in  the  whole,  our  heirs,  executors,  and  administrators,  and  every 

of  them,  firmly  by  these  presents  ;  sealed  with  our  seals  ;  dated  this 

day  of in  the  year  of  the  reign  of  her  said  Majesty,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and . 

Whereas  the  above  bounden  has  lately  imported  into  the  port  of , 

in  a  ship  or  vessel  called ,  whereof is  master,  from , 

the  undermentioned  goods,  namely :  The  duties  in  rcsi)ect  whereof,  amount- 
ing txj ,  have  not  been  paid  ;  the  payment  of  which  duties  he  is 

desirous  of  securing  pursuant  to  law.  Now  the  condition  of  this  obliga- 
tion is  such,  that  if  the  full  duties,  as  aforesaid,  due  and  payable  on  the 
importation  ot  sucJi  goods,  be  paid  to  the  Receiver  General  or  other  proper 

officer  at  the  said  port  of within  four  months  from  the  date  of  the 

first  entry  thereof,  then  this  obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue. 

(SignedX  W.  M.  Barnes. 

"  Thos.  N.  Molloy. 

Sigued,  scaled,  and  delivered,  1 
in  the  presence  of  J 
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The  issue  was  left  by  me  to  the  jury  in  the  following  terms: 
The  questions  you  have  to  determine  under  this  issue  are — 
Srst,  was  the  instrument  sealed  when  signed  by  Molloy ;  and 
secondly,  if  so,  was  it  given  with  the  defendant's  assent  or 
authority  for  the  sum  of  £742  10s.  stg.,  claimed  by  the  plaintiff 
in  this  action,  or  for  an  unlimited  sum  ?  The  evidence  of  assent 
or  authority  is  that  given  by  Mr.  Wm.  Barnes  that  the  bond 
was  sipned  in  blank  by  Molloy  without  any  sum  being  sUited 
or  inserted  at  the  time :  that  Molloy  had  signed  one  or  two 
other  bonds  in  blank  for  him  before;  that  he  filled  up  the 
amount,  names  and  other  matters  written  in  this  bond  after- 
wards, and  that  such  was  the  practice  in  several  leading  houses, 
thougli  he  would  not  say  the  general  pmctice  of  the  trade  with 
reference  to  bonds  for  Customs'  duties.  On  the  other  hand, 
the  defendant,  in  support  of  his  second  plea  alleging  that  the 
amount  and  other  written  mat^.ers  in  the  bond  were  inserted 
without  his  assent  or  authority,  has  testified  that  it  was  not 
sealed  when  he  signed  it;  that  when  signed  by  him  it  was  a 
mere  printed  blank  form  of  a  bond  with  Barnes's  name  at  the 
foot,  and,  at  the  time  of  signing  it,  Barnes  told  him  he  required 
his  signature  to  it  to  get  four  or  five  puncheons  of  rum  out  of 
the  bond  stores,  and  it  was  under  that  impression  he  affixed 
bis  name  to  it.  Now,  according  to  the  evidence  of  the  witness 
whose  name  is  put  to  the  bond,  it  is  clear  that  he  was  not  pre- 
sent at  its  execution  by  the  defendant,  but  simply  put  his  name 
to  it  at  the  request  of  his  employer  (Mr.  Barnes)  in  the  absence 
of  defendant.  It  was,  therefore,  a  bond,  so  far  as  the  defendant 
was  concerned,  without  a  witness,  and  the  whole  circumstances 
under  which  it  was  signed  came  out  in  evidence.  The  general 
principles  of  law  are,  that  it  is  not  necessary  for  the  attesting 
witness  to  be  able  to  say  whether  certain  blanks  in  a  deed  were 
filled  up  at  the  time  of  execution,  for  this  will  be  presumed, 
and  the  witness  generally  sees  nothing  but  the  delivery,  which 
the  witness  did  not  see  in  this  case,  and  when  a  party  executes 
a  deed  with  a  blank  in  it  which  is  afterwards  filled  up  with  his 
assent  in  his  presence,  and  he  subsequently  recognizes  the  deed 
as  valid,  the  filling  up  of  the  blank  will  not  avoid  it,  for,  until 
the  blank  is  supplied,  it  is  incomplete  and  en  ficr,  3  Bing.,  S6S ; 
but  generally  a  deed  executed  in  blank  and  left  to  be  filled  by 
another  who  has  no  authority  under  seal  is  void  at  common 
law. — 6  M.  and  W.,  200.  It  is  not  contended  that  Barnes  had 
any  authority  under  seal  to  fill  up  the  bond  after  defendant 
signed  it.  bul  it  is  contended  that  authority  was  conveyed  to 
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hill)  by  the  defendant  under  the  circuuistiinces  already  stated, 
though  nothing  was  expressly  said  as  to  the  amount  for  which 
it  was  to  be  given.  Under  the  first  plea  defendant  denies  that 
this  bond  is  his  deed  in  point  of  law.  and  he  relies  upon  the 
evidence  given  for  the  plaintifl'  as  well  as  for  himself  to  sup- 
port that  plea;  but  the  really  important  point  of  the  case  i& 
raised  by  his  second  plea  as  to  the  authority  alleged  to  have 
been  given  by  him  to  Barnes,  as  implied  from  all  the  circum- 
stances. Mr  Canning,  the  deputy  collector  of  Customs,  has 
sworn  that  he  took  the  bond  from  the  importers  (J.  B.  Barnes 
&  Co.)  of  the  goods  taken  by  them  out  of  bond  for  the  duties 
payable  by  law  thereon,  believing  it  to  have  been  a  bona  fide 
bond  regularly  executed  by  the  parties  whose  names  were 
written  to  it,  and  if  he  had  known  that  it  had  been  signed  by 
them  before  the  bond  was  filled  up  he  should  not  have  taken 
it,  and  that  he  was  not  aware  of  any  such  practice  as  that  of 
sureties  signing  Customs'  bonds  in  blank,  though  thirty  years 
connected  with  the  Customs. 

I  shall  read  for  you  an  illustration  of  the  application  of  the 
general  principles  of  law  in  such  a  case  as  the  present  in  some 
respects,  as  propounded  by  one  of  the  most  reliable  of  Entrlish 
judges.  Here  I  read  the  judgment  in  G  M.  &  W.,  213,  While 
we  have  reserved  to  the  defendant  the  objections  whicli  he  has 
urged  in  point  of  law  against  the  maintenance  of  this  action, 
it  is  our  duty  to  tell  you  that  there  are  exceptions  to  all  gene- 
ral rules  of  law,  and  that  if  this  case  comes  within  any  of  the 
exceptions  as  laid  down  by  the  court,  it  will  be  your  duty  to 
find  a  verdict  for  the  plaintifif,  if  the  evidence  will  warrant 
such  a  finding.  Xow,  although  Barnes  had  no  authority  under 
seal  from  defendant  (and  I  state  this  view  subject  to  the  excep- 
tion already  taken  for  defendant),  if  you  believe  that  Barnes 
had  authority  from  defendant  under  the  circumstances  given  in 
evidence  to  till  up  the  bond  for  £720  10s.  lid.  stg.,  or  for  any 
unlimited  sum,  and  the  defendant  sealed  the  document,  you 
will  find  a  verdict  for  the  plaintiff  for  the  amount  claimed.  If, 
on  the  other  hand,  you  believe  that  no  such  authority  was 
given  by  the  defendant  to  Barnes,  you  will,  in  that  case,  find  a 
verdict  for  the  defendant.  The  effect  of  the  evidence  is  alto- 
gether for  you ;  and  it  is  for  you  to  say  whether  you  believe 
the  statement  made  by  Barnes  or  not,  or  whether  you  consider 
his  evidence  so  shaken  by  the  evidence  of  Molloy  as  not  to 
justify  you  in  relying  on  it.  Fraud  has  not  been  pleaded ;  but 
even  if  it  had  been,  where  a  surety  being  such  in  a  bond  pleads 
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that  it  was  procured  by  the  fraud  and  collusion  of  the  plaintiff 
and  the  principal,  it  is  not  enough  to  show  fraud  by  the  prin- 
cipal unless  tlie  plaintiff  was  a  party  to  it — ^  M.  ^  G.,  H. 
You  will  bear  in  mind  that  the  plaintiff  in  this  caise  relies  upon 
the  position  that  Barnes,  in  filhng  up  the  blanks  in  the  l)ond 
after  the  defendant  had  signed  it,  and  in  his  absence,  was,  in 
doing  so,  acting  as  his  agent,  constituted  by  implication  from 
the  circumstances  of  the  tmnsaction.  There  is  no  evidence  of 
any  subsequent  recognition  by  defendant  of  the  bond  as  valid 
after  the  blanks  had  been  filled  up.  But  you  will  weigh  the 
whole  of  the  evidence  with  care  and  deliberation  in  arriving  at 
a  conclusion ;  and  if  you  should  be  of  opinion  that  the  plaintiff 
has  established  a  right  to  recover  upon  the  evidence,  you  will 
find  a  verdict  for  the  amount  sought  to  be  recovered,  subject  to 
the  opinion  of  the  court  on  the  questions  of  law  raised,  which 
will  be  hereafter  determined.  If  you  are  not  satisfied  tliat  the 
plaintifl'  has  not  made  out  a  case — in  other  words,  if  you  should 
be  of  opinion  under  the  evidence  that  there  was  no  seal  to  the 
bond  wiien  defendant  signed  it,  or  that  it  was  filled  up  by  Barnes 
without  defendant's  assent  or  authority,  you  will  find  a  verdict 
for  the  defendant.  The  jury  found  a  general  verdict  for  the 
defendant. 

The  Attorney  (iencral  excepted  to  the  charge  on  the  ground 
of  non-direction,  that  is  to  say,  that  the  jury  ought  to  have 
been  told  that  the  oflect  of  defendant's  signing  the  document 
in  blank  was,  in  law,  an  authority  to  Barnes  to  fill  it  up  for 
any  amount  without  reference  to  any  limitation.  Having  ob- 
tained a  rule  nisi  for  a  new  trial  on  this  point,  which  has  been 
fully  argued  before  Judge  Robinson  and  myself,  the  Chief  Jus- 
tice declining  to  take  any  part  in  the  case  as  he  was  counsel 
for  the  Crown  in  the  cause  at  the  trial,  I  regret  that  we  have 
not  been  able  to  agree  upon  our  judgment;  but  I  am  quite 
satisfied  with  the  conclusion  I  have  formed  upon  the  case  after 
the  most  anxious  and  careful  consideration  of  the  law,  without 
a  particle  of  feeling  on  either  side,  and  with  a  single  desire  to 
see,  as  far  as  I  am  able,  that  my  opinion  rests  upon  reliable 
authorities  l>earing  directly  on  the  point  involved.  If  I  have 
erred  in  the  judgment  I  have  formed,  it  is  satisfactory  to  me  to 
know  that  an  appeal  lies  to  an  ultimate  court  of  appeal ;  and 
I  shall  be  most  happy  to  find,  if  it  should  be  deemed  expedient 
to  resort  to  that  tribunal,  that  I  have  failed  to  appreciate  the 
true  bearing  of  the  authorities  on  the  subject  under  considera- 
tion.    There  were  two  pleas  on  the  record  which  were  for  the 
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juiy  to  try,  under  the  direction  of  the  court,  as  to  the  law  ap- 
plicable to  them  under  the  evidence.  The  first  plea  denies  that 
the  alleged  bond  is  defendant's  deed,  and  the  second  sets  forth 
particularly  the  facts  on  which  he  relies  to  shew  that  it  is  not 
his  deed, — that  what  he  signed  was  a  blank  form  of  a  proposed 
bond,  without  a  seal  to  it  at  the  time,  and  that  the  instrument 
declared  on  was  filled  up  without  his  assent  or  authority.  The 
first  inquiry  the  jury  had  to  meet  upon  the  evidence  was  one 
purely  of  a  single  fact,  as  to  whether  there  was  a  seal  on  the 
paper  at  the  time  defendant  put  his  name  to  it.  If  there  was 
not,  then  it  was  not  his  deed,  and  he  was  entitled  to  a  verdict 
on  the  first  plea ;  for  without  a  seal  there  can  be  no  deed  in 
point  of  law.  The  evidence,  though  conflicting,  would  warrant 
a  finding  in  favor  of  the  defendant  on  this  part  of  the  case. 
But  instead  of  permitting  the  action  to  be  disposed  of  on  so 
purely  a  technical  ground,  it  was  thought  proper  to  allow  the 
both  issues  to  be  put  to  them  separately  and  distinctly  so  that 
if  they  should  be  in  favor  of  the  defendant  on  the  question  of 
sealing  they  would  then  consider  the  main  question  in  contro- 
versy touching  the  authority  of  Barnes  to  fill  up  the  instrument 
as  he  had  done.  Upon  the  trial  the  Attorney  General  con- 
tended that  the  circumstances  detailed  in  evidence  created 
Barnes  the  attorney  or  agent  of  the  defendant  for  the  purpose 
of  filling  up  the  document  in  that  way,  and  he  also  urged  that 
the  fact  of  defendant  signing  the  paper  as  he  did  amounted  in 
law  to  a  conclusion  that  such  an  authority  was  thereby  con- 
ferred. As  a  matter  of  fact,  upon  the  evidence  of  the  defen- 
dant (which  was  denied  by  Barnes)  in  general  terms,  it  would 
appear  that  there  was  a  positive  fraud  pmcticed  on  him  by 
Barnes  in  filling  up  the  bond  for  £742  10s.,  as  he  swears  that 
Barnes  told  him  he  wanted  to  get  five  or  six  puncheons  of  rum 
out  of  the  government  bond  stores,  the  duty  on  which  would 
not  exceed  £70,  and  it  was  under  that  impression  and  with 
that  understanding  he  signed  the  paper.  He  did  not  appear  to 
have  known  anything  of  the  transaction  or  the  amount  or 
other  matters  inserted  in  the  document  after  he  had  signed  it 
until  the  present  claim  was  made  on  him  by  the  Crown,  and  no 
subsequent  assent  or  recognition  of  the  matter  has  been  shewn, 
but  the  demand  has  been  met  by  the  pleas  on  the  record.  The 
jury  were,  therefore,  warranted  in  finding  a  general  verdict  for 
the  defendant  on  both  issues,  looking  at  the  case  by  a  regard 
to  the  question  of  sealing  and  agency,  in  the  ordinary  way  in 
which  they  would  be  considered  by  men  of  common  intelligence 
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apart  from  merely  legal  inferences,  or  by  the  strictest  applica- 
tion of  the  law  to  the  facts,  looking  at  the  case  in  all  its  legal 
bearings.  What  was  the  substantial  issue  left  to  the  jury  on 
the  second  plea  ?  It  was  whether  the  instrument  had  been  so 
filled  up  with  defendant's  assent  or  authority.  It  was,  in  other 
words,  whether  Barnes  was  authorised  by  defendant  to  fill  it 
Tip  for  £742  10s.,  or  for  any  unlimited  sum.  This  was  a  ques- 
tion of  fact  for  the  jury  presented  by  the  Crown  upon  the 
pleadings.  I  take  it  that  if  the  authority  could  be  inferred  as 
a  conclusion  of  law  from  the  fact  of  defendant's  having  signed 
the  blank  form,  issue  ought  not  to  have  been  taken  upon  the 
authority  of  Barnes  so  to  fill  it  up,  but  the  Crown  ought  to 
have  demurred  to  the  plea  as  insufficient  in  law,  and  the  ques- 
tion would  then  be  for  the  decision  of  the  court,  and  taken  out 
of  the  province  of  the  jury ;  for  we  know  that  even  in  cases  of 
estoppel,  if  the  estoppel  is  not  relied  on  in  pleading,  the  jury 
would  have  the  right  to  consider  the  whole  circumstances.  I 
do  not  pretend  to  say,  in  fact  I  do  not  think,  however,  that  the 
result  would  have  been  different  if  that  course  had  been  taken, 
nor  do  I  mean  to  say  that  it  was  a  proper  course  under  the  cir- 
cumstances ;  but  I  mention  it  as  the  course  that  ought  to  have 
been  adopted  to  sustain  the  position  of  the  Crown  counsel 
upon  their  exception  to  the  charge.  If  it  was  the  duty  of  the 
judge  to  have  told  the  jury  that  the  defendant  having  signed 
his  name  to  the  blank  form  of  a  bond,  as  it  is  contended  I 
should  have  done,  the  defendant  would  have  been  thereby  pre- 
cluded from  questioning  either  the  alleged  fraudulent  breach  of 
faith,  even  if  the  Crown  were  aware  of  it  at  the  time,  on  the 
part  of  Barnes  in  filling  it  up  for  £742  10s.  instead  of  £70,  or 
from  showing  the  real  nature  of  the  transaction.  Under  such 
A  direction  they  would  have  had  nothing  to  do  but  to  find  a 
verdict  for  the  plaintiff;  and  the  plea,  as  well  as  the  evidence 
adduced  to  support  it,  would  have  amounted  to  a  useless  form 
and  mere  surplusage. 

I  hold  that  no  real  analogy  exists  in  law  between  a  bond  so 
executed  in  blank  and  an  exchequer  bill  or  a  promissory  note, 
a  bill  of  exchange;  for  the  latter  have  peculiar  rights  and 
privileges  from  their  negotiable  character  under  the  law  of 
merchants,  which  pertain  to  no  other  contract  either  simple  or 
special  And  it  is  not  sufficient  that  under  particular  circum- 
stances blank  checks  or  bills  signed  by  parties  thereto  should 
have  been  held  good  against  them  to  warrant  the  conclusion 
that  a  blank  lx)nd  or  any  other  deed  or  specialty  so  signed 
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would  be  valid  and  effectual  to  bind  a  party  or  transfer  an 
•estate  without  any  subsequent  assent  or  confirmation  after 
they  were  filled  up.  The  solemnities  of  signing  and  delivering 
are  necessary  to  the  validity  of  a  deed;  and  the  Customs' 
Management  Act,  under  which  bonds  are  authorised  to  be 
taken  to  secure  the  payment  of  duties,  the  27th  Vic,  chap.  2, 
sec.  31,  under  which  this  instrument  purports  to  have  been 
taken,  states  that  bonds  shall  be  taken  in  such  cases  from  the 
importer  and  two  sufficient  sureties  in  the  form  D.  in  the  sche- 
dule to  this  Act,  which  form  prescribes  that  it  shall  be  signed^ 
sealed  and  delivered ;  and  the  105th  section  makes  bonds  taken 
for  duties  a  prior  claim  ou  the  lands  and  effects  of  the  persons 
executing  such  bonds  in  the  event  of  their  insolvency,  thereby 
showing  the  importance  attached  to  this  security,  and  the 
consequent  necessity  for  a  substantial  compliance  with  the 
statutable  and  common  law  requirements  of  such  a  special 
obligation. 

It  has  been  argued  that  this  document  while  in  the  hands  of 
Barnes  was  only  an  escrow,  and  might  be  altered  or  filled  up  as 
he  pleased,  either  for  £7,000  or  £742  10s„  or  any  other  sum, 
and  that  the  defendant  having  provisionally  signed  it,  would  be 
bound  for  the  amount  so  inserted ;  and  the  case  of  Millership 
and  Brooks  (6,  Hoxdston  and  Norman)  is  quoted  in  support  of 
that  position.  Now,  that  was  an  action  by  a  master  against  a 
surety  for  a  breach  of  performance  of  duty  by  an  apprentice. 
The  surety  signed  the  indentures  and  delivered  them  to  the 
attorney  of  both  parties,  upon  the  understanding  that  the  master 
was  not  to  be  allowed  to  sign  them  until  an  arrangement  was 
made  for  the  travelling  expenses  of  the  apprentice.  These  were 
Jiot  paid,  nor  did  the  master  sign  the  indentures.  The  master 
brought  his  action  for  a  breach  of  them  by  the  apprentice,  and 
the  court  decided  justly  that  he  could  not  maintain  it  because 
"the  obvious  intention  of  the  defendant  was  that  the  deed 
should  not  be  completed  till  an  arrangement  had  been  made 
with  respect  to  the  travelling  expenses."  I  regard  this  as  a 
strong  authority  in  favor  of  the  defendant  in  this  case,  for  the 
court  did  not  hold  the  surety  to  the  indentures,  simply  because 
he  signed  them,  but  exonerated  him,  as  the  master  had  not 
performed  the  condition  on  which  the  surety  executed  them. 
In  1  Step.  Com.  459,  it  is  said  a  delivery  may  be  either  abso- 
lute, that  is  to  the  party  himself,  or  to  a  third  person,  to  hold 
until  some  condition  be  performed  on  part  of  the  grantee ;  in 
SBvhich  last  case  it  is  not  delivered  as  a  deed  but  as  an  escroir ; 
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that  is  as  a  scrawl  or  writing  which  is  not  to  take  efifect  as  a 
deed  till  the  condition  be  performed ;  and  then  it  is  a  deed  to- 
all  intents  and  purposes.  What  was  the  condition  here  and 
who  was  to  perform  it  ?  The  condition  was  the  delivery  out 
of  the  bond  store  by  the  Seeeiver  General  of  a  quantity  of 
merchandize,  upon  which  the  document  as  signed  by  the  de- 
fendant would  have  its  full  legal  effect.  But  if  it  was  filled  up 
or  altered  without  his  assent  after  he  had  signed  it,  so  as  to 
increase  his  liability  or  injuriously  afiect  his  position  as  defined 
in  the  document  when  he  signed  it,  he  would  be  thereby  ex- 
onerated. The  observations  of  Chief  Justice  Best  in  ffudsan 
V.  Bivett,  6,  Bing,  388,  that  he  begged  not  to  be  taken  as  deci- 
ding that  if  a  deed  be  altered,  with  the  consent  of  the  parties, 
after  it  is  executed,  it  is  not  to  be  considered  us  a  good  deed,, 
and  if  all  the  parties  assent  to  the  alteration  of  a  deed,  it  will, 
in  its  altered  shape  be  a  good  deed,  sustains  this  view.  In  that 
case  the  defendant  executed  a  deed  conveying  his  property  to 
trustees  to  sell  for  the  benefit  of  creditors,  the  particulars  of 
whose  demand  were  stated  in  a  deed ;  a  blank  was  left  for  one 
of  the  principal  debts,  the  exact  amount  of  which,  being  sub- 
sequently ascertained,  was  inserted  in  the  blank  the  next  day, 
in  the  defendants'  presence  and  with  his  assent.  He  afterwards 
recognized  the  deed  as  valid  in  various  ways,  particularly  by 
being  present  when  it  was  executed  by  his  wife  and  by  joining 
her  in  a  fine  to  enure  to  the  uses  of  the  deed.  Held  that  the 
deed  was  valid  notwithstanding  the  filling  up  of  the  blank  after 
the  execution.  And  so  should  we  hold  in  this  case,  if  the  de- 
fendant having  signed  the  paper  and  after  it  was  filled  up  re- 
cognised it  and  assented  to  the  filling  up  of  it,  as  Rivett  did ; 
but  the  blanks  were  not  filled  up  in  his  presence,  and  he  did 
nothing  to  recognise  the  deed  as  valid  after  they  were  filled  up ; 
on  the  contrary  he  repudiated  the  deed,  as  fraudulently  filled 
up  for  a  greater  sum  than  he  undertook  to  become  surety  for. 
So  that  Hudson  v.  Bivett  does  not  appear  to  help  the  Crown. 

In  J  Step.  Com,  ^61,  it  is  said  a  deed  is  void  for  want  of  pro- 
per parties  and  a  proper  subject  matter,  or  of  sufficient  and  legal 
words,  or  of  sealing,  and  by  the  statute,  in  most  cases,  signing 
also,  or  for  want  of  delivery. 

In  Addison  v.  Cost,  4^,  it  is  laid  down  that  if  material  blanks 
purposely  left  in  a  deed  are  filled  up  after  a  deed  is  executed 
with  the  assent  of  all  the  parties  to  the  instrument,  the  deed 
must  be  redelivered.— S  £a8t,  554,  S  Bing,  368,  4-  Bing,  123. 
KeeU  V.  Wheelei-,  13  Law,  J.C.R,  170,  8  S,N.B.  323.    Again,  itt 
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Squm  V.  WhUten,  1  Ch.  E.  Ind.,  J^7,  published  in  1853,  it  was 
held  that  an  iDstrument  purporting  to  be  a  bond  executed  by 
the  obligor  with  blanks  for  the  name  of  the  obligee  and  there- 
fore void  in  law,  is  inoperative  in  equity  as  an  agreement,  there 
being  no  second  contracting  party.  In  this  case  neither  the 
names  of  the  obligee  nor  the  sums  were  inserted  when  the 
paper  was  signed.  I  am  not  now  going  to  inquire  how  far  a 
Court  of  Equity  would  interpose  to  make  good  a  clerical  error 
in  the  omission  of  an  obligor's  name  in  the  body  of  a  bond 
which  he  had  signed  and  sealed,  as  in  Crosbey  v  MiddUton,  3 
Ch.  Hep.  99.  But  I  refer  to  Squm's  case  as  a  decision  in  equity 
to  show  that  such  omissions  avoid  the  deed  at  law. 

I  come  now  to  the  principal  case  of  HihUewhite  v.  McMoonu, 
6  M.  &  W..  201y  on  the  authority  of  which  the  charge  to  the 
jury  in  this  case  was  made.  I  deem  it  conclusive,  not  only  in 
support  of  the  general  principles  on  which  the  validity  of  deeds 
depend,  but  also  a  direct  authority  in  point.  I  have  seen  no 
cose  in  which  it  has  been  questioned  either  directly  or  indi- 
rectly. It  it  was  decided  in  1840,  and  does  not  clash  with 
Hudson  V.  Eiveit,  decided  in  1829,  and  the  name  of  Baron  Park 
stamps  the  authority  of  the  decision  with  the  highest  judicial 
repute.  The  plaintiff  in  that  action  sold  to  the  defendant, 
McMoorne,  a  number  of  shares  in  the  Brighton  Bailway  Co., 
which  were  required  by  the  Eailway  Act  to  be  conveyed  by 
writing  under  the  hands  and  seals  of  both  parties.  The  plain- 
tiff had  purchased  a  number  of  shares  from  one  Pritchard  which* 
were  the  shares  he  intended  for  defendant.  Pritchard  executed 
a  deed  under  seal  of  the  shares,  leaving  blanks  in  the  deed  for 
the  name  of  the  vendee  and  for  the  purchase  money,  which  the 
broker  offered  to  fill  up  according  to  the  plaintiffs  agreement 
with  the  defendant.  But  the  defendant  refused  to  fulfil  his 
contract.  The  shares  were  re-sold  by  the  plaintiff,  and  this 
action  was  brought  for  the  difference  between  their  sale  price 
and  what  the  defendant  agreed  to  pay  for  them.  The  claim* 
was  resisted,  the  conveyance  tendered  being  void  at  common 
law,  as  there  was  a  blank  in  it  for  the  name  of  the  transferee. 
Nearly  all  the  cases  cited  on  the  present  occasion  were  cited  on 
that  agreement.  It  should  not  be  forgotten  that  this  case 
comes  also  within  the  statute  of  frauds,  as  this  bond  was  given  as 
a  security  for  the  debt  of  a  third  party.  But  what  does  Baron 
Park  say  in  his  able  judgment  ?  Assuming,  then,  the  instru- 
ment to  be  a  deed,  it  was  wholly  improper,  if  the  name  of  the 
vendee  was  left  out,  and  to  allow  it  to  be  afterwards  filled  up- 
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by  an  agent  appointed  by  parol,  and  then  delivered  in  the  ab- 
:Senee  of  the  principal,  as  a  deed,  would  be  a  violation  of  the 
principle  that  an  attorney,  to  execute  and  deliver  a  deed  for 
another,  must  himself  be  appointed  by  deed.    The  only  case 
.cited  in  favor  of  the  validity  of  a  deed  in  blank,  afterwards 
.filled  in,  is  that  of  Texira  v,  Evans,  where  Lord  Mansfield  held, 
ithat  a  bond  was  valid  which  was  given  with  the  name  of  the 
.obligee  and  sum  in  blank  to  a  broker  to  obtain  money  upon  it, 
and  he  borrowed  a  sum  from  the  plaintiff,  and  then  inserted 
his  name  and  the  sum.     But  the  case  is  questioned  by  Mr. 
Preston  in  his  edition  of  Shepp  Touch,  68,  "as  it  assumes 
there  could  be  an  attorney  without  deed,"  and  we  think  it 
cannot  be  considered  in  law.     On  the  other  hand  there  are 
several  authorities  that  an  instrument  which  has  a  blank  in  it, 
-which  prevents  it  from  having  any  operation  when  it  is  sealed 
.and  delivered,  cannot  become  a  valid  deed  by  being  afterwards 
ffiUed  up.     Com.  Dig,  Fait,  A.  I.,  it  is  said :  "  If  a  deed  be  signed 
and  sealed,  and  afterwards  written,  it  is  no  deed."     To  the 
-same  effect  is  Sliepp,  Toucii.  5^     In  Weeks  v.  Malliard,  6*.  the 
instrument  had  nothing  to  opemte  upon,  as  it  referred  to  a 
schedule  as  annexed,  which  was  not  annexed  at  the  time  of 
execution,  and  it  was  held  that  the  subsequent  annexation.,  in 
the  absence  of  one  of  the  parties,  did  not  give  it  operation  as 
part  of  the  deed.     So,  where  a  bail  bond  was  executed,  and  a 
.condition  afterwards  inserted,  it  was  held  bad  as  a  bail  bond. — 
Powell  V  Duff.    The  cases  cited  on  the  other  side  were  all  of 
.them  distinguishable.     In  one,  Hudson  v.  Revett,  a  blank  in  a 
part  material  was  filled  up,  as  to  him  the  deed  was  complete ; 
in  a  third,  Matsoii  v.  Booth,  the  point  decided  was  that  a  com- 
plete bond  was  not  rendered  void  by  the  subsequent  addition 
of  another  obligor  with  the  assent  of  all  parties.     It  is  unne- 
cessary to  go  through  the  others  which  were  cited  on  the  argu- 
ment.    It  is  enough  to  say  that  there  is  none  that  shows  that 
an  instrument  which,  when  executed,  is  incapable  of  having 
Any  operation,  and  is  no  deed,  can  afterwards  become  a  deed, 
by  being  completed  and  delivered  by  a  stranger  in  the  absence 
.of  the  party  who  executed  and  unauthorized  by  instrument 
under  seal.     In  truth  this  is  an  attempt  to  make  a  deed  trans- 
ferable and  negotiable,  like  a  bill  of  exchange  or  exchequer 
bill,  which  the  law  does  not  permit." 

For  all  these  reasons  I  am  of  opinion  that  the  exception 
taken  to  the  judge's  charge  is  untenable,  that  the  filling  up  of 
ihe  bond  or  instrument  by  Barnes  after  defendant  signed  it 
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in  his  abseuco  aud  without  any  authority  from  him  under  seal 
and  without  any  subsequent  assent  or  confirmation  thereof  by 
him,  was  improper  and  invalid,  and  that  the  defendant  is  not 
bound  thereby.  The  verdict  will  therefore  stand,  and  let  the 
rule  nid  be  discharged  accordingly. 


Mr.  Justice  Bobinson: 

Taking  into  consideration  the  fact  that  this  court  is  the 
dernier  ressort  in  the  colony,  and  that  three  judges  constitute 
it,  I  do  not  think  that  any  technical  rule  should  be  imported 
to  cause  judgment  to  be  given  in  any  case,  except  with  the 
concurrence  of  a  majority ;  and  that  justice  requires  that  mat- 
tei-s  should  remain  in  statu  quo  until  the  Chief  Justice,  who 
•has  heard  the  argument,  deliver  his  judgment. 

Having  relieved  myself  of  responsibility  by  expressing,  as  I 
have  done,  my  objection  to  this  case  being  disposed  of  until 
three  judges  shall  be  present,  aud  my  brother  Judge  Little 
having  now  given  his  reasons  for  discharging  the  rule  7iisi,  I 
must  express  those  by  which  my  judgment  has  been  led  to  a 
different  conclusion,  lest  by  my  silence  I  should  be  deemed  to 
acquiesce  in  his  opinion : 

I  have  given  to  the  questions  raised  in  this  matter  much 
consideration,  the  result  of  which  has  been  to  remove  any 
doubts  previously  entertained  by  me.  When  a  definite  opinion 
is  to  be  formed  during  the  hurry  of  trial  upon  involved  ques- 
tions of  law,  and  the  jury  charged  thereupon,  it  would  be  no 
matter  of  surprise  that  there  should  be  some  misdirection ;  and, 
therefore,  I  suggested  then  that  the  facts  should  be  specially 
found  in  order  that  judgment  might  after  proper  deliberation 
be  CLtered.  But  that  course  was  not  adopted  ;  a  general  ver- 
-dict  was  delivered  for  the  defendant  under  the  charge  of  my 
learned  brother  Judge  Little,  and  the  plaintiff'  obtained  the  fol- 
lowing rule  for  the  purpose  of  setting  aside  that  verdict : 

*'  It  is  ordered  that  the  verdict  in  this  cause  be  set  aside  aud  a  new  trial 
had  on  the  ground  of  misdirection,  unless  cause  be  shewn  to  the  contrary 
'Within  four  days. 

"By  the  Court, 

"M.  W.  Walbank,  C.  C.  d;  Reg, 
"lOlh  December,  1864." 

The  action  was  upon  a  bond  to  recover  from  the  defendant 
£772  14s.  stg.,  being  the  amount  of  duties  payable,  but  not 
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paid,  by  Messrs.  J.  B.  Barnes  &  Co.  upon  rum  imported  hy 
them,  for  which  payment,  as  is  alleged,  the  defendant  became- 
surety.  On  the  face  of  the  bond  the  name  and  seal  of  Thomas- 
Molloy  appear  binding  himself  to  the  Queen  for  the  amount 
sought  to  be  recovered  by  this  suit.  The  defendant  pleaded 
Tum  est  factum  and  a  special  plea,  in  which  he  alleged  that  he 
did  not  seal  and  deliver  the  said  instrument;  that  when  he 
signed  it  the  amount  and  several  other  matters  were  not  in- 
serted, and  that  they  were  afterwards  added  without  his  assent 
or  authority.  On  which  pleas,  thus  duplex  in  their  character^ 
the  plaintiff  took  issue. 

From  the  evidence  it  appeared  that  at  the  time  the  bond  was- 
signed  by  the  defendant  it  was  in  blank — that  is,  it  was  a 
printed  form  with  no  sum  filled  in ;  that  having  signed  it  he 
left  it  with  Mr.  William  Barnes,  by  whom  the  amount  was  to* 
be  ascertained  and  filled  up ;  and  that,  when  Barnes  completed 
it  he  delivered  it  to  the  collector  on  receiving  from  such  collec- 
tor  a  sufferance  for  his  rum. 

It  also  appeared  in  evidence  that  these  instruments  are 
known  by  the  trade  as  "  Custom  House  bonds'' ;  that  the  com- 
mon practice  with  merchants  here  has  been  to  execute  them  iu 
blank  in  the  manner  done  by  the  defendant ;  not  at  the  Custom 
House,  or  in  the  presence  of  any  official,  but  at  the  merchant'^ 
private  office ;  that  the  defendant  himself  had  before  this  exe- 
cuted similar  instruments  iu  the  same  manner  for  Barnes  and 
Co.,  and  Barnes  &  Co.  for  him ;  and  the  defendant  stated  in  his^ 
testimony — "  When  I  signed  the  bond,  Barnes  might  do  what- 
he  liked  with  it."  This  practice  in  the  Custom  House  of  ac- 
cepting bonds  executed  behind  the  back  of  the  collector  is  suffi- 
ciently hazardous,  and  very  unlike  the  practice  that  prevails  in 
all  courts  where  recognizances  are  entered  into ;  but  I  suppose 
it  was  adopted  in  case  of  the  trade,  and  it  seems  to  have  been 
well  understood,  for  the  assistant  collector  stated  that  during 
the  thirty  years  he  had  been  connected  with  the  department 
this  was  the  first  time  he  heard  of  a  bond  of  that  kind  being 
questioned.  He  s^iw  MoUoy's  signature  to  the  bond,  and  was^ 
induced  by  the  act  of  the  defendant  to  trust  Barnes.  Molloy 
asserts  that  Barnes  told  him  he  only  wanted  a  bond  for  £50  or 
£70 ;  which  assertion  Barnes  contradicts,  and  declares  that  no 
amount  was  named  by  him  or  asked  by  Molloy.  But,  if  the 
fact  were  as  Molloy  asserts,  it  would  not  affect  the  legal  rights 
of  the  obligee  to  recover,  provided  such  obligee  was  ignorant 
of  that  fact,  because  where  an  authority,  which  appears  on  the 
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-face  of  it  to  be  geiienil,  is  given,  a  third  party  need  not  inquire 
jxs  to  private  instructions ;  for  the  principal  is  bound  whether 
such  instructions  are  followed  or  disobeyed  by  the  agent," — 
^3  Z.  M.y  10.  Lord  Mansfield  said  that  "  he  who  trusts  must 
run  the  risk  of  his  credit." — ?i  i/.,  12J2 ;  and  if  the  defendant 
•enabled  Barnes  to  do  that  which  Barnes  did,  the  defendant  can* 
not  afterwards  repudiate  his  own  act  and  escape  from  a  respon- 
sibility he  voluntaiily  incurred.  The  Custom  House  authorities 
-do  not  appear  to  have  committed  any  laches,  and  the  equity  of 
the  case  seems  to  be  with  the  plaintiff*,  who  ought  to  have  judg- 
ment, unless  some  inflexible  rule  of  law  intervenes  to  prevent 
such  adjudication. 

As  regards  bills  of  exchange,  it  is  settled  beyond  controversy 
by  numerous  decisions  that  a  party  who  signs  his  name  to  a 
blank  bill  stamp  and  delivers  it  to  S.,  thereby  authorizes  S.  to 
insert  any  amount  the  stamp  will  warrant, — 1  H,  &  i?.,  313  ; 
S  DougL.oH;  2  B.  N.  C,  553;  and  Lord  Ellenborough  sums 
up  the  whole  doctrine  in  these  words:  "If  a  man  is  foolish 
enough  to  sign  in  blank,  he  must  tj%ke  the  consequences," — 
1  St.  Rs.  England  vs.  Roper.  Now,  is  there  any  rule  of  law 
which  forbids  the  same  principle  being  applied  to  bonds  ?  I  do 
not  believe  there  is,  provided  the  blanks  in  the  bond  be  filled 
up  before  that  which  technically  gives  efficacy  to  such  sealed 
instruments  takes  place — I  mean  "delivery." 

A  deed  when  completed  is  avoided  by  a  material  alteration 
.subsequently  made  without  the  assent  of  the  obligor ;  so  is  a 
bill  of  exchange  and  so  is  every  contract,  upon  this  obvious 
principle,  that  no  one  is  to  be  held  responsible  for  more  than 
his  agreement  And  in  Masters  vs.  Millar,  3  H.  B.,  tJf3,  the 
Lord  Chief  Baron  McDonald  remarks:  "I  see  no  distinction 
as  to  the  point  in  question  (alteration)  between  bills  of  ex- 
change and  deeds'*.  I  am  sure  that  much  of  the  difficulty  of 
this  case  has  arisen  from  confounding  the  act  of  signing  the 
deed  with  its  delivery,  and  from  the  indiscriminate  and  not 
always  precise  use  of  the  word  "  executed."  Sometimes  a  deed 
is  spoken  of  as  executed  when  it  has  only  been  signed;  at 
other  times  when  it  is  signed,  sealed  and  delivered.  It  is,  how- 
ever, undeniable  that  a  deed  only  takes  effect  from  its  delivery , 
and  if  the  bond  here  had  been  delivered  by  MoUoy  as  a  com- 
plete instrument  to  the  obligee  any  subsequent  alteration  or 
addition  in  it  would  have  raised  other  considerations ;  but  it 
was  not  delivered  by  MoUoy  to  the  obligee  at  all.  Nor  was  it 
ooasidered  by  him  to  be  a  complete  instrument  when  he  gave 
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it  to  Diiriics ;  he  knew  ihut  an  addition  was  to  be  uuido  to  it,- 
and  therefore,  liis  act  was  only  in  ^fieri.    In  luy  judgment  there 
was  not  any  delivery  of  this  bond  until  Barnes  delivered  it  at 
the  Custom  House  in  its  completed  form,  on  receiving  the  suf- 
ferance for  his  rum      Previous  to  that  the  instrument  was  aiv 
escrow,  which  is  described  to  ))e  "  Where  a  deed  is  handed  to  a 
third  party,  but  it  appears  from  all  the  circumsUinces  tliat 
something  else  is  to  be  done  before  the  party  signing  it  is  to- 
be  bound. — o  H.  &  X.,  SOO.     In  Hibhlewhitc  vs  McMorine,  G  M. 
&  W.,  relied  on  by  the  defendant,  it  was  stated  arguendo  and 
not  denied,  "  there  are  two  classes  of  cases  where  deeds  are 
held  good  after  a  subsequent  addition,  the  one,  «&c,&c  :  the 
other,  where  at  the  time  of  the  execution  there  is  something  to 
he  ascertained,  and  is  to  be  filled  up  afterwards"     And  Baron 
Parke,  in  the  same  case,  adds  "  perfecting  an  incomplete  deed 
is  not  an  alteration," — p.  210.     In  this  case  the  amount  of 
duties  to  be  paid  by  Barnes  was  to  be  ascertained  and  then 
filled  up  in  the  bond ;  and  it  is  trifling  with  common  sense  to 
suppose  that  it  could  have  been  considered  as  having  any  ope- 
ration until  a  sum  was  written  in,  for  that  was  the  object  and 
end  of  the  transaction.     No  one  would  seriously  contend  that 
Molloy  expected  that  a  blank  bond,  with  his  name  to  it,  was 
to  be  presented  at  or  received  by  the  Custom  House.     The 
authority  of  Ilmlson  vs.  JRevett,  o  B,,  in  its  general  doctrine,  is 
well  nigh  conclusive  upon  the  present  case.     The  facts  in  that 
case  shew  an  express  authority  more  strongly  than  in  this,  but 
the  general  principles  of  law  there  are  equally  applicable  here. 
There  a  deed  had  been  signed  and  sealed  witli  a  blank  for 
amount  to  be  ascertained  and  filled  up  afterwards,  and  it  was, 
after  it  had  been  so  signed  and  sealed,  handed  to  a  third  party 
to  have  that  blank   filled  up ;  the  blank  was  filled,  and  the 
validity  of  the  deed  was,  in  consequence,  impugned  by   the 
party  who  had  so  signed  and  sealed  it  and  had  authorized  the 
blank  to  be  filled  up.     Its  validity  was,  however,  upheld  by 
the  unanimous  opinion  of  the  Court  of  Common  Pleas.     The 
whole  of  that  case  is  pertinent  to  the  questions  now  under 
consideration,  but  I  shall  only  transcribe  one  passage  from  the 
judgment  of  Lord  Wynford : 

"  I  shall  not  travel  through  the  different  cases  that  have  been 
cited  with  respect  to  the  alteration  of  deeds ;  but  I  beg  not  to 
be  taken  as  deciding  that  if  a  deed  be  altered  with  the  consent 
of  all  the  parties  after  it  is  executed,  it  is  not  to  be  considered 
a  good  deed,  I  think  if  we  were  driven  to  examine  that  ques- 
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tion,  it  would  be  found  that  in  these  times,  whatever  might  have 
been  thought  formerly,  if  all  the  parties  assent  to  the  alteration 
of  a  deed  it  will  in  its  altered  shape  be  a  good  deed.  But  I  do- 
not  decide  this  case  upon  that  ground ;  I  decide  it  on  this,  that 
it  was  no  deed  at  all  until  the  sums  were  written  in,  and  that 
then  the  jury  were  warranted  in  presuming  a  delivery  to  make" 
it  a  deed;  or,  if  it  were  a  deed,  it  was  delivered  only  to  have 
operation  from  the  time  that  those  sums  were  written  in  which 
were  to  give  it  all  its  effect.  I  think  we  must  take  it,  from 
what  passed  at  the  time  of  the  execution,  it  was  not  to  be  con- 
sidered as  having  effect  till  it  could  have  its  full  effect,  by  all 
the  sums  being  written  in  that  were  to  be  written  in," 

It  is  urged  on  behalf  of  the  defendant  that  before  Barnes 
could  legally  delirer  Molloy's  bond  to  the  Customs'  officer,  he 
should  have  been  appointed  by  deed  for  that  purpose ;  but  no 
authority  for  that  position  has  been  cited.  It  is  true  that  the 
full  execution  of  a  sealed  instrument,  by  an  agent, — by  which 
I  mean  sealing  and  delivery — is  usually  done  by  one  authorized 
by  deed ;  but  I  do  not  find  it  laid  down  any  where  that  an  agent 
merely  to  deliver  a  deed,  already  signed  and  sealed  by  the  prin- 
cipal, must  be  so  authorized.  On  the  contrary,  I  find  it  laid 
down  in  Shep,  Touch,  55 — "a  deed  may  be  delivered  by  the 
party  who  makes  it,  or  by  any  other  person,  by  his  authority 
or  subsequent  assent," — even  subsequent  assent  will  suffice. 
Hibhlcwhitc  v.  McMorlne  was  relied  upon  for  the  defendant ;  as 
I  read  that  authority  it  bears  little  analogy,  and  no  resemblance, 
to  this  case;  the  main  question  there  for  determination  was 
whether  a  transfer  of  shares  which  was  signed  and  sealed  by 
one  party  only  fulfilled  the  requirements  of  a  statute  which  ex- 
pressly directed  such  transfers  to  be  executive  by  both  parties ; 
moreover  it  is  essential  to  the  transfer  of  property  that  there 
should  be  a  transferrec  in  whom  the  estate  should  vest,  and  ob- 
viate the  difficulty  of  the  title  remaining  in  abeyance ;  and  in 
that  case  there  was  "  a  conveyance  to  nobody,"  :i  M,  cO  G.  700, 
and  Baron  Parke  declared  such  an  one  invalid ;  as  to  the  obiter 
dictii,  I  do  not  find  one  observation  of  that  learned  judge,  when 
read  secundum  s^cbjectam  viateriam  which  conflicts  with  the 
conclusions  I  have  reached  in  the  present  case. 

My  learned  brother  judge.  Little,  expressed  to  the  jury  a 
strong  opinion  that  the  bond  signed  and  sealed  in  blank  was 
void,  and  he  submitted  to  them,  whether  the  testimony  given 
by  the  witnesses  satisfied  them  that  Molloy  had  authorised 
Barnes  to  fill  up  the  bond  for  £742 ;  and  if  it  did  not,  they 
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should  find  for  the  defendant.  Other  issues  were  left  to  them, 
but  that  was  the  principal  one — the  finding  of  the  jury  unde* 
such  a  charge  was,  properly  enough,  a  general  verdict  for  the 
defendant;  but  in  my  opinion  the  learned  judge  was  required 
by  law  to  have  gone  further,  and  to  have  told  them  that  the 
defendant  might  still  be  liable,  although  no  witness  should  prove 
the  express  authorization  of  Barnes,  because  from  certain  given 
facts,  if  found,  the  law  would  infer  authority.  He  did  not  do 
so,  and  the  omission  of  the  learned  judge  to  inform  the  jury 
upon  a  point  which  really  was  the  essence  of  the  case,  was  in 
law  and  in  fact  as  much  misdirection  as  an  erroneous  direction. 
The  recent  trial  in  the  English  Court  of  Exchequer  establishes 
that  position.  According  to  ray  view  of  the  law  the  jury  should 
have  been  directed  that  if  the  bond  was  not  sealed  by  the  de- 
fendant himself,  there  was  an  end  of  the  present  case  ;  but  that 
if  it  was,  the  fact  of  his  having  executed  it  in  blank,  and  given  it 
to  Barnes  to  fill  up  and  use  as  a  Custom  House  bond  would  not 
render  it  void.  I  think  they  should  also  have  been  told  that  if 
they  found  the  fact  to  be  that  MoUoy  had  signed  and  sealed  the 
bond  in  blank,  and  given  it  to  Barnes  to  be  filled  up,  and  used 
by  him  as  a  Custom  House  bond,  the  law  drew  from  those  facts 
the  inference,  as  regards  an  innocent  obligee,  that  Molloy  there- 
by authorized  Barnes  to  fill  it  up  for  the  amount  inserted  in  it, 
and  that  for  such  an  amount  the  defendant  would  bn  responsi- 
ble to  the  plaintifi*,  unless  the  plaintiff  knew  that  Molloy  had 
limited  the  authority  of  Barnes,  of  which  no  evidence  had  been 
given 

I  think  there  has  been  a  misdirection,  and  that  the  law  as 
well  as  the  justice  of  the  case  requires  that  there  should  be  a 
new  trial,  and  therefore  that  this  rule  should  be  made  absolute. 

The  Attorney  General  for  the  Crown. 

Mr.  Pinscnt  and  J/r.  Hogsett  for  defendant. 
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1865,  Juli/.    Hon.  Mr.  Justice  Little. 

ArhUration—Awird— Application  for  ttay  of  proeeedingt  under— Setting  ande 

awards 

A  Jnilge  Hitting  in  vacatiou  granted  a  Htay  of  proceedings  on  an  award  ao  as  to 
permit  thn  defendant  to  apply  the  following  temi  to  hare  the  award  set  aside, 
where  it  appeared  that  the  arbitrator  had  ezi^eeded  his  authority  in  reserving 
to  himself  the  right  of  naming  a  future  ilay  for  the  sale  of  property — a  day 
having  been  fizeil  in  his  awartl  for  the  sale  of  the  same. 

This  is  uii  application  made  on  behalf  of  the  defendant  to 
ine  for  a  sUiy  of  proceedings  on  the  award  made  by  the  arbi- 
trator to  whom  this  cause  was  referred,  so  as  to  permit  the 
defendant  to  apply  to  the  Supreme  Court  in  the  next  term  for 
the  purpose  of  settin<^  the  award  aside  upon  various  grounds 
stated  in  the  inile  nisi.  Having  heard  the  Attorney  General  in 
support  of  the  award  and  Mr.  Prowse  in  opposition  to  it,  and 
considered  the  several  points  raised,  I  have  come  to  the  con- 
clusion to  accede  to  the  motion  for  a  stay  of  proceedings  upon 
the  award  until  the  next  term  of  this  court  for  the  purpose 
stated.  Without  entering  particularly  into  the  grounds  of  the 
motion  at  present,  as  they  will  be  discussed  hereafter  in  open 
•court,  it  is  sufficient  for  me  to  observe  that  I  consider  the  arbi- 
trator has  exceeded  his  authority  in  reserving  to  himself  the 
right  of  naming  at  a  future  day  after  the  making  and  delivery 
of  his  award  a  time  for  the  sale  of  the  property  in  dispute,  in 
the  event  of  its  not  being  sold  at  the  time  specified  in  the 
award  for  a  sale  thereof ;  I  will  only  remark  that  as  all  pro- 
ceedings consequent  on  such  an  exercise  of  authority  by  the 
arbitrator,  after  he  had  ceased  to  be  clotlied  with  the  powers  con- 
ferred on  him  by  law,  would  be  affected  by  that  act,  provided 
the  objection  be  tenable;  it  is,  tlierefore,  right  that  further 
proceedings  should  be  stayed  until  the  nuitter  can  be  brought 
before  the  court  for  full  and  deliberate  consideration,  not  only 
upon  this  point,  but  also  upon  all  the  grounds  on  which  the 
defendant  seeks  to  impeach  the  award.  It  is  clear  that  F,  as  a 
judge  sitting  in  vacation,  cannot  set  aside  the  award,  even  if 
I  thought  the  grounds  sufficient  to  warrant  that  courae ;  and  it 
is  equally  clear  that  the  submission  must  be  made  a  rule  of 
court  before  steps  can  be  taken.  As  the  cause  is  in  court,  and 
the  submission  is  capable  of  being  made  a  rule  of  court,  I  think, 
junder  the  authority  cited  from  Iiussell,  T  should  give  the  defen- 
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dant  an  opportunity  of  moving  on  it  in  court,  and  for  that  pur- 
pose I  therefore  grant  an  absolute  order  accordingly. 

Attorney  General  for  plaintiff*. 
Mr.  Prmcse  for  defendant. 


Trustees  of  Estate  of  AVILLIAM  THOMAS  r. 
THOMAS  E.  COLLETT. 

1865,  October.    Hox.  Mu.  Justice  Little, 

Practice— Capias — Setting  asitU — Affidavit  of  debt,  sufficiency  of—Insohency  Act— 
Sufficient  averment  of  official  character  of  Trustees.- 

In  au  affidavit  of  debt  upon  whicli  a  capias  is  founded  it  is  sufficient  to  aver  that 
the  plaintiffs  are  the  Trustees  of  the  insolvent  estate  ;  there  is  no  nevX'ssity  to 
state  the  particulars  of  their  appointment. 

This  is  an  application  to  set  aside  the  aftiduvit,  writ,  and 
declaration  in  this  cause,  upon  the  grounds  that  tlie  affidavit 
of  debt  on  which  the  capias  is  founded,  does  not  set  out  any 
appointment  of  the  plaintiffs  as  trustees,  nor  shew  any  title  in 
them,  nor  any  sufficient  cause  of  action,  and  that  they  have  no 
title  to  sue  the  defendant,  either  under  the  order  of  court 
appointing  them,  or  under  the  Insolvent  law.  Having  fully 
considered  the  matter,  I  am  of  opinion  that  I  should  discharge 
the  rule  nisi ;  first,  because  the  affidavit  of  debt  expressly  stiites 
that  they  are  the  trustees  of  the  estate  of  the  said  AVilliam 
Thomas,  and  under  our  Insolvent  law,  section  11,  this  is  a  suf- 
ficient averment  without  stating  the  particulars  of  their  appoint- 
ment. A  title  is  thus  stated  to  be  in  them.  Secondly. — the 
affidavit  of  debt  states  positively  that  a  part  of  the  debt  claimed 
is  due  by  the  defendant,  and  gives  Die  circumstances  in  detail 
Oii  which  a  large  portion  of  it  is  founded — that  the  defendant 
received  from  Thomas's  agent  goods  valued  at  81,500,  to  sell 
them  as  agent  for  Thomas ;  that  the  deponent  believes  the  goods 
have  been  sold  by  defendant,  and  that  he  has  neither  paid  for 
the  same,  nor  accounted  for  the  sales  either  to  Thomas  or  the 
trustees  of  his  estate.  Upon  this  affidavit,  a  judge's  order  was 
obtiiined  for  issuing  of  the  capias  for  8800.  Mr.  Whiteway 
contended,  I  consider  rightly,  on  the  authority  of  Atkinson  vs. 
Salemhier  7  Dowl.  4^3,  that  where  the  objection  to  the  arrest 
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WHS  the  insufiicieney  uf  ih^  utticluvit,  the  applicitio:)  should 
have  been  to  set  aside  the  judge's  order  and  not  tlie  capias;  for 
the  capias  once  set  aside,  the  sheriff"  might  thereby  be  liable  to- 
an  action  of  trespass.  Now  this  is  simply  an  application  to  set 
aside  the  affidavit  of  debt,  the  capias  and  declaration,  not  to  dis- 
charge the  judge's  order  or  the  party  from  arrest.  I  do  not  see 
that  I  should  be  warranted  in  any  authority  I  have  seen  in 
setting  aside  an  affidavit  admittedly  good  in  part,  and  I  will 
not  siiy  bad  in  part,  for  I  am  not  called  on  in  this  view  to  offer 
a  final  opinion  upon  that  part  of  the  affidavit  which  relates  to 
the  goods  sold  by  defendant  as  agent  of  Thomas ;  though  I  may 
say  it  would  be  difficult  for  the  plaintiffs  in  their  peculiar  char- 
acter as  trustees  to  make  a  more  precise  affidavit  than  that 
made  on  their  behalf  by  Mr.  Henry  Thomas,  though  probably 
it  might  have  been  fuller  if  the  objection  had  been  anticipated. 
Thirdly — the  11th  sec.  of  the  Insolvent  Act  authorises  trustees 
appointed  by  the  Court  or  Judge  to  sue  in  their  own  names  for 
all  causes  of  action  for  the  benefit  of  the  insolvent  estate,  and 
the  25th  section  relating  to  insolvent  estates  of  deceased  per- 
sons authorises  the  trustees  of  such  estates  to  collect  and  distri- 
bute the  estate  or  effects  according  to  the  manner  of  distribution 
by  law  directed  to  be  made  in  respect  to  the  estates  of  persons 
declared  insolvent,  subject  in  all  cases  to  the  provisions  of  this 
Act."  Now,  one  of  the  provisions  authorises  the  trustees  of  in- 
solvent estates  to  sue  in  their  own  names,  under  section  11, 
and  if  the  trustees  of  the  insolvent  estates  of  deceased  persons 
could  not  sue  in  their  own  names,  they  could  not  have  the  rights 
nor  consequently  be  subject  to  all  the  provisions  of  the  Act. 
Nor  could  a  trustee,  appointed  where  there  was  no  executor  or 
administrator,  sue  in  his  own  name,  nor  in  any  other  person's, 
for  a  debt  due  to  the  deceased,  if  the  provision  in  the  11th  sec. 
did  not  apply  to  trustees  appointed  under  the  25tli  section.  1 
admit  that  without  that  provision  they  could  not  sue  in  their 
own  names ;.  and  I  own  that  the  conclusion  I  have  formed  is 
one  cf  first  impression,  as  this  is  the  first  time  the  point  has 
been  raised  on  the  25th  section  of  the  Act.  But  being  in  fur- 
therance of  justice,  any  doubt  I  entertained  on  the  point  has 
been  so  far  reconciled  with  my  present  conclusion,  by  taking 
the  whole  Act,  and  reading  one  part  by  a  regard  to  the  other 
parts  of  it,  the  apparent  intention  of  the  legislature  is  arrived 
at,  which  was  to  facilitate  the  recovery  of  debts  by  trustees  of 
insolvent  estates  by  taking  actions  in  their  own  names.  For 
these  reasons  I  am  of  opinion  that  the  rule  7iisi  should  be  dis- 
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charged.  I  should  be  pleased,  provided  an  opportunity  occurred, 
if  the  question  on  the  25th  section  were  mised  before  the  whole 
Court  upon  a  fuller  discussion,  for  the  purpose  of  receiving  a 
more  formal  decision  thnn  it  could  have  on  a  summary  applica- 
tion before  a  single  ju(l;je. 

Mr.  Whitetoay,  Q,  C,  for  plaintiffs 
J/r.  Proivse  for  defendant. 
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Insn ranee— Marine  Mutual  iMumnce  Club— Construction  of  rules— Abandonment 

Absolute  total  loss— Constructive  total  loss — Partial  loss — Practice — 

Jlule  nisi  for  non-suit  or  neio  trial. 

A  ship  iuturiHl  for  £1200  for  the  season  under  the  rales  of  the  Mutual  Insu ranee 
Club,  Brigus,  went  on  shore  at  Frenchman's  Cove,  Fortune  Bay,  in  Newfound- 
land, on  a  voyage  from  Sydney,  being  about  seventy  miles  out  of  her  proper 
oourse.  She  was  abandoned  shortly  after  by  the  master  and  crew,  and,  al- 
though injured  but  slightly,  no  attempt  was  made  by  the  crew  to  get  her  off 
and  no  .survey  called,  but  she  was  offered  for  sale  and  sold  for  forty  shillings. 
Some  mouths  after  the  vessel  was  got  off  and  repaired.  In  an  action  for  the 
insurance  the  jury  fountl  a  verdict  for  the  full  amount  holding  there  was  a 
constructive  loss.  It  appeared  that  no  notice  of  abandonment  was  given.  On 
a  rule  nisi  for  non-suit  or  new  trial, 

J/eld—The  venlict  must  be  s^t  aside.  Tlie  nale  by  the  master  did  not  nor  did 
the  other  facts  constitute  an  actual  total  loss,  and  if  there  was  a  constructive 
total  loss,  which  would  have  entitled  the  assured  to  abandon,  they  could  not 
recover  for  such  loss  not  having  given  notice  of  abandonment. 

Jfeld— The  owner  under  the  facts  was  entitled  to  recover  for  a  partial  loss  only, 
which  would  be  mea.sure<l  by  the  expense  of  floating  off  aiyi  repairing  the 
vi'ssel. 

Mil.  Justice  IiOBIXSon  stated  to  the  effect  that  in  this  case  he 
and  his  brother  judge  were  agreed  upon  some  points,  amongst 
others  that  tlie  plaintiff  was  entitled  to  judgment,  but  differed 
as  to  the  amount,  and  the  principles  on  which  the  case  ought 
to  be  determined ;  that  yesterday  they  had  a  conference  with 
the  Chief  Justice,  who  was  unwell,  and  the  Chief  Justice  autho- 
rized his  brother  judges  lo  state  that  having  been  counsel  for 
the  defendant  he  had  abstained  and  still  desired  to  abstJiin 
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from  taking  any  part  in  the  adjudication  of  the  cause.  If, 
owing  to  the  inability  of  the  two  judges  to  agree,  his  judgment 
should  be  required  he  would  enter  into  consideration  of  the 
whole  case  and  deliver  his  judgment  on  the  first  Monday  in 
February,  adding  that  the  present  leaning  of  his  mind  (without 
at  all  pledging  himself  to  his  future  decision)  was  to  dminish 
the  amount  Judge  Little  thought  was  payable  to  plaintiff  by 
one-half  the  difference  between  that  sum  and  the  sum  Judge 
fiobinson  thought  payable,  to  which  arrangement  Judge  Little 
declared  his  willingness  to  accede,  but  that  he  (Judge  Bobin- 
son),  having  adjusted  according  to  his  view  of  the  law,  the  full 
amount  which  the  underwriters  were  legally  bound  to  pay,  he 
could  not  persuade  himself  that  he  had  any  warrant  to  concur 
in  any  arrangement  to  order  more  than  that  sum  out  of  the 
defendant's  pocket  for  the  purpose  of  putting  it  into  the  plain- 
tiff's That  both  parties  relied  upon  the  law,  which  the  judges 
were  bound  to  administer  according  to  the  best  of  their  power,, 
not  to  bend  or  break  it  for  the  purpose  of  effecting  a  compro- 
mise which  the  parties  could  themselves  effect  if  they  pleased ; 
but  he  advised,  and  his  brother  judges  had  concurred  with  him 
in  the  course  tiiey  were  now  about  to  adopt,  namely,  that  each 
of  them  should  read  his  opinion  (without  giving  judgment)^ 
and  thus  possibly  enable  the  litigants  to  make  a  compromise 
with  their  own  property,  which  the  court  could  not,  according 
to  his  view,  properly  order. 

It  was,  however;  an  unusal  course  and  by  no  means  free  from 
objection,  but  was  adopted  by  the  judges  in  consideration  of 
the  peculiar  circumstances  attending  this  case,  of  the  large  sum 
of  money  locked  up  from  the  plaintiff,  and  of  the  repeated  ap- 
plications of  both  parties  that  the  cause  should  be  determined.*' 

*  Immediately  after  the  delivery  of  the  following  decision  of  Judge  RobinsoD 
and  of  Juilge  Little,  the  parties  Mettled  the  case  by  compromise. 


Hon.  Mr.  Justice  Robinson: 

Generally  it  is  desirable  that  in  important  causes  the  reason 
which  influence  the  judgments  of  this  court  should  be  publicly 
given,  and  in  the  present  case,  which  is  one  of  a  large  number 
of  claims  arising  out  of  the  same  transaction  and  to  be  gov- 
erned by  the  same  law,  it  is  especially  desirable  that  such  a 
course  should  be  pursued ;  this  rule  should  be  disposed  of  by 
a  regard  to  those  established  principles  which  regulate  con- 
tracts of  insurance ;  for  if,  with  a  view  of  meeting  the  sup- 
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posed  exigencies  or  hardships  of  particular  cases  the  laud-marks 
of  the  law  are  to  be  disregarded,  I  do  not  see  how  any  one 
could  conduct  his  business  with  safety,  or  appeal  to  a  court 
with  ceitainty,  and  we  know  how  high  an  authority  declares 
that  few  greater  evils  could  afflict  a  community  than  uncer- 
tainty with  regiird  to  those  rules  which  protect  our  lives  and 
regulate  our  properties. 

Under  one  of  three  contingencies  can  the  plaintiff  recover 
compensation  from  his  underwriters  for  the  loss  of  the  Bainbow, 
insured  for  £1,200  in  the  Mutual  Insurance  Club  of  Brigus ; — 
first,  as  for  an  absolute  total  loss,  or  secondly,  as  for  a  construc- 
tive total  loss,  or  thirdly,  as  for  a  partial  loss. 

These  several  views  were  submitted  by  me  to  the  jury,  and 
they  arrived  at  the  conclusion  which  they  reduced  into  writing 
and  handed  in — that  the  plaintiff  had  not  committed  any  fraud, 
and  that  they  found  their  verdict  for  him  on  a  constructive  loss 
for  £1,200  and  £115  interest. 

No  exception  was  taken  to  the  charge,  but  the  verdict  is  im- 
pugned cis  being  unsupported  by  evidence  and  as  excessive,  and 
is  sought  to  be  set  aside  in  the  event  of  a  preceding  motion  for 
a  non-suit  proving  unsuccessful. 

The  alleged  grounds  of  non-suit  are  that  the  4th,  6th  and 
10th  rules  of  the  club  (which  rules  practically  constitute  the 
policy)  were  conditions  precedent,  and  were  not  observed  by 
the  defendant.  An  objection  similar  in  principle  was  made 
with  leferencc  to  the  rules  of  the  same  club  in  1859  in  the 
cause  Jioffcrsoii  vs.  Sjrrackiin,  and  the  judgment  of  the  Supreme 
Court  then  pronounced  governs  the  present  case  in  respect  to 
the  legal  effect  of  those  rules.  It  is  my  opinion  that  none  of 
the  three  rules  above  referred  to  constituted  a  condition  pre- 
cedent, being  merely  directory,  and  that  there  is  not  any  ground 
for  a  non-suit. 

But,  although  these  rules  do  not  constitute  conditions  prece- 
dent, the  4th  rule  materially  afl'ects  the  right  of  the  defendant 
to  abandon,  and  therefore  to  receive  for  a  constructive  total 
loss. 

In  considering  whether  the  vessel  was  or  was  not  an  absolute 
total  loss,  regard  must  be  had  to  the  well  understood  rule  of 
law  in  that  behalf,  which  is  "  that  where  a  ship  is  lost  or  des- 
troyed, or  captured  or  reduced  to  a  mere  congeries  of  planks, 
so  as  to  exist  no  longer  a  ship,  she  is  to  be  considered  an  abso- 
lute total  loss," — R(ynx  vs,  Salvador.     "  But  the  stranding  of  a 
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•ship  is  not  of  itself  to  be  deemed  a  total  loss." — 3  Kent,  C,  323. 
Now,  how  does  that  definition  apply  to  the  facts  in  the  present 
-case  as  they  appeai'ed  in  evidence  ?  The  vessel,  in  forty  hours 
after  they  left  Sydney,  with  a  fair  wind  all  the  time,  was  found 
seventy  miles  out  of  her  course,  and  run  aground  upon  a  sandy 
beach  near  Frenchman's  Cove,  in  Fortune  Bay,  on  Tuesday 
-night,  14th  December,  1863.  The  captain  and  crew,  in  twenty 
minutes,  lowered  their  boat  and  deserting  their  ship,  went  on 
shore.  The  following  day,  or  day  after  that,  the  vessel  was 
still  on  the  sands,  and  no  one  in  possession  of  her — she  was 
then  boarded  again  by  the  master  and  crew,  who  removed  some 
of  their  clothes.  No  efforts  were  used  to  ^et  her  off,  no  en- 
quiries made  as  to  the  possibility  of  doing  so.  She  did  not 
make  much,  if  any,  water  more  than  she  used  to  do ;  her  masts, 
spars,  sails  and  rigging  ^except  one  sail)  were  as  sound  as  when 
she  went  tishore ;  no  survey  was  held  upon  her  or  appraisement 
made  of  the  damage,  because,  as  the  master  alleged,  competent 
persons  were  not  there  to  be  found ;  but  on  the  next  morning 
an  auction  was  called  in  the  same  place,  thus  destitute  of  in- 
habitants, and  the  vessel  and  gear,  valued  at  £1,200,  with  cargo 
on  board,  valued  at  £300,  were  all  sold  for  40  shillings.  After 
she  was  sold,  and  the  master  had  left  the  place,  her  anchors, 
chains,  rigging,  &c«,  were  taken  on  shore  and  secured  by  the 
purchaser,  and  in  the -following  summer  she  was  floated  off  and 
repaired.  That  a  vessel  in  such  circumstances  was  an  absolute 
total  loss  would  sorely  tax  one's  credulity,  and  is  more  than  the 
jury  here  believed,  for  they  expressly  found  that  the  loss  was 
a  constructive  loss,  and  how  far  that  finding  (irrespective  of 
the  want  of  notice  of  abandonment)  is  reconcileable  with  the 
evidence  and  law  seems  to  me  very  questionable.  It  must  be 
remembered  that  nothing  short  of  imperative  necessity  will 
justify  a  master  in  abandoning  his  ship.  Now  the  captain  him- 
self declares  that  the  people  behaved  very  well,  desisting  by 
his  order  from  interference,  the  vessel  was  high,  and  at  low 
water  partly  dry  on  the  sands,  and  I  am  at  a  loss  to  discover 
what  urgent  necessity  existed  to  justify  him  in  deserting  his 
•post  where  such  large  interests  were  confided  to  his  care ;  in 
my  opinion  it  was  his  duty  to  have  remained  in  charge  of  the 
property  until  he  had  received  instructions  from  his  owner  or 
underwriters,  and  to  liave  protected  it  for  the  benefit  of  whom 
it  may  concern. 

Moreover,  to  warrant  an  abandonment,  the  assured  must  act 
as  a  prudent  man  uninsured  would  act.     Thus,  in  the  case  of  a 
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ship  cast  away  upon  the  Goodwin  Sands,  the  Lord  Chief  Justice 
of  the  Common  Pleas  instructed  the  jury  "that  they  were  to 
say  whether,  under  all  the  circumstances,  a  man  of  prudence- 
and  discretion  uninsured  would  have  repaired  her;  for  if  he 
would  the  loss  would  be  only  partial." —  Young  vs.  Turing,  £  M. 
&  G.  And  in  an  insurance  case  heard  on  the  13th  June  last  in 
the  Queen's  Bench,  Mr.  Justice  Blnckbiirn  used  these  words  r 
''  From  the  time  of  Lord  Mansfield  it  has  been  held  that  it 
cannot  be  allowed  when  the  thing  itself  is  not  really  lost  tc 
make  it  out  to  be  so  by  artificial  reasoning," — Kemp  vs.  HdUi- 
day.  In  the  present  case  it  may  well  be  doubted  that  the* 
plaintiff  or  his  agent  would  have  thus  abandoned  the  vessel  to 
her  fate,  and  have  made  no  effort  to  save  or  repair  her  if  she 
had  been  uninsured ;  and  this  I  say  without  intending  to  im- 
pute any  fmud  to  the  plaintiff,  whose  conduct  herein  has  not 
deservedly  subjected  him  to  any  such  imputation. 

Cambridge  vs,  Anderson  has  been  referred  to  because  there  is 
some  similarity  between  the  facts  reported  in  that  case  and  in 
this ;  but  the  verdict  there  turned  upon  the  point  that  the  loss 
was  admitted  a  total  absolute  loss,  and  was  so  found,  whilst 
here  the  jury  have  negatived  that  view  and  have  found  for  a 
constructive  loss. 

And  this  brings  me  to  the  considemtion  of  the  question,  was 
there  sufficient  evidence  to  justify  that  verdict?  That  will 
depend  upon  whether  a  proper  notice  of  abandonment  had 
been  duly  given,  for  such  is  indispensable;  a  party  assured 
need  not  abandon  unless  he  pleases,  but  if  he  elect  to  do  so  he 
must  give  to  the  underwriters  a  notice  of  his  determination ; 
and  such  notice,  though  it  may  be  verbal  and  without  any  pre- 
scribed form  in  England,  must  be  clear  and  unequivocal,  not 
inferential  or  argumentative,  but  positive ;  and  it  must  be  given 
within  a  reasonable  time  after  the  assured  acquires  a  knowledge* 
of  the  loss.  What  is  reasonable  is  rather  for  the  judge  than 
the  jury. — 7  K,  43  East,  663.  Three  days  have  been  held  rea- 
sonable, five  days  been  held  unreasonable — Hunt  vs.  B.  E,  As- 
surance, 6  M.  &  S.  The  object  and  effect  of  the  notice  is  to 
transfer  to  the  underwriters  the  whole  title  and  interest  of  the* 
assured  in  the  wreck,  so  that  they  may  be  enabled  to  save  all 
they  can  for  their  own  benefit;  and  it  is  obvious  that  such 
object  would  be  altogether  defeated  if  the  notice  might  be 
couched  in  terms  of  Delphic  obscurity,  so  that  the  party  giving 
it  would  be  enabled  to  rely  on  or  repudiate  it  as  subsequent- 
events  might  lead  him  to  determine. 
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The  doctrine  is  thus  summed  up  in  Boscoe,  315 — "  Stranding 
is  not  a  total  loss  and  may  not  be  the  foundation  of  any  claim,- 
but  if  the  ship  becomes  thereby  unnavigable  by  reason  of  the 
impossibility  of  getting  her  afloat,  or  the  great  expense  of  doing 
so,  the  loss  may  be  converted  into  a  total  one  by  abandonment/ 
And  in  Faith  v.  Knight,  16  Q.  B,,  Lord  Gampbell  reviews  thr 
authorities  upon  the  subject  and  teaches  me  that  in  no  case 
can  there  be  a  constructive  total  loss  without  a  proper  notice. 

To  prove  that  in  the  present  case  the  necessary  notice  had* 
been  given,  the  plaintiff  relied  upon  the  fact  of  his  having  sent 
the  protest  to  the  underwriters,  and  upon  a  note  written  on  his 
behalf  by  Mr.  Carter,  under  date  20th  Jan.,  1864 ;  it  appeared 
that  Mr.  Carter  had  not  been  employed  in  the  matter  until 
several  weeks  after  plaintiff  knew  of  the  loss  had  elapsed;- 
whatever  notice,  therefore,  that  gentleman  might  have  given 
could  hardly  have  been  deemed  to  be  within  "reasonable  time"-^ 
hut  is  the  whole  letter  I  underscore  paragraph  relied  upon  ? 

St.  John's,  January  20th,  1864. 
Mr.  Jonathan  Percy,  Secretary  of  the  Brigiis  Insurance  Club : 

Sir, — I  am  instructed  by  Captain  William  Woodford,  late  owner  of  the 
Bainbow,  ineiire<l  with  your  club,  and  loet  on  the  15th  December  last,  the 
particulars  of  which  are  set  forth  in  the  protest  of  the  master,  which  had 
Deen  forwarded  to  you  shortly  after  the  intelligence  of  the  loss  had  been 
received,  to  request  you  will  favor  him  with  an  answer  from  the  society  or 
committee  wliether  the  insurance  amount  will  be  paid  and  when. 

Captain  Woodford  is  kept  in  a  state  of  suspense  until  you  inform  him 
in  this  matter,  which  I  need  scarcely  say  is  to  him  of  vast  importance. 

Although  he  ha^  requested  me  to  address  you,  you  should  not  infer 
from  that  any  desire  on  his  part  to  have  recourse  to  legal  proceedings, 
which  he  sincerely  hopes  may  not  be  required. 

It  is,  of  course^  due  to  him  that  an  answer  should  be  given  to  his  application 
Jor  settUrneni  on  abandonment  of  the  vessel. 

The  steamer  Ariel  will  leave  this  on  the  27th  instant  to  touch  near  sceue^ 
of  the  wreck  of  the  vessel,  and  your  committee  will  perhaps  avail  them- 
selves of  such  an  opportunity  if  they  think  well  of  it. 

Yours, 

F.  B.  T.  Carter. 

The  former  upplicatiou  to  which  Mr.  Carter  alludes  is  not  in 
evidence,  and  we  do  not  know,  and,  of  course,  cannot  surmise,^ 
what  it  was,  except  that  it  was  a  request  for  a  settlement, 
which,  etymologically,  would  mean  an  adjustment  of  the- 
amount  that  should  be  payable,  rather  than  a  demand  of  pay- 
ment of  an  ascertained  sum.  In  this  letter  Mr.  Carter  asks 
for  an  answer  to  the  application  tor  settlement  on  abandon^ 
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merit.  Now,  I  think  that  expression  would  ordinarily  be  under- 
stood to  mean  "  when  I  shall  abandon/'  or  "  provided  I  shall 
abandon."  But  whatever  may  have  been  the  intention  of  the 
writer  I  feel  that  the  language  is  altogether  too  obscure  to 
meet  the  requirements  of  the  law.  In  commercial  transactions 
notices  must  be  given  in  terms  that  exclude  reasonable  con- 
troversy as  to  their  meaning.  In  Tliodhunter  vs.  Famienter, 
1  Camp.,  the  broker  required  the  underwriters  to  •*  settle  as  for 
.a  total  loss  and  to  give  directions  as  to  the  ship  and  cargo."  but 
Lord  Ellenborough  ruled  that  such  a  notice  was  insufficient, 
.adding, ''  there  is  no  implied  abandonment  by  a  demand  as  for 
a  total  loss,  the  abandonment  must  be  express  aud  direct." 

Submitting  the  protest  to  the  underwriters  can  in  no  case 
jyer  se  amount  to  a  notice  of  abandonment;  they  would  equally 
require  to  inspect  that  document  whether  the  claim  was  for  a 
partial,  an  absolute  or  a  constructive  loss.  Such  is  the  notice 
necessary  to  support  an  abaudonmeut  under  the  English  prac- 
tice, but  the  plaintiff  has  consented  to  circumscribe  that  practice 
by  the  special  provisions  of  the  4th  rule  of  the  club  to  which  I 
have  before  alluded,  whereby  ho  has  expressly  agreed  that  the 
notice  (which  in  England  may  be,  as  we  have  seen,  given  ver- 
bally, and  without  any  prescribed  form  and  simply  within  a  rea- 
sonable time)  must  here  be  given  in  writing,  attested,  and  within 
three  days.  Tliis  is  the  4th  rule — "  Should  a  vessel,  deserted  by 
her  crew  in  consequence  of  being  in  imnjinent  danger  of  perish- 
ing, be  afterwards  recovered  aud  be  found  on  a  just  appraisement 
to  have  sustained  damage  to  the  amount  of  fifty  per  cent,  on  her 
original  valuation,  the  owner  may  abandon  to  the  society ;  but 
if  the  vessel  be  not  so  damaged  he  shall  Uike  her  again,  and  the 
society  shall  settle  with  the  salvors  for  their  interest  in  the 
vessel ;  but,  if  the  owner  does  not  abandon,  it  must  be  de- 
clared within  three  days  after  the  particulars  of  the  loss  or 
wreck  of  the  vessel  comes  to  his  knowledge  No  vessel  shall 
be  abandoned  at  any  season  of  the  year  but  by  regular  attested 
survey,  and  upon  it  being  found  that  it  will  require  at  least 
fifty  per  cent,  on  her  valuation  to  complete  her  repair." 

Witli  whatever  view  that  rule  may  have  been  specially 
framed,  its  language  is  general ;  it  provides  for  abandonment 
at  any  season  of  the  year,  and  seems  to  me  to  apply  to  the 
circumstances  of  this  case.  The  vessel  was  "  deserted  by  her 
crew":  she  was  "afterwards  recovered"  by  master  and  crew, 
who  resumed  dominion  over  her  before  salvors  or  other  persons 
had  acquired  any  claim  upon  her. 
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I  see  nothing  unre.isonable  in  that  rule,  nor  do  I  discover  in 
the  circumstances  of  this  case  sufficient  excuse  for  the  omis- 
sion of  the  plaintiff  to  comply  with  it.  If  appraisers  could 
not  have  been  obtained  at  Frenchman's  Cove,  they  surely  might 
have  been  found  at  Grand  Rink,  or  Garnish,  or  Burin ;  and 
where  property  of  the  value  of  £1,500  was  involved,  an  at- 
tempt should  have  been  made  to  procure  them.  At  any  rate 
the  plaintiff  has  failed  to  comply  with  this  rule  of  his  club,  as 
well  as  with  the  less  onerous  practice  in  England  in  regard  to 
notice  of  abandonment,  and  he  has  not  established  in  law  his 
right  to  recover  for  a  constructive  total  loss.  I  am  sensible  of 
the  hardships  that  may  sometimes  arise  from  the  owner  having 
his  rights  jeopardized  by  the  neglect  of  the  master  of  his  ship ; 
but  such  master  is  his  agent,  and  for  his  acts  the  owner  is  res* 
ponsible. 

There  remains  to  the  plaintiff  his  claim  to  recover  for  a  par- 
tial loss,  which  in  my  judgment  is  well  established,  as  it  is  less 
in  amount  than,  and  subordinate  to,  the  verdict,  and  meets  the 
justice  as  well  as  the  law  of  ];his  transaction. 

From  the  evidence  of  Elward  it  appears  that  the  expense 
of  floating  off  and  repairing  the  vessel  amounted  to  £980,  New- 
foundland currency.  And  although,  where  an  old  vessel  has 
been  repaired  by  her  owner  with  new  materials  a  deduction  of 
one-third  new  for  old  is  made  upon  the  presumption  that  the 
vessel  becomes  enhanced  in  value  —  that  rule  would  hardly 
apply  to  the  present  case,  nor  is  it  at  all  applicable  where  the 
vessel  is  not  delivered  back  to  the  owner  again — Da  Costa  vs. 
Netcman,  f^  T,  R  I  think  that  in  the  absence  of  all  evidence 
to  show  that  the  repairs  could  have  been  effected  for  a  less 
amount,  the  plaintiff's  partial  loss  may  properly  be  estimated 
at  that  sum. 

I  have  not  forgotten  that  the  above  sum  includes  £125  pur- 
.ehase  money  paid  by  Elward  for  the  hull,  tackle  and  cargo,  and 
that  such  a  proportion  of  that  sum  as  would  represent  the 
value  of  the  hull  might  be  deducted  from  the  bill  for  repairs ; 
but,  on  the  other  hand,  it  is  contended  on  behalf  of  the  plain- 
tiff that  he  is  entitled  to  be  indemnified  for  his  loss,  and  that 
the  ship  was  worth  more  before  she  was  wrecked  than  £960, 
having  reference  to  her  valuation  in  the  policy.  It  has,  how- 
ever, been  authoritatively  determined  that  in  adjusting  a  par- 
tial loss  the  valuation  in  the  policy  is  not  the  measure  of  the 
plaintiff's  interest,  but  the  real  intrinsic  value  before  the  vessel 
^was  launched,  (Young  vs.  Turing,  2  M,  (t-  GJ,  on  which  point 
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there  was  not  a  tittle  of  proof.  Still,  consideiing  that  both 
parties  belong  to  a  Mutual  Insurance  Club,  and  that  the  valua- 
tion in  the  policy  would  l>e  the  rule  by  which  the  plaintiff's 
contribution  to  losses  would  be  measured,  it  seems  to  me  equi- 
table that,  bearing  the  burthen,  he  should  enjoy  the  benefit  of 
that  rule  so  far  as  it  is  not  contrary  to  evidence,  and,  as  there 
is  no  evidence  on  this  point,  that  the  plaintiff  should  have  the 
full  allowance  of  £980. 

The  question  of  interest  alone  remains  to  be  disposed  of.  In 
the  exercise  of  their  discretion  the  jury  have  expressed  the 
opinion  that  the  plaintiff  is  entitled  to  interest,  and  I  think 
the  court  is  bound  to  give  effect  to  their  finding,  so  far  as  it 
is  sustainable  by  law,  although,  if  I  had  been  one  of  them  I 
might  not  have  concurred  in  that  opinion — I  thought  at  the 
trial,  and  I  think  still,  that  the  unsatisfactory  and  inexplicable 
manner  in  which  the  vessel  was  wrecked,  deserted  and  sold, 
abundantly  justified  the  underwriters  in  demanding  a  sitting 
and  judicial  investigation,  but  the  jury,  I  suppose,  thought 
otherwise,  and  as  it  was  in  law  competent  for  them  to  allow 
interest  from  the  day  on  which  notice  was  given,  that  it  would 
be  demanded,  viz.,  17th  September,  1864 ;  it  is  consistent  with 
law  to  allow  the  plaintiff  £58  10s.  4d.,  being  fourteen  months 
and  ten  days  in  interest  on  £980. 

The  result  of  the  best  consideration  I  can  give  the  whole 
case  is  that  the  well  established  principles  of  law  will  be  ob- 
served and  the  rights  of  both  parties  will  be  satisfied  by  the 
plaintiff  reducing  the  damages  to  the  defendant's  proportion  of 
£1,036  10s.  4d.,  cy.,  ($4,154.4).  And,  as  his  counsel  consented 
that  the  court  should  reduce  the  damages  if  necessary,  judg- 
ment ought  to  be  entered  for  that  sum,  otherwise  the  rule  for 
a  new  trial  should  be  made  absolute. 

Attorney  General  (Carter)  and  Pinseiit,  Q.  C ,  for  plaintiff. 
Mem^s,  Eogsett  and  Little  for  defendant. 
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1866,  January.    Hon.  Mr.  Justick  Littlk. 

Tre»pa$s — Converaion  of  goods — Police  oJficer^CoaU, 

The  court  refused  to  allow  a  Muccewfal  deteiitlaiit  costs  when  the  action  was 
against  a  police  officer  in  an  action  for  the  coiiirerMion  of  goods. 

We  ure  of  opinion  that  the  defendant,  acting  in  his  otKcial 
^capacity  as  Inspector  of  Police,  in  taking  possession  of  the  gold 
watch  for  which  this  action  has  been  brought,  was  justified  in 
instituting  the  most  rigid  inquiry  into  the  manner  in  which  it 
x;ame  to  plaintifTs  possession.  But  in  point  of  law  the  plaintiii 
has  :i  right  to  the  watch.  We  therefore  award  the  same  to  the 
plaintiff,  but  without  costs,  under  the  circumstances  of  the 

jCISO. 


McKAY  V.  WOOD. 
18G6,  January.    Hox.  Mr.  Justice  Kohixsox. 

Contract— A cquie$cence—Coi\fl id  of  testiinony. 

Where  a  party  avails  of  extra  i>as8euger  accommodation  ou  ))oard  ship  for  whic 
he  is  informed  he  must  iHiy  increased  fare,  he  cannot  afterwards  escape  from 
Uability  when  he  has  not  repudiated  the  proposed  rhaige,  even  though  it  iiiny 
not  be  clear  that  he  had  acquiesced  in  the  same. 

The  evidence  given  by  the  plaintiff*  and  by  the  defendant 
xionflicts  in  several  particulars,  but  the  weight  of  the  testimony 
so  clearly  preponderates  in  favor  of  the  plaintiff*  that  we  all 
think  he  is  entitled  to  judgment  even  upon  the  defendant's 
own  testimony. 

The  action  is  brought  substantially  to  recover  £9  stg.,  being 
half-fare  extra  on  the  passage  money  of  the  defendant  in  the 
steamer  St.  George  hence  to  Glasgow  in  A.l).  1864. 

Without  adverting  to  collateral  matters  of  minor  importance 
on  either  side,  the  evidence  of  the  plaintiff"  is  to  the  effect  that 
Mr.  Wood  was  about  to  proceed  to  England,  accompanied  by 
Jiis  lady,  and  being  in  ill-health  and  unable  to  use  an  upper 
berth,  he  applied  to  plaintiff*  who  was  the  agent  of  the  St. 
George,  to  obtain  for  him  a  stateroom  for  himself,  and  if  possible 
the  one  opposite  Mrs.  Wood's ;  that  when  the  ship  arrived  here 
McKay  found  that  every  stateroom  would  have  an  occupant, 
and  that  one  berth  in  stateroom  27-28  (which  was  opposite 
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Mrs.  Wood's)  WHS  «)cciipir(l  l)y  u  geiitleiaaii  from  Quebec,  Mr, 
liolil) ;  that  be  spoke  to  Mr.  Robb  uud  induced  him  to  exchuiige 
tbut  for  uiiotber  bertb  and  vacate  it  in  favor  of  Mr.  Wood  ; 
tbat  plaintiff  then  introduced  Mr.  Kobb  to  the  defendant  in  the 
saloon,  informing  Wood  that  Kobb  had  kindly  consented  to 
give  up  27-28  to  him,  but  that  he,  Wood,  should  be  charged 
£9  stg.  extni  as  half-fare,  such  being  the  usual  rate  where  a 
whole  stateroom  is  enjoyed  by  one  person ;  that  Mr.  Wood 
declared  himself  quite  satisfied  with  the  arrangement  and  extra 
price,  was  much  obliged  tti  Mr  McKay,  and  desired  him  to- 
send  to  Clift,  Wood  &  Go's  office  for  the  whole  passage  money : 
that  after  the  steamer  sailed  McKay  did  so  send  but  was  not 
paid  the  £9,  Mr.  Thomas  Clift  stating  that  Mr.  Wood  had  left 
no  orders  to  pay  more  than  the  usual  fare,  and  that  Mr. 
McKay,  relying  on  the  arrangement,  remitted  the  £9  out  of 
his  own  pocket  to  the  owners  at  Montreal,  and  now  seeks  to 
recover  it  from  the  defendant.  Mr.  Wood,  in  his  evidence, 
denies  that  he  expressed  to  McKay  his  satisfaction  with  the 
extra  fare,  or  that  he  ever  agreed  to  pay  it,  but  he  acknowled- 
ges that  the  plaintiff  did  introduce  Mr.  liobb  to  him,  and  did 
tell  him  that  he  was  to  have  llobb's  stateroom,  and  would  have 
to  pay  £9  extra,  to  which  he,  Wood,  replied,  "  What,  I  shall 
see  about  it,  and  nothing  more ;  he  also  admits  that  ho  had 
told  McKay  tliat  he  would  not  use  an  upper  berth,  and  that 
he  desired  to  have  the  stateroom  next  to  ^Irs.  Wood,  that  liobb 
vacated  that  cabin  in  his  favor,  and  that  lie  used  it  exclusively 
all  the  passage. 

The  defendant  having  thus  obtained  what  he  asked  for,  and 
having  enjoyed  additional  accommodation,  it  seems  re^isouable 
that  he  should  pay  some  additional  fare,  and  we  all  think  that 
when  he  was  distinctly  told  what  that  additional  fare  would 
be,  he  should  distinctly  have  repudiated  it,  if  he  disagreed 
therefrom,  and  not  have  contented  himself  with  an  expression 
somewhat  enigmatical,  "  I  will  see  about  it." 

The  state  of  Mr.  Wood's  health  at  the  time  and  the  confusion 
of  the  moment  may  readily  account  for  some  misunderstand- 
ing, but  be  that  as  it  may,  the  testimony  of  the  plaintiff  being 
clear,  and  being  supported  substantially  by  the  circumstances 
of  the  case,  and  materially  by  the  evidence  of  the  defendant, 
himself,  we  are  bound  to  give  judgment  for  the  plaintiff  for 
£9  stg. 
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1866,  January,     Hon.  Mr.  Justice  Hobixson. 

WiU—Ex€cutiim  of^Ttitaiw  a  marksvmnSexcfoundland  Wilis"  Aclj 
'/7  Vi'Cy  cajK  U. 

On  an  application  by  the  executors  of  the  alleged  will  of  testator  to  admit  tlie- 
same  to  Probate  after  proof  in  solemn  form,  it  appeared  the  testator  had  exe- 
cuted his  will  by  affixing  his  mark  in  the  presence  of  the  two  attesting  witnesses^ 
one  only  of  whom  had  been  present  when  the  will  was  read  over  to  the  testator. 
Tliere  wa»  a  third  iierson  present,  the  executor,  when  the  will  was  leail  over,, 
but  he  did  not  sign  the  will,  believing  the  executor  was  incompetent  to  witness. 
The  testator  was  an  intelligent  man,  and  in  the  conduct  of  his  business  had  kept 
his  own  accounts  and  carried  on  his  own  corn^spoudence,  but  shortly  before 
the  date  of  executing  his  will,  had  become  quite  blind  and  incapable  of  writing. 
The  admission  of  the  will  to  probate  was  resisted  by  some  of  the  next-of-kin, 
on  the  grounds  that  being  executed  by  a  marksman,  it  was  not  read  over  to  or 
by  him  in  the  presence  of  the  two  witnesses  who  attested  its  execution. 

Held— The  will  was  not  valid  for  want  of  dut'  execution,  ami  could  not  lie  ad- 
mitted to  i)robate,  not  having  been  read  over  to  or  by  the  testaitor  in  the  presence 
of  the  attesting  witnesses. 

This  mntter  comes  before  ine  on  the  application  of  Frederick 
R.  Page,  and  J.  G.  Jeans,  executors  of  the  alleged  will  of  the 
late  AVilliani  Menchiuton,  to  admit  the  said  will  to  probate, 
after  proof  thereof  in  solemn  form. 

The  application  is  resisted  by  Mr  John  Tower,  who  is  mar- 
ried to  one  of  the  daughters  of  deceased. 

The  facts  are  few  and  simple,  and  are  uncontradicted ;  but 
the  case  is  very  important  as  exhibiting  the  operation  of  the 
new  Wills  Act,  and  the  necessity  of  making  its  provisions  gene- 
*  rally  known. 

The  testator  died  in  June  last,  in  St.  John's.  He  had  beei> 
an  intelligent  planter,  and  by  his  industry  and  aeuteness  had 
accumulated  assets  to  the  amount  of  about  £5,000.  He  kept 
bis  own  books  of  accounts,  though  in  a  homely  fashion,  and 
wrote  his  own  letters.  But  a  few  months  before  his  death  he 
became  quite  blind  and  incapable  of  reading  or  writing. 

While  in  that  sUite  he  requested  his  friend,  Mr.  Page,  to 
write  for  him  his  will,  and  to  act  as  his  executor,  and  gave  Page 
the  necessary  instructions.  Page  accordingly  prepared  a  draft, 
which  he  submitted,  and  read  to  deceased,  who  approved  of  it. 
The  will  was  then  engrossed.  On  the  28th  April,  186G,  Page 
took  it  to  deceased,  who  was  sitting  on  a  sofa  in  his  parlor. 
Page  was  accompanied  by  Mr.  Jeans,  whom  he  had  requested 
to  go  with  him  to  witness  the  execution  of  the  will.     Page  and 
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Jeans  expressed  to  deceased  their  opinions,  that,  an  executor 
could  not  be  a  witness  to  a  will,  and  suggested  to  deceased  that 
jsomc  person  should  be  had  in  addition  to  Jeans  as  a  witness, 
when  deceased  desired  that  Robert  John  Pai-sons,  Esq.,  who  was 
his  next  neighbour,  should  be  sent  for,  which  was  done.  Before 
Mr.  Parsons  came  in,  Page  read  to  Menchinton,  in  the  presence 
^f  Jeans,  the  whole  will,  paragraph  by  paragnigh ;  and,  after 
^each  paragraph,  decciised  signified  his  assent  and  approval.  In 
^bout  ten  minutes  after  the  will  had  been  so  read,  Parsons  came 
into  the  deceased's  room,  when  deceased  suggested  that  his  will 
should  be  again  read  to  Parsons;  hut  the  latter  gentleman  said 
he  was  in  a  hurry  to  go  to  the  House  of  Assembly,  and  that  he 
pretty  well  knew  its  contents.  The  will  was  not  therefore  read 
.over,  to  or  by  deceased  in  the  presence  of  Parsons.  Menchinton 
was  then  led  to  the  tsible,  the  pen  was  put  into  his  hand,  and 
he  made  his  mark  to  his  will  in  the  usual  manner  that  a  marks- 
man acts — putting  also  his  finger  on  the  seal  and  declaring  the 
.document  to  be  his  last  will  and  testament,  and  his  act  and 
.deed.  All  this  he  did  in  the  presence  of  Page,  Jeans  and  Par- 
sons, and  the  two  latter,  in  the  presence  of  Page,  signed  the  will 
us  attesting  witnesses.  It  was  then  put  into  an  envelope  by 
Page  and  handed  to  Menchinton  who  placed  it  in  his  iron  safe. 
Some  days  after  this  transaction,  Page  seems  to  have  doubted 
respecting  the  due  execution  of  the  will  for  want  of  it  having 
been  read  in  the  presence  of  Parsons ;  and  he — accompanied  by 
Mr.  H.  Wood,  the  clerk  in  Mr.  Walbank's  office — went  to  Men- 
chinton's  house,  where  he  saw  deceased  and  hip  wife.  Page 
then  mentioned  his  doubts  to  Menchinton.  Mrs.  Menchinton 
took  out  of  the  safe  the  will  in  the  same  envelope,  and  handed' 
,it  to  Mr.  Wood  who  read  it  in  the  presence  of  deceased,  and 
made  comments  on  it,  when  Menchinton  again  repeated  that  it 
was  his  last  will,  and  made  in  accordance  with  his  wishes.  Mr. 
Wood  observed  that  us  Mr.  Parsons  was  not  then  in  St.  John's, 
nothing  more  could  be  done.  Nothing  more  was  done,  and  the 
will  was  returned  to  the  envelope  and  given  back  to  the  de- 
.ceased.  In  the  following  June.  Menchinton  died,  and  after  his 
funeral  the  will  was  taken  from  the  same  envelope,  and  read  by 
Page  in  the  presence  of  the  family.  The  will  divides  his  pro- 
perty amongst  his  wife  and  daughters,  after  giving  a  legacy  to 
a  faithful  servant,  and  seems  a  righteous  and  reasonable  distri- 
bution of  his  estate.  The  legacy  to  Amelia,  his  daughter  who 
is  married  to  Power,  with  the  exception  of  £100,  is  absolutely 
bequeathed  to  her  and  settled  upon  her  for  her  use  during  her 
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life ;  aud,  on  her  death,  upon  her  children  if  she  leave  any.  At 
present  she  has  no  child,  and  if  she  should  die  without  a  child, 
her  legacy  reverts  to  testator's  other  children  and  is  kept  in  his 
own  family.  There  is  not  even  an  imputation  raised  by  evidence 
or  by  counsel  that  the  deceased  did  not  thoroughly  understand 
his  will,  and  there  is  no  room  to  doubt  that  all  was  in  strict 
accordance  with  his  wishes,  and  conducted  with  good  faith  and 
propriety.  But  Mr.  Power  resists  the  admission  of  the  will  to 
pi*obate,  and  contends  that  it  is  null  and  void — because,  being 
made  by  a  marksman,  it  was  not  read  over  to  or  by  him  in  the 
presence  of  the  two  witnesses  who  attested  its  execution,  and 
he  relies  upon  the  first  section  of  the  27  Vic,  cap.  13,  passed  by 
the  Colonial  Legislature  in  1864 — which  section  is  as  follows : — 

"  No  will  shall  be  valid  unless  it  be  made  in  writing,  and  un- 
less it  be  either  in  the  handwriting  of  the  testator  and  signed 
by  him,  or  if  not  so  written  and  signed  be  signed  by  him  in  the 
presence  of  at  least  two  witnesses  who  shall,  in  the  presence  of 
the  testator,  sign  the  same  as  witnesses ;  and  in  case  such  will 
shall  be  made  by  a  marksman,  unless  the  same  shall  have  been 
first  read  over  to  or  by  the  testator  in  the  presence  of  the  said 
witnesses." 

It  is  true  that  the  will  was  read  over  in  the  presence  of  twa 
witnesses.  Page  and  Jeans,  who  might  have  tested  it,  and  were 
competent  witnesses  to  have  attested  its  execution,  for  it  is  al- 
together  a  mistake  to  suppose  an  executor  is  incompetent  to  be 
a  witness,  and  it  is  equally  true  that  deceased  thorougly  under- 
stood its  contents,  and  repeatedly  acknowledged  it  as  his  will, 
and  approved  it ;  but  it  is  stoutly  contended  that  the  letter  of 
this  law  has  not  been  fulfilled,  although  the  substance  may  have 
been  fully  observed,  and  that  the  paper,  although  it  contains 
the  well  considered  disposition  by  the  deceased  of  the  earnings 
of  his  life,  must  be  set  aside,  because  Mr.  Page  mistakenly  but- 
honestly  omitted  to  testify  by  his  signature  the  fact  which  it  is 
not  denied  had  really  been  performed,  or  because  it  was  not- 
read  again  before  Mr.  Parsons,  after  it  had  just  previously  beea 
read  before  two  other  witnesses.  Mr.  Whiteway  and  Mr.  Pin- 
sent,  on  behalf  of  the  executors,  urgently  press  upon  me  that 
this  is  a  new  Act,  and  unsuitable  to  the  condition  of  the  coun- 
try, and  I  should  so  construe  the  Act  as  to  give  effect  to  this- 
will,  whilst  Mr.  Little,  for  the  opposing  next  of  kin,  candidly^ 
admits  that  the  statute,  as  regards  the  provision  under  con- 
sideration, is  ill  advised,  and  in  many  instances,  impracticable ; 
bnt  he,  nevertheless,  claims  for  his  client,  as  he  is  justified  ia 
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doing,  the  benefit  of  its  enactment.  I  may  agree  with  both 
learned  counsel  that  the  provision  in  question  in  this  Act  is 
unnecessary  and  introductive  of  a  cumbrous  machinery  for  the 
performance  of  one  of  the  necessary  afl'aii'S  of  life,  and  that  the 
application  of  these  new  technicalities  may,  in  many. instances, 
and  even  in  the  present  one,  occasion  injustice ;  but  all  such 
considerations  must  be  disregarded  by  the  judge,  whose  pro- 
vince it  is  to  declare,  not  to  make,  still  less  to  break — law.  For 
the  consequences  of  that  enactment  he  is  irresponsible  because 
he  is  powerless  to  avert  them,  however  much  he  might  desire 
to  do  so. 

It  was  ingeniously  argued  by  the  counsel  sr.pporting  the 
will,  that  the  deceased  was  not  what  the  Act  contemplated  by 
the  term  "marksman,"  being  not  an  illiterate  man,  but  one 
who  once  could  write,  and  was  only  incapacitated  by  recent 
blindness  from  writing  his  name  to  his  will ;  that  his  name 
should  therefore  be  considered  as  having  been  signed  through 
the  agency  of  Page,  whom  he  desired  to  write  his  name,  and 
the  will  well  executed  under  the  earlier  words  of  the  section. 
But  I  cannot  accept  that  reading,  which  would  have  carried 
great  force  if  the  section  had  stopped  there.  The  broad  fact 
is  patent  that  the  will  was  "made  by  a  marksman,"  and  was 
not  first  read  over  to  or  by  him  in  the  presence  of  two  wit- 
nesses who  attested  it  as  such  witnesses.  The  Act  makes  no 
exception  in  the  case  of  a  blind  man,  and  it  were  strange  if  it 
did,  for  of  all  marksmen  he  is  the  most  helpless  and  most 
needing  protection. 

I  have  considered  the  doctrine  in  Ellis  v.  Smith,  1  Ves.,  J.H., 
in  Smith  v.  Candron,  in  Wright  v,  the  Trustees  of  the  British 
Museum,  and  in  other  cases  determined  upon  wills  made  pur- 
suant to  the  5th  sec.  of  the  statute  of  frauds,  in  which  the  courts 
allowed  certain  things  which  were  equivalent  to  those  prescribed 
by  the  statute  to  satisfy  the  statute,  such  as  an  acknowledgment 
of  his  signature  by  a  testator  in  the  presence  of  three  witnesses, 
to  be  equivalent  to  making  bis  signature  in  their  presence,  and 
I  own  that  I  meditated  upon  that  doctrine  with  a  hope  that  it 
would  justify  me  in  upholding  the  will  in  this  case ;  but  the 
language  of  the  statute  of  frauds  is  not  clearly  so  unequivocal 
as  that  of  the  statute  now  under  my  consideration.  In  those 
coses  there  was  no  such  violence  done  to  the  language  of  the 
Act  as  wodld  be  done  if  I  applied  the  doctrine  of  equivalents 
to  this,  and  I  bow  to  the  doctrine  of  Lord  Hardwicke  "where 
things  are  expressly  required  by  statute,  courts  should  not  say 
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that  other  things  are  equivalent."  My  judgment  compels  me 
to  say  that  the  stringency  of  this  enactment  leaves  me  no  alter- 
native, and  I  decide  that  the  paper  writing  propounded  in  this 
case  as  the  will  of  William  Menchinton  is  not  valid  for  want 
of  due  execution,  and  I  order  that  it  be  not  admitted  to  pro- 
bate. The  decision  I  have  now  given  is  the  first  that  has  oc- 
curred under  this  clause  of  the  now  Wills*  Act. 

The  amount  involved  is  lai'ge — the  merits  and  justice  are  all 
in  favor  of  those  who  support  the  will,  and  against  whom  I 
have  reluctantly  given  judgment ;  and  I  am  comforted  by  know- 
ing that  if  they  think  they  have  reasonable  grounds  to  expect 
any  benefit  from  the  Supreme  Court  the  law  aflbrds  them  the 
opportunity  of  appealing  to  that  tribunal. 

I  make  no  order  at  the  present  time  on  this  subject  of  ad- 
ministration, because  Mr.  Pinsent  openly  stated  that  he  held 
a  will  of  William  Menchinton  executed  with  all  the  formalities 
then  required  before  that  which  has  been  the  subject  of  this 
litigation 

Any  such  must  be  propounded  for  probate  promptly,  as  I 
shall  not  allow  the  estate  to  remain  unrepresented  much  longer. 
I  reserve  the  question  of  costs  for  further  consideration.  The 
leaning  of  my  mind  at  present  is  to  allow  the  executors  named 
in  this  informal  will  all  their  costs,  and  to  refuse  any  costs  out 
of  this  estate  to  the  oppugnants ;  but  I  don't  see  that  at  pre- 
sent there  is  any  legal  representative  on  whom  I  could  make 
such  order,  and  therefore  I  reserve  the  whole  question  of  costs. 

Mr.  WhUcway,  Q.  C,  and  Mr.  Finsent,  Q,  C,  for  executors. 
Mr.  J.  /.  Little  for  next  of  kin. 
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1866,  Januai-y,    Hon.  Mr.  Justice  Robinson. 

Insolvency— MoTigaffe — Notice  of  Insolvency. 

A  mortgage  given  fourteen  days  before  a  decUntion  of  insolvency  to  secnre  » 
pre-existing  debt  is  valid  when  the  mortgagee  was  not  aware  and  had  no  notice 
of  the  insolvent  condition  of  the  mortgagor. 

ExCEKraoNS  were  filed  to  the  master's  report  affirmiug  the 
validity  of  a  mortgage  made  by  the  insolvents  to  Henry  K. 
Dickinson  fourteen  days  before  the  declaration  of  their  insol- 
vency to  secure  a  pre-existing  debt  due  by  them  to  Dickinson  ;■ 
and  the  question  raised  was  whether,  under  all  the  circum- 
jstances  and  facts  in  evidence,  we  could  arrive  at  the  conclusion 
that  at  the  time  of  the  execution  of  the  mortgage  DickinsoD 
"  had  notice  or  was  aware"  of  the  fact  of  their  insolvency.  We 
have  had  some  difficulfy  in  arriving  at  a  clear  and  satisfactory 
conclusion  upon  the  facts  in  evidence.  At  common  law  the 
mortgage  would  have  been  unquestionable,  and  the  Act  depriv- 
ing a  party  of  his  security,  although  an  excellent  provision  ii> 
regard  to  the  general  interests  of  commerce,  is,  nevertheless,  of 
a  penal  character  and  to  be  construed  strictly. 

Notice  was  out  of  the  question,  as  none  has  been  given,  and 
the  evidence  to  fix  Dickinson  with  "  being  aware"  of  the  insol- 
vent circumstances  of  Mudge  &  Co.  was  wholly  circumstantial 
and  not  conclusive ;  whilst  Mudge,  jr.,  himself,  swore  that  when 
he  gave  Dickinson  the  mortgage  he  did  not  inform  him  of  his 
circumstances ;  and  Dickinson  swore  positively  that  he  did  not 
know  and  did  not  believe  they  were  insolvent ;  that  he  had  seen 
their  balance  sheet  of  the  preceding  year,  which  exhibited  a 
favorable  condition  of  effects;  and  that  at  the  time  of  the 
mortgage  the  trade  generally  would  have  given  credit  to 
Messrs.  Mudge.  Mr.  Dickinson  further  stated  that  the  grant 
of  the  mortgage  was  only  the  performance  of  a  former  under- 
taken, when  he  made  advances  to  them. 

We  are,  therefore,  of  opinion  that  thei^  is  not  sufficient  evi- 
dence to  satisfy  us  that  Dickinson  "  was  aware,"  in  the  legal 
meaning  of  the  word,  of  the  insolvent  condition  of  the  Mudges, 
and,  therefore,  that  his  mortgage  is  valid.  The  master's  report 
must  be  confirmed,  but  without  costs  against  the  estate. 

Mr.  Pinsent^  Q.  C.^  and  Mr.  Hayward  for  trosteesr 
The  Attameif  General  for  mortgagees. 
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1866,  January.    Hon.  Mr.  Justice  Eobinson. 

<!ostt— Revision— Costs  of  service  of  tn^t-^PlaitUiff's  travelling  expenses, 

Th«  Coart  will  not  disturb  the  taxation  of  the  master,  unless  it  clearly  appears 
that  a  mistake  has  been  made  by  him. 

Mr.  Pixsent,  Q.  C,  for  defendant,  moves  for  revision  of 
master's  taxation,  and  Mr.  Hogsett,  for  plaintiff,  also  moves 
that  the  master's  taxation,  striking  out  $6.95,  as  travelling  ex- 
penses to  serve  writ,  be  revised. 

Master  is  expected  and  required  to  decide  every  matter  before 
him  to  the  best  of  his  judgment  as  if  there  were  no  appeal,  and 
on  that  ground  court  is  slow  to  alter  his  taxation  except  it  ap- 
pear clearly  that  a  mistake  is  made  by  him. 

Without  determining  that  the  fee  allowed  to  the  plaintiff  as 
mileage  for  services  of  process  is  or  is  not  payable  to  anyone 
•else  who  may  serve  the  process,  I  am  perfectly  satisfied  that 
the  master  in  this  case  exercised  a  sound  discretion  in  disallow- 
ing the  charge  made  by  the  plaintiff  of  $6.95,  looking  at  the 
itfiidavit  of  service  on  the  back  of  the  writ  by  the  bailiff  who 
'did  effect  the  service,  wherein  he  swears  that  he  necessarily 
travelled miles  to  make  such  service. 

As  regard  the  allowance  made  to  the  plaintiffs  for  the  travel- 
ling expense  of  themselves  and  of  one  other  witness  to  and  from 
St  John's  and  conduct  money  and  board  for  six  days  here,  I  do 
not  see  anything  to  impugn  the  judgment  of  the  master.  The 
plaintiff  was  bound  to  be  ready  for  trial  on  the  30th  November, 
being  five  days  after  the  service  of  writ ;  and,  residing  upwards 
of  fifty  miles  from  St.  John's,  it  was  reasonable  that  they  and 
their  witness  would  be  in  St.  John's,  and  it  is  shewn  that 
they  were  there.  On  the  1st  December  a  rule  to  transfer  to 
Northern  Circuit  Court  was  obtained  by  defendant,  not  con- 
tending any  stay  of  proceeding,  and  that  rule  was  not  made 
absolute,  nor  was  it  discharged  during  that  term.  It  would  be 
altogether  unreasonable  to  expect  the  plaintiff  to  assume  that 
such  a  motion  would  have  been  made,  or  being  made,  that  the 
court  would  make  the  rule  absolute,  and  they  were,  therefore, 
justified  in  remaining  a  reasonable  time  to  await  the  probable 
result.  They  swear  that  they  waited  six  days ;  no  affidavit  to 
the  contrary  or  that  that  period  was  unreasonably  long  is  filed. 
The  master  allowed  the  ordinary  charge  for  those  six  days,  and 
I  think  he  did  right.  I  much  approve  of  attornies  carefully 
watching  the  taxation  of  costs  against  their  clients,  and  in  this 
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case  I  do  not  feel  jostified  in  making  any  order  for  revision^ 
and  I  make  no  order  for  allowance  of  the  costs  of  this  motion. 

Mr.  Pinsent,  Q.  CI,  for  plaintiff. 
Mr.  Hogseit  for  defendant. 


In  re  FOLEY'S  INSOLVENCY. 
1866,  January.    Hon.  Sir  H.  Hoylbs,  C.  J. 

Jnsolvenqf^Tntstee  in—Krrotuoua  payment  hy^-LiabUUy  of. 

Whore  the  troitee  in  insolvency  paid  a  claim  believing  it  was  preferential,  and  it 
appeared  from  the  schedule  sworn  to  in  Conrt  that  it  was,  the  Conrt  refused' 
to  make  an  order  holding  the  tnistee  liable  in  his  own  estate  for  such  error, 

Mr.  Hogsbtt,  for  certain  creditors,  excepted  to  the  master's 
report 

Mr.  Kough  took  also  an  exception  to  it,  and  moved  that  the 
trustee  be  uncharged  with  an  amount  erroneously  paid  by  him 
to  a  creditor  whose  claim  be  regarded  as  preferential. 

Mr.  Emerson,  for  the  trustee  (Dr.  Moran),  opposed  the  motion, 
and  contended  that,  although  the  trustee  had  exceeded  his 
authority  in  making  this  payment,  the  circumstances  of  the 
case  were  such  that  the  court  would  not  order  him  to  pay  the 
money  out  of  his  own  pocket.  The  trustee  was  not  acquainted 
with  the  requirements  of  the  law  and  had  had  no  meains  of 
taking  professional  advice.  He  had  been  guided  by  the  sche- 
dule of  the  insolvent's  debts,  as  sworn  to  the  court,  and  among 
which  this  particular  claim  appeared  as  preferential 

The  court  confirmed  the  master's  report,  but  refused  to  un- 
charge the  trustee  with  the  amount  irregularly  paid.  Estate- 
ordered  to  be  distributed. 

Mr.  Hogsett  and  Mr.  Kough  for  certain  creditors. 
Mr.  P.  Emerson  for  trustee. 


QUEEN  V.  PATEICK  and  JOHN  MCCARTHY.     167 
1866,  January,    By  the  Coubt. 

Criminal  Law — Practiee-^Indieimtnt  Jot  murder^Right  of  prisoner  to  have 
v^ole  panel  qf  jurors  in  Court, 

On  an  indictiuant  for  wilftil  murdori  the  accused  is  entitled  to  have  forty -eight 
jarora  summoned  for  his  trial.  He  has  no  right  to  hive  the  whole  panel  pre- 
sent when  the  jaiy  to  try  him  are  being  called.  If  the  panel !«  exhausted  the 
Crown  may  proceed  to  a  tales  or  the  issue  of  a  special  precept. 

This  caae,  in  which  the  prisoners  stand  charged  with  the 
wilful  murder  of  Patrick  Whelan,  was  brought  before  the 
Supreme  Court  yesterday  morning.  The  unfortunate  occur- 
rence took  place  at  Bay-de- Verde  on  the  15th  July  last,  and 
was  the  result  of  an  altercation  between  Patrick  McCarthy 
and  the  deceased.  From  the  charge  of  his  lordship  the  Chief 
Justice,  we  find  that — 

"  The  deceased  and  the  accused  were  residents  of  Bay-de- 
Vcrds,  in  Conception  Bay,  and  between  8  and  9  o'clock  on  the 
evening  of  Sunday,  the  15th  of  July  last,  the  deceased,  and  hia 
brother  Thomas  Whelan,  the  principal  witness  for  the  prosecu- 
tion, called  at  the  house  of  the  McCarthys,  with  whom  they 
were  then  on  friendly  terms. 

After  remaining  there  for  a  short  time,  a  trifling  altercation 
arose  between  Patrick  McCarthy  and  the  deceased,  whereupon 
the  Whelans  left  for  their  own  house,  which  was  but  a  short  dis* 
tance  from  that  of  the  McCarthys.  On  the  road  thither  Thos. 
Whelan  was  suddenly  knocked  down  by  a  blow  from  behind, 
and  oil  recovering  himself  and  looking  round,  he  saw  his  bro- 
ther engaged  in  a  scuftie  with  John  McCarthy,  and  while  these 
parties  were  thus  engaged,  and,  as  would  appear,  before  Thos. 
Whelan  could  interfere,  Patrick  McCarthy  approaclied  the  de- 
ceased, and  with  some  weapon  struck  him  a  violent  blow  od 
the  back  of  the  head,  which  felled  him  to  the  ground,  and  from 
the  effects  of  which  he  lay  there  insensible.  An  alarm  being 
raised,  the  McCarthys  retreated  to  their  own  house,  and  help 
being  obtained,  the  deceased  was  carried  to  his  house,  where, 
after  lingering  for  a  week,  he  died  from  the  effects  of  this 
blow." 

The  two  men  were  brought  into  court  shortly  after  eleven 
o'clock  yesterday  morning,  and  placed  in  the  dock.  The  in- 
dictment having  been  read  over,  and  the  usual  question  being 
put  to  the  prisoners,  they  both  pleaded  "  not  guilty,"  where- 
upon, two  jury  panels  having  been  summoned,  and  37  jurymen 
having  answered  to  their  names — 
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Mr.  Hogsett,  with  whom  wus  Mr.  Little,  for  the  defence, 
objected  to  proceeding  with  the  case,  on  the  ground  that  the 
jury  panels  were  incomplete.  The  learned  gentleman  conten- 
ded that  he  was  entitled  to  full  panels  of  48  jurors,  from  which 
to  challenge  at  discretion.  He  contended  that  in  so  serious  a 
trial  as  one  involving  the  life  or  death  of  his  clients,  he  was 
entitled  to  all  the  appliances  which  tlie  law  afforded  him. 

The  hon.  Attorney  General,  with  whom  was  the  hon.  Solici- 
tor (General,  for  the  Crown,  contended  that  tlie  proceedings 
were  quite  in  order,  and  according  to  precedent  and  custom. 
If  sufficient  jurymen  were  not  present,  the  deficiency  could  be 
made  up  by  the  issue  of  tin  additional  precept,  or  a  tales — the 
latter  course  having  been  adopted  in  the  Queen  v  Manning  in 
1864. 

The  court  finally  ruled,  taking  note,  however,  of  Mr.  Hog- 
sett's  objections,  that  there  was  no  irregularity  whatever  in  the 
matter.  Defendants  had  no  right  to  48  jurymen,  they  had  a 
right  that  48  should  be  summoned,  and  the  law  presumed  that 
that  numbei  was  actually  present ;  if  not,  they  might  proceed 
to  a  tales,  or  the  issue  of  a  special  precept.  As  that  contingency 
had  not  yet  been  reached,  there  was  nothing  to  be  done  in  the 
meantime,  but  to  proceed  to  call  the  jury. 

The  Clerk  of  the  Court  then  proceeded  to  ciiU  over  the  names 
of  the  jury,  each  man  called,  being  present,  and  unchallenged, 
tiiking  his  seat  in  the  jury  box,  and  being  sworn.  The  follow- 
ing jurymen  were  accordingly  selected  unchallenged: 

Richard  Fuimell,  Michael  Fitzgerald,  Richard  Walsh.  John 
Fardy,  Liwrence  Ryan,  Thomas  Ryan,  Andrew  Keefe,  William 
Kennedy. 

Here  some  28  jurors  having  been  challenged  by  the  defence, 
and  the  panel  having  been  exhausted,  a  precept  was  issued, 
returnable  instanter,  to  make  up  the  deficiency. 

The  court  then  adjourned  whilst  the  jury  were  being  sum- 
moned, and  at  four  o'clock  the  following  additional  jurymen 
completed  the  number:  Francis  Gynon,  Charles  Shaw,  John 
Collins,  and  Joseph  Morrissey. 

The  Attorney  General  then  opened  the  case  to  the  jury, 
stating  the  circumsUinces  and  particular  of  the  charge ;  after 
which  the  first  witness,  Thomas  Whelan,  brother  of  the  decea- 
aed,  was  ctilled,  his  examination  having  occupied  about  four 
hours  and  a  half. 

Attorney  General  and  Solicits  General  for  the  Crown, 
Mr.  Hogsett  for  prisoners. 


CHAS.  O'DONNELL  r.  CORNELIUS  O'DONNELL,  169 
JOHN  O'DWYER  and  HANNAH,  his  Wife, 
Admr,  of  JOHN  O'DONNELL. 

1867,  January.    Hon.  Mr.  Justice  Robinson. 

partnership— No  agreement— WhtU  constitutes  a  partnership— Evidence  necessary 
to  establish  a  partnership. 

For  a  great  naiuber  of  years  Cornelius  O'Donnell  and  his  sister,  Hannah,  wife  of 
John  O'Dwyer,  resided  with  their  brother.  John  O'Donnell.  deceased,  and  as- 
sisted in  the  carrying  on  ot  a  wine  and  grocery  business.  The  licence  was  in 
John's  name,  as  was  also  the  lease  of  the  premises  in  which  the  business  was 
carried  on.  There  was  no  ageoement  for  a  juirtnership  written  or  verbal. 
Never  any  settlement  of  accounts  or  division  of  profits.  All  the  parties  lived 
together,  worked  for  the  general  support,  and.  as  alleged,  contributed  money 
towards  the  general  susteutation  of  the  business.  Accounts  were  produced  in 
evidence  for  articles  had  from  merchants  in  the  names  of  all  the  parties  said 
to  be  for  the  general  business.  John  O'Donnell  died  intestate,  and  his  brother 
Charles  claimed  a  share  in  all  his  property,  whilst  Cornelius  and  Hannab 
claimed  two-thirds  of  the  estate  belonged  to  them  as  partners  of  deceased. 

Held— "So  partnership  existed.  A  partnership  cannot  be  established  by  the  evi- 
dence of  the  partners  and  their  private  connnunications,  the  fact  must  be 
proved  aliundo. 

This  case  was  tersely  and  judiciously  argued  last  term  by 
Mr.  Kent  on  behalf  of  the  complainant,  and  by  Mr.  Joseph 
J.  Little  on  behalf  of  defendants  The  determination  of  it  htis 
occasioned  my  brother  Judge  Emerson  and  myself  some  diffi- 
culty owing  to  the  insufficiency  and  quality  of  the  evidence. 

The  sole  question  at  issue  is  whether  a  co-partnership  did  or 
-did  not  exist  between  the  deceased  John  O'Donnell  and  his 
brother  and  sister,  the  defendants.  Cornelius  and  Hannah. 

The  deceased  died  intestate,  and  the  plaintif!*.  who  is  his 
brother,  relying  upon  his  legal  rights,  claims  a  share  in  all  the 
property  of  which  deceased  died  possessed,  and  which,  he  con- 
tends, belonged  solely  to  him ;  whilst  the  defendants  contend 
that  two  thirds  of  that  property  belonged  to  them,  as  having 
been  partners  with  him  during  several  years  preceding  and  up 
to  his  death,  and  that  only  one-third  is  divisible  amongst  com- 
plainant and  the  other  next  of  kin. 

The  only  evidence  adduced  J^y  the  defendants  to  support 
their  position  is  given  by  themselves,  who  say  that  there  was 
no  agreement  written  or  verbal  for  or  about  a  partnership; 
that  there  never  had  been  any  settlement  of  accounts  or  divi- 
sion of  profits;  that  the  lease  of  the  house  in  which  they  all 
lived  was  in  the  name  of  John  alone.  The  licenses  were  always 
in  his  name,  and  money  lodged  in  the  Savings'  Bank,  the  pro- 
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duce  of  the  busiDess,  was  in  John's  name  alone ;  but  they  rely 
for  establishing  a  partnership  upon  the  fact  that  they  all  lived 
together  and  worked  each  in  his  and  her  own  way  for  their 
general  support,  and  each  contributed  money  towards  the  sns* 
tentation  of  the  establishment,  which  was  a  grocery  and  spirit 
shop.  Numerous  accounts  from  merchants  for  articles  said  to- 
have  been  had  for  the  establishment  were  put  in  evidence,  some 
in  John's  name,  some  in  Hannah's  name  and  some  in  Cornelius's 
name. 

The  burthen  of  proof  to  establish  the  affirmative  issue  raised 
by  the  defendant  lies  upon  them,  and  the  danger  of  allowing  a 
co-partnership  to  be  established  between  the  deceased  and  the 
survivors  by  the  unsupported  testimony  of  the  survivors  them- 
selves is  apparent,  and  was  recognised  by  the  Lord  Chancellor 
in  exparU  Bedjiddy  5  Ves.,  4^4,,  the  substance  of  whose  decision 
is  summed  up  in  the  marginal  note  thus :  "  A  partnership  can- 
not be  established  by  the  evidence  of  the  partners  and  their  pri- 
vate communications,  the  fact  must  be  proved  aliundo  "  This 
authority  has  been  strongly  supported  by  a  very  recent  decision, 
cited  by  Mr.  Kent, — Rcuiclifft  &  Rushworih,  33  Beav,,  484^ 

The  evidence  of  Mr.  Kickham,  a  near  relative  of  the  parties,, 
and  a  witness  called  by  the  complainant,  affirms  that  although 
he  had  been  on  intimate  terms  with  the  family,  he  never  heard 
of  the  existence  of  a  partnership  amongst  them.  He  does, 
however,  confirm  the  testimony  given  by  the  defendants  in 
one  particular,  that  t))e  industry  and  good  management  of 
Hannah  largely  contributed  to  the  accumulation  of  the  pro- 
perty, and  I  should  have  been  glad  if  she  could,  by  our  judg- 
ment, enjoy  more  fully  the  benefit  of  her  industry,  especially 
against  the  plaintiff,  who  lived  in  a  foreign  country  and  had  no- 
hand  whatever  in  earning  the  money ;  however,  she  should  and 
could  have  protected  her  own  interests  if  they  really  were  such 
as  she  now  represents  them  to  have  been.  The  law  is  to  be- 
administered  by  reference  to  general  principles  and  fixed  rules, 
and  there  would  be  no  certainty  or  safety  if  they  were  to  be 
superseded  by  the  discretion  of  the  judge  who  should  happen 
to  hear  the  case. 

Adhering  to  the  general  rule,  we  must  decide  that  no  co- 
partnership has  been  sufficiently  proved  to  have  existed  between 
the  deceased,  John,  and  his  brother  and  sister,  Cornelius  audi 
Hannah,  and  there  must  be  a  reference  to  the  master  to  take* 
an  account  of  the  assets  of  the  deceased  on  the  basis  of  such* 
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assets  being  his  sole  property.    And  let  the  cause  be  reserve<S 
or  further  directions  upon  the  master's  report. 

Mr.  Ktfni  for  plaintiff. 

Mr.  J.  L  Little  for  defendants. 


AMBROSE  SHEA  v,  NARCISSE  POETULANCE  et  al. 
1867,  March,    Hon  Sir  H.  Hoyles,  C.  J. 

Praetiee-'yew  trial-— Contract-— Shipping-'Damaffes — Verdict— Rvle  nin-— 
Improper  admistion  of  evidence— Miedireetion—  Bxeessive  damages. 

The  rule  on  which  a  new  trial  shoald  not  be  granted  on  the  grounds  that  secon- 
dary evidence  was  permitted  to  be  given  of  the  contents  of  a  written  docament, 
no  sufficient  notice  to  produce  the  document  having  been  given,  is,  where  it  is- 
clear  beyond  a  doubt  that  the  objectionable  evidence  did  not  weigh  with  the 
jury  in  forming  their  opinion. 

This  was  an  action  brought  to  recover  dcimages  for  loss  on 
the  sale  of  a  quantity  of  flour  occasioned  to  the  plaintiff  by  the- 
alleged  wrongful  deviation  of  the  defendant's  vessel  while  en- 
gaged in  carrying  the  flour  from  Montreal  to  St.  John's. 

The  principal  facts  of  the  case  are  as  follows : — 

About  the  beginning  of  May,  1865,  the  plaintiff^s  agent  at 
Montreal  shipped  on  board  the  defendant's  vessel,  the  Alvina, 
1,000  barrels  of  flour  to  be  conveyed  thence  under  a  bill  of 
lading  in  the  usual  form  to  St.  John's,  to  be  there  delivered  to 
the  plaintifll  The  Alvina  (of  which  the  defendant,  Narcisse 
Portulance,  was  roaster  until  her  final  departure  from  Quebec), 
sailed  from  Montreal  with  the  flour  on  the  4th  of  May,  and  on* 
her  way  down  the  river  to  Quebec,  put  in  at  a  place  called 
Grand  Isle,  where,  it  appeared,  the  master  had  his  home,  and 
remained  there  three  or  four  days,  arriving  at  Quebec  on  the- 
13th  of  May,  Saturday.  She  sailed  again  from  Quebec  on 
Monday  the  15th,  and  arrived  in  St.  John's  on  the  4th  of  June, 
when  flour,  which  up  to  the  last  of  May  had  maintained  a 
higher  price,  had  fallen  to  28s.  6d.  per  barrel. 

At  the  trial  of  the  cause,  which  did  not  take  place  until  last 
December  term,  the  plaintiff  contended  that  the  Alvina's  put- 
ting into  Grand  Isle  and  Quebec  was  a  wrongful  deviation  oi» 
the  part  of  the  master,  which  lengthened  the  voyage  several^ 
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-days  and  brought  her  cargo  to  a  falling  market,  thus  occasion- 
ing a  loss  of  three  shillings  per  barrel  on  the  flour. 

The  defendants,  on  the  other  hand,  contended  that  the  devia- 
tion in  both  instances  was  not  wrongful  but  necessary ;  that 
the  Alvina  was  compelled  by  the  dangers  of  the  navigation  in 
that  locality,  the  lateness  of  the  day,  and  the  state  of  the  wind 
.on  her  arrival  at  Grand  Isle,  to  put  in  there,  and  that  she  de- 
parted as  soon  as  wind  and  weather  permitted ;  and  that  the 
delay  at  Quebec  was  occasioned  by  the  necessity  of  procuring 
.another  master  in  the  room  of  the  defendant,  Narcisse  Portu- 
lance,  who  had  fallen  sick  on  the  voyage  from  Montreal,  and 
by  the  obligation  resting  on  the  defendants  to  have  the  change 
joI  masters  recorded  at  the  Custom  House  of  the  former  port. 

Much  evidence  was  adduced  by  both  parties  in  support  of 
their  respective  positions. 

The  court  directed  the  jury  that  the  master  of  a  vessel  was 
bound  to  proceed  to  his  distination  by  the  direct  route  and 
without  unnecessary  delay,  and  that  if  he  wrongfully  deviated 
or  delayed  his  owners  would  be  liable  to  make  good  to  the 
.owners  of  the  cargo  any  loss  they  might  sustain  which  natu- 
rally flowed  from  this  breach  of  contract,  and  which  might  be 
presumed  to  be  in  the  contemplation  of  both  parties  as  the 
natural  consequence  of  such  breach  at  the  time  of  the  contract 
being  entered  into ;  and  that  in  this  case,  if  they  found  for  the 
plaintiff  on  the  question  of  a  wrongful  deviation  and  of  conse- 
.quent  loss  on  the  sale  of  the  flour,  the  measure  of  damages 
would  be  the  difference  in  the  market  value  of  the  goods  at 
the  time  of  their  arrival  and  the  value  when  they  would  have 
arrived  had  there  been  deviation. 

The  jury  found  a  verdict  for  the  plaintiff  for  8500,  thus  esti- 
mating the  loss  at  flfty  cents  on  every  barrel  of  flour. 

A  rule  nisi  for  a  non-suit  or  new  trial,  on  several  grounds, 
obtained  by  the  defendant,  was  argued  in  last  February  term, 
,and,  after  much  consideration,  we  have  now  to  deliver  judg- 
ment upon  the  points  in  controversy. 

The  flrst  objection  relied  on  by  the  defendant  is  the  improper 
admission  of  evidence — 

First — In  the  introduction  of  an  extract  from  the  books  of 
the  Trinity  House  of  Quebec,  stating  that  the  Alvina  had  left 
'Quebec  on  the  16th  of  May;  and 

Secondly — In  permitting  secondary  evidence  to  be  given  of 
the  contents  of  her  register,  no  sufficient  notice  having  been 
given  to  produce  the  document  irself. 
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A&  to  whether  the  extract  in  question  was  in  strictness  ad- 
missable  in  evidence,  regard  being  had  to  the  appearance  of  the- 
extract  and  to  the  preliminary  proof  always  necessary  to  render 
such  a  paper  admissible,  we  give  at  present  no  opinion,  because- 
we  all  think  that  taking  into  account  the  preponderatiug  evi- 
dence of  the  Alvina's  having  left  on  the  15ch,  and  the  fact  that 
the  apparent  contradiction  between  the  extract  and  the  testi- 
mony of  the  witnesses  for  the  defendant  may  be  reconciled  by 
the  supposition  that  the  former  referred  to  nautical  and  the' 
latter  to  shore  time,  the  entry  became  under  the  rule  presently 
mentioned  not  of  that  weight  that  its  admission,  if  improper,, 
should  occasion  the  loss  of  the  verdict. 

The  evidence  of  the  contents  of  the  register,  which  was- 
pressed  in  by  the  plaintiff  contrary  to  the  expressed  opinion- 
of  the  court  at  the  trial,  was  clearly  inadmissible,  and  but  for 
the  peculiar  circumstances  of  this  case  must  have  occasioned 
a  second  trial  as  a  matter  of  right,  but  when  we  find  that  the- 
evidence  of  another  witness  read  for  the  plaintiff  deposed  posi- 
tively to  the  ownership  of  the  Alvina  being  in  the  defendants, 
that  the  question  of  ownership  neither  was  nor  could  have  beeir 
made  a  point  of  defence,  since  the  defendant,  Narcisse  Portu- 
lance,  and  not  fewer  than  six  of  his  own  witnesses,  deposed  to- 
the  same  effect  as  the  witness  referred  to  for  the  plaintiff;  and 
that  the  second  jury,  without  the  objectionable  evidence,  ar- 
rived at  the  same  conclusion  upon  this  point  as  the  first,  we- 
feel  that  the  strict  rule  which  should  govern  our  decision  upon 
this  objection,  namely,  that  a  new  trial  will  not  be  granted 
where  it  is  clear  beyond  a  doubt  that  the  objectionable  evi- 
dence did  not  weigh  with  the  jury  in  forming  their  opinion 
(see  Lush's  Practice,  631-2,  and  the  cases  there  cited)  has  beenr 
satisfied,  and  that  to  set  aside  the  present  verdict  merely  for 
the  purpose  of  having  a  third  finding  upon  the  point  which 
must  be  determined  as  it  has  been  already  found,  would  be  to* 
pervert  a  rule  of  law  to  the  needless  continuance  of  litigation 
and  expense. 

The  second  ground  of  the  defendants  rule  is  the  alleged 
improper  reception  of  evidence  and  a  misdirection  as  to  the 
liability  of  the  defendants  for  the  fall  in  the  market  price  of 
the  flour. 

The  evidence  here  referred  to  was  of  certain  sales  of  flour 
made  in  St.  John's  about  the  time  of  the  Alvina's  arrival ;  but 
under  the  circumstances  in  which  it  was  received  we  can  see 
nothing  objectionable  in  the  character  of  this  evidence  as  r( 
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1;ended  iiifereutially  to  establish  one  of  the  points  in  issue,  the 
then  market  value  of  the  flour,  and  was,  therefore,  perfectly 
relevant  without  being  otherwise  open  to  exception. 

Nor  do  we  see  any  valid  grounds  of  objection  in  the  direc- 
tion given  to  the  jury  upon  this  head,  the  same  rule  as  to  the 
measure  of  damages  being  applied  in  this  case  which  governed 
the  courts  at  Westminster  in  the  cases  of  Hadley  &  Uoxendale, 
.8  Exclu,;  aHanlan  vs.  The  GL  West.  Ry.  Co.,  J^  L.J,  15 i; 
and  in  other  cases  cited  at  the  trial  and  on  the  argument  of 
the  rule  nisi,  and  regarded  as  leading  cases  upon  this  subject 

It  was  indeed  contended  by  Mr.  Pinsent  that  the  present 
case  did  not  fall  within  the  principle  laid  down  in  Hadley  and 
Roxendale,  as  the  defendants  could  not  have  had  in  their  con- 
templation at  the  time  of  making  the  contract  the  causes  which 
occasioned  the  decline  of  the  market  price  in  St.  John's ;  but 
we  are  of  opinion  that  there  is  no  authority  for  the  distinction 
here  taken,  and  that  it  is  sufficient  if  the  defendants  can  be 
reasonably  assumed  to  have  had  in  contemplation  a  fall  in  the 
market  as  the  possible  result  of  a  breach  of  contract  on  their 
part,  although  they  may  have  been  wholly  ignomnt  of  the  pre- 
cise causes  to  which  such  fall  might  ordinarily  be  attributable. 

It  was  further  objected  as  a  ground  of  mis-direction  that  it 
was  not  left  to  the  jury  to  say  whether  the  broker  Charlebbi 
was  not  the  agent  of  both  parties  in  cfiecting  the  chartering  of 
ih^Alvina;  but  we  are  of  opinion  that  the  evidence  clearly 
established  this  witness  to  be  the  agent  of  the  defendant  only, 
and  that  at  least  in  this  case  in  the  way  in  which  this  point 
was  put  to  the  jury  the  plaintiff  and  not  the  defendants  was 
the  party  who  had  ground  of  complaint  (if  any  existed)  in  this 
particular. 

A  third  point  taken  by  the  defendants  is,  that  the  verdict  is 
, contrary  to  the  weight  of  evidence;  and  if  only  one  trial  had 
been  had  upon  the  facts  of  this  aise  this  objection  would  cer- 
tainly have  been  entitled  to  great  weight,  at  least  in  the  esti- 
mation of  some  of  the  judges,  but  as  there  has  been  a  second 
trial  upon  substantially  the  same  evidence,  in  which  a  second 
special  jury  arrived  at  the  same  conclusion  as  did  the  first,  the 
object  of  the  second  trial  has  been  in  effect  obtained,  and  there 
is  no  ground  for  directing  a  third  trial  upon  questions  upon  which 
so  much  proof  was  given  on  both  sides,  and  where  such  proof  was 
so  evenly  balanced  that  verdict  either  way  could  be  upheld. 

The  last  point  for  our  consideration  in  this  case  is,  the  ques- 
tion of  excessive  damages ;  a  point  which  we  have  carefully 
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•considered  with  the  view,  if  possible,  of  partially  relieving  the 
-defendant  from  the  weight  of  a  verdict  which  we  feel  to  be  ex- 
treme, particnlariy  when  contrasted  with  the  moderate  finding 
of  the  jury  in  the  second  case.  But  we  c-innot  overlook  the 
fact  that  no  evidence  as  to  market  vahie  was  offered  by  the 
defendant  in  the  present  case,  and  that  the  only  evidence  re- 
ceived does  certainly  sustain  in  some  respects  the  conclusion 
at  which  the  jury  arrived,  and  under  such  circumstances  the 
rule  of  law  applicable  to  this  part  of  the  aise  (sec  Lush's  Prac- 
tice, p.  635)  will  not  justify  our  setting  aside  the  verdict  merely 
because  we  do  not  altogeiher  coincide  with  them  in  a  question 
purely  of  fact. 

The  rule  nisi  must  be  discharged,  but  (as  it  was  fully  justi- 
fied by  the  admission  in  evidence  of  the  contents  of  the  certi- 
ficate of  registry)  without  costs. 


M.  P.  KYAN  V.  NARCISSE  PORTULANCE. 
1867,  January,    Hon.  Sir  H,  W.  Hoyles,  C.  J. 

Praclice—Ntw  triai — Misilirection—Jtule  nisi. 

The  refraining  of  the  judge  from  laying  before  the  jury  certain  legal  principles 
which,  under  ordinary  circnmatances  a  jury  could  not  fail  to  recognise  tlieni- 
selves  even  thongh  not  reminded,  is  not  a  misdirection,  and  consequently  no 
ground  to  set  aside  a  verdict. 

In  this  cause  the  facts  in  evidence,  the  question  in  issue  on 
the  trial,  and  the  objectionB  raised  by  a  rule  nisi  for  a  new 
trial  or  non-suit,  were  similar  to  tho^e  in  the  case  of  Shea  and 
Portulance,  with  the  exceptions  that  evidence  of  the  contents 
of  the  certificate  of  registry  was  not  introduced  by  the  plaintiff 
in  the  present  case,  and  that  a  further  objection  to  the  direc- 
tions given  to  the  jury,  to  the  effect  that  they  should  have 
been  told  that  the  master  of  the  Alvina  was  not  bound  to 
incur  unnecessary  risks  in  the  prosecution  of  the  voyas^e  was 
raised  by  the  rule  nisi. 

Upon  this  exceptien  wc  are  of  opinion  there  was  no  misdi- 
tection.  The  principal  here  contended  for  was  one  which,  under 
ordinary  drcumstances,  a  jury  could  not  fail  to  recognize  with- 
out being  reminded  of  it,  and  was  impliedly  assumed  by!both 
parties  in  their  contention  as  to  the  wrongful  or  justifiable 
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character  of  the  detention  of  the  Alvina  at  Grand  Isle ;  the^ 
defendants  maintaining  that  the  danger  of  passing  that  place- 
when  the  Alvina  arrived  there  justified  the  master  in  putting 
in,  while  the  plaintiff  contended  (not  denying  that  such  danger^ 
if  real,  would  have  justified  the  deviation)  that  the  master  went 
in  wrongfully  and  in  pursuance  of  an  intention  formed  by  hin» 
before  loiving  Montreal 

The  rule  in  this  case  must  also  be  discharged,  but  we  give- 
no  direction  as  to  costs. 


CAUWELL  r.  WAEREN,  Ch.  Board  of  Wokks. 
1867,  Januanj.    Hox.  Mr.  Justice  Robinson. 

Hightoay—yegligence— Board  of  Works,  duties  of—Strefts,  repairs  of— Injury 
to  person — Liability 

Where  the  declaration  stated  *'  that  the  defendant  (the  Cliairman  of  the  Boards 
of  Works)  in  repairing,  extending,  and  widening  Gower  street,  had  negligently 
left  or  caused  to  be  left  a  certain  stick  in  or  upon  the  said  highway,  or  abut- 
ting upon  the  same,  whereby,  &c  ,  ftc. 

Held— 'ThBi  the  declaration  was  bad  for  not  showing  any  facts  creating  a  duty 
upon  the  defendant,  or  averring  that  defendant  had  any  knowledge  or  notice' 
of  the  existence  of  the  stnrap,  or  the  jiossession  or  control  over  any  funds  to* 
enable  him  to  remove  it. 

From  the  evidence  in  this  case,  it  appeared  that  on  a  dark 
night  in  October,  1864,  the  plaintiff  who  is  a  nursetender  ad- 
vanced in  years,  fell  over  the  stump  of  an  old  fence  post  which- 
had  remained  on  the  side  of  Gower  street  since  1859,  whereby 
she  broke  her  leg  and  has  since  been  lamed  for  life ;  a  fire  had 
consumed  the  fence  in  that  year,  and  a  new  fence  had  been^ 
erected  a  few  feet  further  back  than  the  old  cue,  leaving  this 
stump  outside ;  the  old  and  the  new  fence  were  private  prO' 
perty. 

The  contention  of  the  plaintiff  was  that  the  public  street  had 
thus  been  widened,  that  the  locas  in  qtio  had  l^ally  become  » 
portion  of  Grower  street,  and  therefore  had  come  under  the 
charge  of  the  Board  of  Works,  pursuant  to  18  and  19  Vic.,  c.  — ; 
and  that  the  omission  of  the  defendant,  as  Chairman  of  the 
Board  of  Works,  in  1864,  to  remove  that  stump  by  whomao- 
ever  left  there,  constituted  such  culpable  negUgence  as  ren^ 
dered  him  responsible  in  damages  for  the  injury  she  sustained 


CADWELL  V,  WAKREN,  Ch.  Boaud  of  Works.    177 

The  declaration  simply  charged  the  defendant  "  that  in  re- 
pairing, extending  and  widening"  Gower  street,  "  he  had  negli- 
gently left,  or  caused  to  be  left,  a  certain  stick  in  or  upon  the 
aaid  highway  or  abutting  upon  the  same,  "  whereby,  &c.,  &c." 
The  declaration  did  not  set  forth  on  its  face  any  facts  creating 
a  duty  upon  defendant,  or  aver  that  the  defendant  had  any 
knowledge  or  notice  of  the  existence  of  this  stump,  or  had  the 
possession  of  or  control  over  any  funds  to  enable  him  to  remove 
it,  neither  was  it  alleged  or  proved  that  the  locus  had  ever  been 
placed  under  the  care  of  the  defendant  or  of  the  Board  of 
Works,  or  had  been  assumed  by  him  or  them — or  that  the  de- 
fendant or  the  Board  had  "repaired,  extended,  or  widened,"  or 
performed  work  of  any  description  whatever  upon  this  part  of 
Gower  street. 

The  defendant  luul  originally  been  sued  in  his  private  capa- 
city, but  on  the  trial  the  plaintiff  asked  and  obtained  leave  to 
amend  the  declaration  by  adding  after  his  name  the  words, 
"  being  Chairman  of  the  Board  of  Works  when  the  cause  of 
action  arose,"  which  amendment  the  defendant  resisted. 

At  the  close  of  the  plaintiff's  case,  Mr.  Whiteway  called  for 
a  non-suit  upon  the  grounds  hereinafter  more  particularly 
noticed,  and  leave  was  reserved  to  him  to  move  but  the  case 
was  not  stopped;  having  addressed  the  jury  he  called  as  a  wit- 
ness the  defendant,  who  proved  affirmatively  that  the  locwi  in 
quo  had  not  been  placed  under  the  charge  of  him  or  of  the 
Board  of  Works — that  no  work  of  any  kind  had  been  done 
upon  it  either  by  the  Board  or  by  him,  that  he  had  no  notice 
or  knowledge  of  the  existence  of  the  alleged  nuisance  until 
after  the  accident  had  occurred,  and  that  no  funds  were  placed 
at  his  disposal  or  that  of  the  Board  to  enable  him  to  remove 
the  stump. 

The  jury  found  a  verdict  for  the  plaintiff',  and  assessed  her 
•damages  at  $550. 

A  rule  nisi  in  the  following  terms  was  obtained : 

It  is  ordered,  that  the  verdict  in  this  cause  be  set  aside  and 
a  non-suit  entered  or  a  new  trial  granted,  upon  the  following 
grounds : 

First — That  the  amendment  of  the  declaration  was  improp- 
erly allowed  at  the  trial. 

Secondly — Improper  admission  of  evidence. 

Thirdly — That  the  verdict  was  contrary  to  evidence. 

Fourthly — That  the  damages  are  excessive. 

M 
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Fifthly— That  the  defendant,  Warren,  was  not  Chairman  of 
the  Board  of  Works  when  action  brought  and  amendment  made 
in  declaration. 

Sixthly — ^That  there  was  no  such  negligence  or  breach  of 
v^uty  of  the  defendant,  Warren,  as  to  render  him  liable  in  this 
action. 

Seventhly^^'^^at  if  defendant,  Warren,  was  liable  it  could 
could  only  be  joih^Jy  with  the  other  members  of  the  Board  of 
Works.  \ 

Unless  cause  to  the\;ontrary  be  shewn  in  four  days." 

This  rule  has  been  weH  argued  by  Messrs.  Pinsent,  Q.C.,  and 
Prescott  Emerson  on  behalfisl  the  plaintiff,  and  by  the  Attor- 
ney General  and  Mr.  Whitewa^Q.C,,  on  behalf  of  the  defen- 
dant, and  I  will  dispose  of  the  poiS<i§  raised  seriatim. 

First— We  all  think  that  the  amenftpent  of  the  declaration 
was  properly  allowed,  that  the  defendanKknew  perfectly  well 
what  the  plaintiff's  case  was,  and  that  hXwas  not  taken  by 
surprise  or  unduly  prejudiced  by  the  amendment. 

Second — ^We  are  of  opinion  that  there  was  nSt  any  evidence 
improperly  received,  the  evidence  objected  to  wa»  the  record  of 
the  proceedings  by  the  Board  of  Works  upon  we  plaintiffs 
claim  to  them  for  compensation,  at  all  which  procl^^'^  ^^^ 
defendant  was  present  taking  part,  and  therefore  tlrP  evidence 
was  received  against  him.  ^ 

Third — We  think  the  verdict  was  contrary  to  evid!^^»  "^' 
cause  in  our  opinion  the  variance  between  the  declaratf^.  ^^^ 
proof  was  fatal ;  the  cause  of  action  upon  which  the  pF^  v^ 
relied  was  defined  and  circumscribed ;  he  stated  that  t j^  ^^ 
fendant  in  repairing,  extending^  (yr  widening  Gower  ^^^^?J^. 
glected  to  remove  the  alleged  nuisance ;  these  words  desi?^** 
and  limit  the  charge,  and  cannot  be  rejected  as  surplusage  •^r' 
must  be  proved. — 1  St.  or  Ev,  376-383 ;  Mayor  and-  HumpliJ^' 
1  C.  &  S.  f252.  They  were,  however,  not  only  not  proved  f^^ 
were  distinctly  disproved. 

Fourth — ^The  amount  of  the  verdict  does  not  affect  our  c^ 
cision,  and  I  shall  refer  to  it  hereafter. 

Fifth — ^We  think  there  is  no  force  in  this  objection.  If  tl? 
defendant  was  liable  when  the  cause  of  action  arose,  he  woul 
not  be  absolved  from  bis  liability  by  afterwards  ceasing  to  l^ 
Chairman  of  the  Board  of  Works. 

Sixth — ^This  is  the  substantial  ground  of  our  judgment,  upo* 
which  we  all  fully  concur. 


CADWELL  V.  WAEREN,  Ch.  Board  of  Works.     179 

It  must  be  borne  in  mind  that  there  is  a  broad  distinction 
between  acts  of  commission  or  malfeasance,  and  acts  of  omis^ 
sion  or  nonfeasance  As  a  rule,  everyone  is  responsible  for  the 
damage  he  occasions  by  negligently  doing  something,  but  here 
the  defendant  is  chai-ged  merely  with  a  nonfeasance,  with  hav^ 
ing  omitted  to  remove  a  nuisance  from  a  public  street  which 
he  had  not  put  there.  Now,  penalty  piesupposes  responsibility, 
and  as  the  defendant  is  under  no  common  law  liability  to  re- 
move such  a  nuisance,  all  the  facts  necessary  to  shew  a  legal 
obligation  upon  him  to  perform  that  which  he  is  blamed  for 
neglecting  must  be  stated  in  the  declaration  and  must  be  pro- 
ved in  evidence. — Brovm  v,  McUlett,  6  C.  B,,  615 ;  Seymour  v. 
Maddox,  162  A,  SSI ;  Curleivis  v.  Broad,  SI  L.G. ;  Addison  on 
Wrongs. 

In  the  authorities  cited  at  the  bar  and  in  several  others 
which  I  have  consulted,  where  public  bodies  or  official  person- 
ages were  held  responsible  for  mere  nonfeasance  in  neglecting 
to  remove  an  obstruction  upon  a  highway  by  land  or  water,  it 
was  not  only  averred  in  pleading  but  proved  in  evidence  that 
it  was  their  duty  to  remove  it,  that  they  had  notice  or  know^ 
ledge,  or  the  means  of  knowledge  of  its  existence ;  and  that 
they  had,  or  were  empowered  to  raise,  the  necessary  funds  to 
enable  them  to  abate  the  nuisance. — Metealf  v,  SetJierington, 
11  Ex  JB. ;  CKUbs  v.  Mmey,  D.  Co,  5,  H.  &K  ;  Penhcdlow  v.  Mer- 
sey,  D.  C.  7,  H.  &  If.;  Hartnodl  v.  Ryde.C.  S,  B,  &  S.  In  every 
one  of  these  particulars,  the  case  of  the  present  plaintiff  is  de- 
ficient, and  therefore  in  the  words  of  the  rule  we  hold  that 
"  no  negligence  or  breach  of  duty  "  has  been  l^ally  established 
against  the  defendant. 

It  may  help  to  remove  a  misapprehension  which  seems  to 
exist  respecting  the  position  and  responsibilities  of  the  Board 
of  Works,  and  of  the  chairman  thereof,  if  I  observe  that,  al- 
though the  public  streets  are  by  18  &  19  Yic,  placed  under 
the  "  superintendence  and  management "  of  the  Board,  and  the 
chairman  has  "  the  supervision"  of  them,  (and  even  that  is  sub- 
ject to  the  control  of  the  Board) ;  to  neither  of  them  is  public 
money  voted,  the  gifants  are  always  made  by  the  Legislature 
to  Her  Majesty,  and  are  payable  only  by  the  warrant  of  the 
Governor  for  such  special  services  as  are  expressly  directed  by 
the  Legislature. 

Seventh — ^Upon  this  point  it  is  not  necessary  to  give  judg^ 
ment,  but  I  incline  to  the  opinion  that  the  law  is  with  the  de- 
fendant ;  this,  however,  is  my  own,  for  my  brother  judges  differ 
from  me  in  opinion. 


180     CADWELL  v.  WAEREN,  Ch.  Board  of  Works 

I  acquiesce  iti  the  doctrine  that  in  cases  of  malfeasance,  or 
•even  of  nonfeasance  under  a  common  law  liability,  all  the 
wrong-doers  need  n3t  be  joined,  but  it  appears  to  me  unrea- 
sonable to  sue  an  individual  for  neglecting  an  act,  the  obliga- 
tion  to  perform  which  neither  common  law  nor  statute  imposes 
upon  him  individually;  supposing  the  Board  of  Works  had 
been  empowered  by  statute  to  abate  this  alleged  nuisance, 
they  alone  who  had  the  power  would  be  responsible  for  culpa- 
ble omission  to  exercise  it,  it  might  so  happen  that  the  very 
party  sued,  if  one  was  selected,  was  desirous  to  perform  the 
act  and  was  disabled  by  the  overruling  vote  of  the  boatd;  it 
may  be  said  that  he  could  defend  himself  by  adducing  evidence 
of  what  he  said  at  the  board,  but  it  is  by  no  means  clear  that 
a  defendant  can  give  in  evidence  on  his  own  behalf  what  he 
said  behind  the  buck  of  the  plaintiff,  and,  moreover,  it  is  a 
principle  of  law  that  no  man  shall  be  allied  upon  to  justify 
his  conduct  until  a  legal  prima  facie  case  shall  have  been 
made  out  against  him. 

In  the  analogous  case  of  corporations  it  has  been  ruled  "  that 
an  action  cannot  be  maintained  against  individuals  for  acts 
erroneously  done  by  them  in  a  corporate  capacity  to  the  injury 
of  plaintiff,  unless  there  be  good  ground  to  impute  malice." — 
Harmaii  vs   Tappendor,  1  East,  555 . 

We  feel  that  the  situation  of  this  poor  woman  is  one  of  bard- 
ship,  and  appeals  strongly  to  our  sympathies,  but  the  Judicial 
Committee  has,  through  the  mouth  of  Lord  Campbell  in  Paul 
vs.  E  L  C,  1  E,  C,  Lo,  E,  R,  laid  down  the  rule  by  which  we 
must  be  guided :  "  It  is  the  duty  of  all  courts  of  justice  to  take 
care  for  the  general  good  of  the  community  that  hard  cases  do 
not  make  bad  law  " ;  and  we  are  unanimous  in  opinion  that  the 
rule  for  a  non-suit  must  be  made  absolute ;  had  no  motion  for 
non-suit  been  made,  Seymour  vs.  Maddox,  16  Q.  B.,  is  an  autho- 
rity to  shew  that  judgment  would  have  been  arrested  for  the 
insufficiency  of  this  declaration. 

The  question  respecting  the  amount  of  damages  being  or  not 
being  excessive  becomes  immaterial  in  disposing  of  this  rule, 
but  it  may  tend  to  some  equitable  adjustment  of  the  plaintiff's 
<slaim  out  of  court  if  we  state  our  opinion  upon  the  point  I 
do  not  say  how  far  the  court  would  be  disposed  to  interfere 
with  the  verdict  of  a  jury  which  awarded  heavy  demages 
against  a  public  functionary  who  had  acted  with  gross  negli- 
gence or  in  an  arbitrary  and  oppressive  manner,  but  bavins  le* 
gBivd  to  the  circumstances  of  the  present  case,  where  no^og 
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of  that  description  is  imputable  to  the  defendant,  we  are  of 
opinion  that  the  damages  awarded  by  the  jury  were  excessive. 

Having  disposed  of  the  law  of  this  case  we  think  it  right — 
in  accordance  with  the  practice  not  unfrequent  in  the  courts  at 
home — to  offer  a  suggestion  for  the  consideration  of  all  con- 
cerned. Whether  facts  could  or  could  not  be  adduced  to  enable 
the  plaintiff  to  sustain  an  action  against  some  person  or  body, 
we  are  not  prepared  to  say,  but  of  this  fact  we  think  there  can 
be  no  question,  viz.,  that  Mrs.  Cadwell  has  sustained  a  serious 
injury  without  any  fault  on  her  part. 

One  of  the  jurors  stated  publicly  at  the  trial,  and  the  same 
statement  has  been  repeated  at  the  bar,  that  public  funds  were 
appropriated  several  years  ago  in  paying  the  owner  for  the  land 
whereupon  the  stump  lay,  whereby  it  became  public  property. 
Now,  these  statements  were  not  in  proof  and  do  not  affect  our 
judgment,  aud,  moreover,  the  Attorney  General  informs  us  that 
he  is  not  aware  of  the  fact,  and  can  find  no  evidence  of  it  in 
the  official  records.  Nevertheless,  Mr.  Stuart,  the  Secretary  of 
the  Board  of  Works,  testi6ed  that  the  spot  where  the  stump 
lay  appeared  to  be  upon  the  public  highway  and  to  have  been 
dedicated  to  the  use  of  the  public,  and  it  would  be  satisfactory 
to  the  court  if  some  reasonable  compensation  were  made  to 
this  plaintiff  without  the  intervention  of  another  trial. 

Mr.  Finsent,  Q.  C,  and  Mr,  F.  Fmerson  for  plaintiff. 

The  Attorney  General  and  Mr.  Whiteway,  Q.  C,  for  defendants 
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1867,  January.    Hon.  Mr  Justice  Robinson. 

Ageney—Oovemment  agent,  personal  liability  of—Notice  to  in  action  against— 
Contract— Breach— Damages—  Verdict— Utile  nisi— New  trial. 

An  action  cannot  be  maiDtained  againat  an  agent  of  the  Grovernroent  who  ha» 
entered  into  contracts,  by  those  who  have  supplied  the  agent  goods.  An  in* 
dividual  contracting  in  his  official  capacity  or  as  the  agent  of  the  Government 
is  not  personally  liable  on  the  contract  so  entered  into.  Such  a  rule  arises 
from  motives  of  public  policy,  for  no  prudent  person  would  accept  a  public 
position  at  the  hazard  of  exposing  himself  to  a  multiplicity  of  private  suits. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  breach  of  contract  on  the  part 
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of  the  defendant,  as  '*  Chairman  of  the  Road  Board  of  Brigus/' 
in  not  permitting  him  to  supply  the  said  board  with  provisions, 
and  also  for  the  value  of  provisions  supplied  to  the  board.  The 
case  was  tried  by  me  before  a  Special  Jury  at  Harbor  Grace 
last  month,  when  the  special  verdict  hereinafter  mentioned  was 
found,  subject  to  leave  reserved  to  the  defendant  to  enter  a  non- 
suit upon  one  or  all  of  the  grounds  following : — 

1st — That  the  defendant  was  entitled  to  receive  notice  of 
action  pursuant  to  the  provisions  of  the  Road  Act,  and  none 
was  given, 

2nd — That  there  was  not  sufficient  evidence  of  a  valid  writ- 
ten agreement,  inasmuch  as  that  relied  upon  by  the  plaintiff 
was  found,  when  produced  by  the  defendant,  not  to  have  been 
signed  by  him,  although  he  wrote  it,  retained  it,  and  acted 
upon  it. 

3rd — Because  there  was  a  non-joinder,  tlie  other  merabei-s  of 
the  Brigus  Road  Board  not  having  been  sued  with  the  defen- 
dant. 

4th — Because  the  action  was  not  maintainable  against  the 
defendant  for  the  breach  of  a  contract  in  which  he  was  acting 
as  a  public  officer  and  avowedly  as  the  agent  of  Government. 

I  submitted  to  the  jury  categorically  the  various  questions 
that  arose  on  the  pleadings,  and  they  liave  found  their  verdict 
thereupon  as  follows : — 

Questions  for  the  jury — 

yirst — Has  the  written  contract  alleged  in  the  declaration 
been  proved  ?     Yes 

Second — If  yea,  was  that  contract  broken  by  defcnd:int  with- 
out any  justiKable  cause  ?     Yes, 

It  yea,  what  damage  has  the  plaintif!'  sustained  by  reason 
of  sucli  breach  ?     Three  pounds  currency. 

Third — If  defendant  did  commit  such  breach,  did  he,  in  so 
breaking  it,  act  in  good  faith  and  to  the  best  of  an  honest  judg- 
ment as  a  public  functionary  and  for  the  public  good  ?     Yes. 

Or,  did  he  so  break  it  in  bad  faith  and  with  a  corrupt  view 
to  injure  the  plaintiff  or  benefit  himself,  making  his  position  as 
chairman  merely  a  pretext  to  cover  such  conduct  ?  No.  No 
evidence  of  this  whatever. 

Fourth — Did  the  plaintiff  supply  any  goods  by  the  order  of 
defendant  which  arc  unpaid  for  ?     Yes 

If  yea,  to  what  amount  ?    £19^  12s  lOd. 

And  were  such  goods  supplied  by  plaintiff  on  the  personal 
credit  of  the  defendant  ?    No. 
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Or,  on  the  credit  of  the  Government,  or  the  Board  of  Eoad 
Commissioners  ?  On  GovemnuTU,  through  the  Board  of  Road 
-Commissioners. 

For  self  and  fellow  juroi-s, 

JOHX  EORKfi. 

The  plaintiff  obtained  a  rule  nisi  returnable  before  this  court 
for  leave  to  enter  up  final  judgment  for  £197  12s.  lOd.,  pur- 
suant to  the  said  verdict;  whilst  the  defendant  obtained  a 
^ross  rule  nisi  to  enter  a  non-suit,  pursuant  to  the  leave  re- 
served. 

The  rules  have  been  well  argued,  but  nothing  which  has  been 
urged  has  shaken  the  opinion  I  had  formed  at  the  trial,  and  in 
the  correctness  of  which  both  my  learned  brothers  concur. 

When  granting  these  rules  I  suggested  to  the  plaintiff  and 
defendant  that  it  might  prove  a  just  and  satisfactory  termina- 
tion of  the  suit  if  the  defendant  should  at  once  pay  to  the 
plaintiflf  the  £194  12s.  6d.  due  to  ihe  latter  by  the  Govern- 
jnent,  and  which  the  Solicitor  General  admitted  they  were 
always  ready  to  pay  on  proper  demand,  together  with  the  £3— 
•found  as  damages  for  breach  of  the  contract,  and  that  each 
party  should  pay  his  own  costs,  because  each  had  been  to  a 
certain  extent  in  the  wrong;  we  all  regret  that  such  a  sugges- 
tion was  not  adopted,  for  it  would  have  satisfied  the  justice  of 
this  case  more  completely  than  will  the  strict  rule  of  law  which 
we  must  now  apply. 

As  the  defendant's  rule  will  dispose  of  the  case,  I  will  con- 
sider it  first,  and  will  determine  each  ground  relied  on  for  a 
non-suit  in  the  order  in  which  it  was  taken. 

Ist — I  think  defendant  was  not  entitled  to  receive  notice  of 
action,  because  he  was  not  acting  as  a  Boad  Commissioner  under 
the  Act,  or  in  the  disposal  of  money  voted  for  the  purposes  of 
that  Act ;  but  that  he,  together  with  the  other  members  of  the 
Eoad  Board,  were  merely  employed  by  the  Government  as  an 
•existing  machinery  convenient  to  dispense  pauper  relief,  get- 
ting something  in  the  nature  of  a  public  return  for  the  public 
money  thus  expended  by  them. 

2nd — I  think  there  was  abundant  evidence  of  the  written 
agreement  declared  upon,  and  that  the  requirements  of  the 
Statute  of  Frauds  concerning  it  were  satisfied,  not  only  by  the 
delivery  to  and  acceptance  by  the  defendant  of  a  large  portion 
of  the  goods,  the  subject  of  it,  but  by  the  written  recognition 
and  ratification  of  it  contained  in  the  defendant's  letter  to  the 
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plaintiff,  of  the  Ist  March,  especially  referring  to  the  contract^ 
and  by  the  resolution  signed  by  the  defendant  on  the  12th 
April,  also  referring  to  it. 

3rd — I  think  this  action  was  well  brought  against  the  defen- 
dant, who  alone  signed  the  contract,  and  if  a  non-joinder  were- 
relied  upon,  it  should  have  been  regularly  pleaded,  not  in  bar, 
as  it  was,  but  in  abatement,  as  it  was  not.  On  this  point,, 
therefore,  as  well  as  on  the  two  preceding  ones,  our  judgments 
are  in  favour  of  the  plaintiff;  but  upon  the 

4th — I  cannot  entertain  a  doubt  that  our  decision  must  be 
in  favour  of  the  defendant. 

He  was  acting  solely  as  an  agent  of  the  Government — he 
was  declared  against  as  "Chairman  of  the  Boad  Board  of 
Brigus,"  and  was  expressly  recognized  by  the  plaintiff  when 
the  contract  was  entered  into  as  acting  on  behalf  of  the  public. 

Now,  there  is  no  proposition  in  the  law  better  established 
than  that  which  declares  that  an  individual  contracting  in  his 
official  capacity,  or  as  an  agent  of  the  Government,  is  not  per- 
sonally liable  on  the  contract  so  entered  into ;  such  rule  arises 
from  motives  of  public  policy,  for  no  prudent  person  would 
accept  a  public  situation  at  the  hazard  of  exposing  himself  to 
a  multiplicity  of  private  suits. — Oidley  vs.  Ijord  Fcdmerston, 
3  B,  &  B,  286;  McBeath  vs.  Waldemand,  1  8.  R;  Hall  vs. 
Smith.  2  BxTig. 

This  action,  therefore,  is  misconceived ;  the  plaintiff  has  es- 
tablished no  valid  claim  against  this  defendant  and  he  must 
become  non-suit. 

We  regret  that  the  law  compels  us  thus  to  dispose  of  this 
case,  because — although  the  jury  under  the  evidence  negatived 
the  presence  of  corrupt  or  interested  motives  in  the  defendant 
— ^it  is  plain  to  us  that  he,  and  those  on  the  board  concurring 
with  him  in  breaking  the  plaintiff's  contract,  have  acted  un- 
fairly and  oppressively  towards  him.  By  the  evidence  it  ap- 
peared that  after  the  plaintiff  had  been  six  weeks  engaged  in 
performing  his  agreement,  and  had  provided  the  requisite 
means  to  complete  it,  the  board,  by  a  majority  of  one,  at- 
tempted through  a  resolution  to  exact  from  the  plaintiff  a  par- 
ticular description  of  Indian  meal,  or  an  abatement  in  the 
stipulated  price,  whilst  his  contract  enabled  him  to  supply  any 
description  of  meal,  whether  white  or  yellow,  provided  it  was- 
sound  and  good,  at  the  same  price. 

The  resolution  was  silent  as  to  the  quality  of  the  meal  sup- 
plied, but  when  the  plaintiff  refused  to  make  any  such  abate- 
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ment  the  board  then  relied  upon  the  alleged  bad  quality  of  the' 
provisions  he  had  supplied,  the  chairman  (defendant)  producing 
a  sample  of  the  objectionable  meal ;  that  sample  was  examined 
by  the  board,  and  two  out  of  five  members  declared  that  it  was 
sound  and  good.  The  plaintiff  then  invited  the  defendant  him- 
self and  a  deputation  of  the  board  to  examine  his  whole  stock ; 
they  refused  to  make  any  examination,  and  the  board,  by  the 
said  majority  of  one,  there  and  then  terminated  their  agree- 
ment with  him  "  without  any  justifiable  cause." 

The  law  confers  certain  immunities  upon  Government  Boards 
(as  the  plaintiff  here  has  found  to  his  cost)  and  in  return  for 
such  protection  it  expects  the  very  best  faith  to  be  always  ex- 
hibited by  such  boards  towards  all  with  whom  they  deal,  and, 
as  reference  was  made  upon  the  argument  to  the  fact  that  the 
Attorney  General  had  not  interposed  on  behalf  of  the  defen- 
dant, we  think  it  proper  to  observe  that  in  our  opinion  that 
learned  gentleman  exercised  a  sound  and  wholesome  discretion 
in  leaving  the  defendant — under  the  circumstances  appearing 
in  this  case — to  extricate  himself  as  best  he  could  without  the 
intervention  of  public  functionaries  or  public  monies  from  the 
position  in  which  he  has  placed  himself. 

The  court  is  unanimously  of  opinion  that  the  plaintiff's  rule 
must  be  discharged,  and  the  defendant's  rule  for  a  non-suit 
must  be  made  absolute. 
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1867,  January.    Hon.  Mr.  Justice  Robinson, 

^ViU — Execution  of— 27th  Vic.,  cap.  IS— Testamentary  capacity— Undue  ti^i 
•*  Notes  of  last  will  and  testament" —  Witness  attesting  by  his  initials- 
Form  of  eUtesiation. 

The  teKUtoFi  shortly  before  his  death,  gave  instructions  to  his  solicitor  as  to  the 
disposition  of  his  property  by  will.  These  instructions  were  reduced  to  writing 
by  the  solicitor  on  the  paper  propounded  as  the  last  will  and  testament  of  tes- 
tator, and  headed  "  Notes  of  last  will  and  testament."  The  notes  were  taken 
down  in  the  presence  of  testator,  and  read  over  and  assented  to  and  signed  by 
him  in  the  presence  of  the  solicitor  and  another  witness,  who  signed  their 
names  as  witnesses,  the  former  by  his  initials.  There  whs  no  attestation 
clause.  It  also  appeared  there  were  legacies  inserted  or  added  8U*bsequent  to 
the  signature  of  testator  and  witnesses,  but  at  the  former's  reqnest. 

Jleld — It  is  a  sufficient  attestation  to  a  will  for  a  witness  to  sign  the  initials  of 
his  name. 

Held — That  the  subscriptioti  of  the  witnesses  without  any  words  of  attestation 
was  a  sufficient  compliance  with  27th  Vic,  cap.  13— (Newfoundl'd  Wills*  Act). 

Held — Clauses  added  after  attestatiou  are  void,  not  having  been  duly  signed  by 
testator  and  attested. 

This  matter  comes  before  the  court  upon  the  petition  of  Julia 
Tarrahan,  widow  of  Patrick  Tarrahan,  who  prays  that  letters 
^f  administration  to  the  estate  of  her  late  husband  be  granted 
to  her  as  upon  an  intestacy ;  her  application  is  opposed  by  the 
son  of  deceased,  John  Tarmhan,  who  denies  that  his  father  died 
intestate,  and  he  propounds  the  paper-writing  hereinafter  men- 
.tioned  as  his  will,  and  prays  that  it  be  admitted  to  probate. 

The  validity  of  this  document  as  a  will  is  disputed  by  the 
-widow,  and  a  considerable  mass  of  evidence  has  been  taken 
pro  and  con. 

The  questions  of  law  and  of  fact  involved  are  important ; 
-they  have  been  well  considered  at  the  bar,  and  I  do  not  think 
that  any  point  calculated  to  serve  the  interests  of  the  parties 
.concerned  on  either  side  has  been  omitted  by  the  learned  coun- 
sel respectively  retained. 

We  have  heard  the  Attorney  General  (Carter)  and  Mr.  J. 
Little  in  support  of  the  will,  and  Mr.  Pinsent,  Q.  C,  and 
Mr.  Kent  against  it,  and  from  their  statements  and  evidence  it 
appears  that  the  deceased  died  on  Tuesday,  7th  August  last,  in 
.St.  John's,  aged  about  84  years.  He  had  been  a  man  of  sober 
and  industrious  habits,  and  had  acquired  a  good  deal  of  landed 
property  in  St.  John's,  which  he  managed  to  the  end.  His 
jiealth  became  enfeebled  during  the  last  few  weeks  of  his  life, 
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but  his  rniud  does  not  seem  to  have  become  weakened  until  a 
very  short  period  before  his  death. 

His  widow  is  an  aged  woman ;  for  several  years  she  had  not 
been  upon  speaking  terms  with  their  only  son,  wlio  was  conse- 
quently estranged  from  his  father's  house,  and  the  deceased  was 
led  not  unnatually  to  seek  assistance  and  counsel  in  the  man- 
agement of  his  affairs  from  his  nephew,  Patrick  McGrath,  in 
whose  intelligence  he  app)ears  to  have  confided. 

I  think  it  is  plain  that  McGrath  had  acquired  considemble 
influence  over  his  relative,  but  in  no  instance  do  I  find  that  he 
employed  it  for  the  promotion  of  his  own  interests. 

On  Friday,  3rd  August  last,  the  deceased  had  been  investi- 
gating with  McGrath  the  state  of  his  affairs,  he  had  freely 
discussed  with  him  the  mode  in  which  he  should  dispose  of  his 
property  by  will,  and  by  desire  of  deceased  McGrath  requested 
the  attendance  on  the  deceased  of  Mr.  Joseph  Little,  who  is  a 
barrister  and  attorney  of  this  court. 

Mr,  Little  accordingly,  on  the  afternoon  of  that  day,  called 
upon  the  deceased,  whom  he  found  sitting  in  his  chair  in  his 
bedroom. 

He  was  then,  as  Mr.  Little  swears,  "in  a  very  feeble  state, 
but,  in  his  opinion,  of  sound  mind  and  memory,  and  conversed 
sensibly  and  coolly  on  the  matter  in  question."  McGrath  also 
deposes  to  the  testator  at  the  time  "  being  of  sound  mind,  me- 
mory and  understanding ;  he  was  apparently  quite  composed 
and  happy  enough."  "  He  seemed  pleased  with  the  proceed- 
ings, and  afterwards  expressed  his  satisfaction  to  me  that  he 
had  arranged  his  business." 

At  first  deceased  suggested  to  Mr.  Little  to  obtain  from 
McGrath  the  necessary  information  as  to  tlie  mode  in  which 
he  (deceased)  desired  to  dispose  of  his  estate,  but  Mr.  Little 
properly  insisted  upon  receiving  instructions  from  the  lips  of 
the  testator  himself ;  whereupon  he  dictated  to  Little  his  wishes, 
which  Little  reduced  to  writing  on  the  paper  produced,  headed 
"  Notes  of  last  will  and  testament."  And,  when  he  had  finished 
the  instructions,  he  read  them  distinctly  to  the  deceased,  who 
assented  to  and  approved  of  the  whole.  He  then  subscribed 
his  name  in  full  to  the  paper  in  the  presence  of  Little  and 
McGrath,  who  at  the  same  time,  in  presence  of  testator  and  of 
each  other,  signed  their  names  as  witnesses,  the  former  by  his 
initials  "  J.  I.  L.",  the  latter  by  his  name  in  full 

The  only  persons  present  with  testator  during  these  ti-ans- 
. actions  were  Mr.  Little,  Mr.  McGrath.  and  a  grand-daughter  of 
the  deceased,  aged  12  or  14  years. 
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After  the  paper  had  been  so  signed  by  the  deceased  and  the- 
witnesses,  four  more  bequests  were  added  by  Little  to  the  paper 
at  the  instance  of  deceased,  concluding  as  follows :  "  balance 
to/'  &c. ;  but  whether  that  addition  was  made  then  and  there 
in  the  presence  of  testator,  or  at  a  subsequent  period  in  Mr. 
Little's  office,  is  not  clear  under  the  evidence ;  it  is,  however,  a 
matter  of  no  importance,  because  wherever  and  whenever  made 
they  have  not  been  signed  by  the  testator  or  the  witnesses. 

Mr.  Little  took  away  the  paper  thus  subscribed  from  testa- 
tor's house  for  the  purpose  of  preparing  a  formal  will  to  be 
executed  by  deceased  on  the  following  day. 

During  the  dictation  of  the  instructions  to  Mr.  Little  the 
deceased  frequently  referred  to  McGrath,  and  McGrath  made 
several  suggestions  to  deceased  respecting  them,  but  the  evi- 
dence does  not  raise  on  the  minds  of  the  judges  a  doubt  of  the 
competency  of  the  testator  to  decide  for  himself,  or  that  in  any 
instance  he  did  not  determine  freely  and  voluntarily  according 
to  his  own  judgment  and  pleasure ;  nor  on  the  face  of  the  docu- 
ment is  there  anything  to  cast  suspicion  upon  the  testimony  of 
Mr.  Little  or  of  McGrath,  for  neither  of  them  takes  any  inte- 
rest under  the  alleged  will,  and  both  have  renounced  the  office 
of  executors. 

In  consequence  of  threats  and  obstruction  offered  by  the 
widow  it  was  only  on  Tuesday,  7th — the  day  on  which  he  died 
— that  Mr.  Little  was  permitted  again  to  see  deceased,  at 
which  time  he  was  not  capable  either  physically  or  mentally 
of  attending  to  business,  and  he  died  without  executing  the 
engrossed  will. 

On  behalf  of  the  widow  several  objections  have  been  raised 
to  the  admission  of  this  paper-writing  to  probate  which  are 
included  within  the  following  heads : — 

First — That  it  was  obtained  whilst  deceased  was  incapaci- 
tated by  mental  and  physical  infirmity  to  make  a  valid  will, 
and  was  obtained  under  undue  influence  exercised  by  McGrath. 

Second — That  it  is  inoperative  as  a  will,  because  it  does  not 
contain  the  final  disposition  of  deceased,  purporting  to  be  no 
more  than  instructions  for  a  future  will,  and  that  those  in- 
structions are  not  conformable  with  what  appears  by  extrinsic 
evidence  to  be  the  wishes  of  deceased. 

Third — ^That  even  if  the  paper-writing  were  not  open  ta 
either  of  the  foregoing  objections  it  is  void  as  a  will  under  our 
Wills'  Act,  27th  Vic ,  cap.  13,  for  want— 
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Ist — Of  the  signatures  of  two  witnesses,  initials  not  consti- 
tuting a  signature  in  law  as  contended  ; 

2nd — Of  an  attestation  clause,  or  some  words  to  shew  that 
the  witnesses  signed  as  loHiusaca, 

It  will  be  convenient  to  dispose  of  these  objections  in-  their 
order,  merely  premising  that  several  of  the  authorities  cited  by 
Mr.  Pinsent  had  reference  to  the  law  as  it  stood  in  England 
prior  to  the  1st  Vic,  and  not  to  the  law  as  it  now  stands  both 
in  England  and  Newfoundland. 

First — The  mental  capacity  of  the  deceased  to  make  a  valid 
disposition  of  his  property  at  the  time  ilr.  Little  took  his  in- 
structions nni^t  be  gathered  from  all  the  circumstances  of  the 
case. 

Mr.  McGiath  states  that  on  the  forenoon  of  the  day  in  which 
the  instructions  were  written  by  Mr.  Little,  he  (McGrath)  went 
through  the  rent  roll  of  deceased  with  him,  who  then  ciire fully 
estimated  the  amount  he  had  to  bequeath  ;  he  detected  a  small 
error,  as  he  thought,  in  the  rent  payable  by  a  tenant  named 
White,  commented  upon  certain  settlements  he  had  previously 
made  to  some  of  his  daughters,  and  linally  arranged  and  di- 
rected that  Mr.  Little  should  be  sent  for  to  prepare  his  will. 

In  the  instructions  which  at  a  later  hour  in  the  same  day  he 
dictated  to  Mr.  Little,  he  appears  to  have  conformed  to  his  pre- 
vious intentions  He  then  intelligently  discussed  several  of  his 
proposed  legacies,  and  he  has  made  the  aggregate  of  his  bequests 
<;losely  correspond  with  the  amount  of  his  property. 

These  facts  furnish  very  strong  evidence  of  testamentary 
capacity,  especially  in  the  case  of  one  who  has  never  been 
subject  to  mental  aberrations,  and  there  is  little  if  any  evi- 
dence to  rebut  them. 

The  physician  and  the  clergyman  who  attended  the  deceased 
during  his  last  illness  are  not  examined  on  either  side,  whilst 
the  testimony  of  the  widow  and  daughter  Catherine,  who  alone 
questioned  the  testator's  capacity  is  not,  from  its  speculative 
nature,  entitled  to  much  weight.  The  widow  certainly  saya, 
**  I  don't  thirilc  be  was  in  a  fit  condition  to  attend  to  business— 
to  make  a  will"  on  Friday,  but  it  is  observable  that  she  pre- 
faces this  expression  of  her  opinion:  by  declaring  the  faU  *'  I 
don't  know  his  state  on  Friday/^-  Catherine  Tarxaban  also 
says,  "  I  think  my  father  was  not  in  4  fit  condition  to  attend  to 
business — ^was  not  of  sound  mind  on'  the  Friday  and  Sat^urday 
preceding  his  death,  hU  IndUl  not sumr  to  it". 
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Now,  the  emiuent  judge  of  the  Prerogative  Court,  Dr.  Lusb- 
ingtoD,  lays  it  down  as  a  judicial  dogma,  that  a  judge  muBt 
form  his  own  judgment,  not  so  much  by  the  opinions  of  wit- 
nesses, as  by  the  facts  they  prove ;  and  the  wisdom  of  the  rule 
is  apparent  in  the  present  case,  for  whilst  Miss  Tarrahan  thus 
expresses  her  opinion  of  her  father's  mental  incapacity  on  Fri- 
day and  Saturday,  she  deposes  to  two  circumstances  which 
materially  tend  to  shew  that  she  was  mistaken,  and  that  the 
testator  later  still  was  very  capable  of  transacting  business  r 
she  says :  **  On  the  morning  before  he  died  (Monday)  he  told 
me  to  send  for  McGrath,  that  he  wanted  to  see  him  about  his 
bank-book,  and  I  sent  for  him.  He  came,  and  they  two  were 
speaking  of  the  bank-book.  McGrath  said  he  gave  it  to  bis 
daughter.  Mr.  Tarrahan  called  me  and  I  went  to  his  bedside." 
&C.,  &c  And  again,  "  the  night  before  he  died  my  father  told 
me  there  were  £120  in  the  bank,"  which  was  about  correct 
Such  facts  corroborate  the  testimony  of  McGrath  and  Little,  in 
truth  there  is  nothing  to  impeach  the  veracity  of  the  former, 
a  disinterested  relative  whom  the  deceased  knew  and  trustedr 
and  there  is  no  conceivable  reason  for  doubting  the  oath  of  the 
latter,  the  testator's  own  solicitor,  whose  judgment  is  equally 
unbiassed  so  far  as  we  can  see  by  interest,  and  whose  integrity 
and  intelligence  are  alike  unquestionable. 

As  regards,  therefore,  this  ground  of  objection,  we  are  clearly 
of  opinion  that  the  testator  was,  at  the  time  he  dictated  and 
signed  the  notes  of  will  prepared  by  Mr.  Little,  of  sound  and 
disposing  mind,  memory  and  understanding. 

The  question  of  what  is  or  is  not  "  undue  influence,"  is  one 
upon  which  great  difficulty  is  sometimes  experienced.  Each 
case  must  depend  upon  its  own  facts,  for  there  is  no  standard 
whereby  a  man's  capacity  to  perform  a  given  act,  irrespective 
of  the  influence  of  others,  can  be  measured ;  the  wisest  men 
are  influenced  by  the  counsels  and  wishes  of  their  family,  their 
friends,  their  professional  advisers,  and  this  influence  is  uanaUy 
great  just  in  proportion  to  the  respect  in  which  such  advisers 
are  held  by  a  testator. 

Sir  John  Nicholl,  in  Kingletide  vs,  ffarriaon,  S  PhU,  has 
given  a  definition  of ''  undue  influence,"  which  has  been  adopted 
in  subsequent  cases,  and  in  1852  was  accepted  by  Dr.  Lushing- 
ton  in  l^uUz  w.  Sehaffle,  **  the  influence  to  vitiate  an  act  must 
amount  to  force  and  coerdon  destroying  free-agency." 

In  the  present  case  McGrath  is  said  to  have  used  influence 
4>ver  Mr.  Tarrahan  in  the  matter  of  this  will,  but  I  may  adopt 
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the  very  words  of  the  same  great  judge  whom  I  have  last 
quoted,  ''true,  he  may  have  used  his  influence  in  procuring 
that  will,  but  the  mere  exercise  of  influence  which  one  friend 
has  over  another  without  fraud  will  never  vitiate  a  duly  exe- 
cuted instrument."— 5ryan  vs.  White,  5  E.  C.  Z.  <fe  C.  JR.,  682. 

In  estimating  a  man's  acts  we  must  consider  the  probabili- 
ties  arising  from  motives,  and  it  is  impossible  to  discover  any 
motive  that  McGrath  had  to  exercise  coercion  or  practice  fraud 
upon  his  uncle.  He  is  not,  as  I  said  before,  a  legatee  for  one- 
farthing,  presently  or  prospectively,  and  the  only  suggestion  of 
an  improper  motive,  namely,  an  unkindly  feeling  towards  the 
widow,  is  negatived  by  the  evidence,  for  it  appears  that  the 
deceased  had  proposed  to  bequeath  to  his  widow  only  £30  a 
year,  and  that  McGrath  it  was  who  pleaded  for  her  and  in- 
duced his  uncle  to  leave  her  £50  a  year. 

It  may  be  useful  to  contrast  the  facts  in  this  case  with  those- 
proved  in  Edwards  vs.  Findiam,  J^  M.  P.  C,  198,  wherein  Sir 
Herbert  Jenner  Fust  upheld  the  will,  and  the  Judicial  Com- 
mittee of  the  P.  C.  confirmed  his  judgnnent. 

A  Martha  Yeomans.  the  testatrix,  died  in  I841«    She  was* 
considerably  advanced  in  years,  and  nearly  if  not  altogether 
blind.     She  had  made  a  will  in  1840,  bequeathing  legacies  to- 
her  relations.    She  made  another  will  in  1841,  in  which  she 
diminished  the  legacies  to  her  relations,  and  disposed  of  the; 
residne  of  her  estate  to  "her  dear  friend,  Mrs.  L.  C.  Lane," 
then  staying  at  her  house.    This  will  was  impeached  upon  the 
ground  of  undue  influence  exercised  by  Mrs.  Lane. 

The  solicitor  who  prepared  both  wills  described  the  state  of ' 
afiairs  on  the  occasion  of  the  first  will :  "  She  was  blind,  un- 
doubtedly, as  it  seemed  to  me,  for  she  required  to  be  assisted** 
in  everything  that  she  did.  I  did  not  notice  that  she  had  lost 
her  memory,  but  of  that  I  liad  little  opportunity  of  judging, 
for  Mrs.  Lane  was  present  and  to  her  the  deceased  deferred,- 
and  Mrs.  Lane  spoke  for  her  on  every  particular  almost ;  when 
any  question  arose  she  applied  to  Mrs.  Lane,  saying  in  her 
usual  gentle  manner, '  Well,  Emma,  shall  I  do  so  and  so  ? '  But 
I  cannot  say  that  her  manners  had  become  or  were  childish.'^ 
On  the  subsequent  occasion,  when  he  visited  the  testatrix  for 
the  purpose  of  preparing  the  second  will,  whereby  Mrs.  Lane- 
was  to  become  the  residuary  legatee,  he  stated  that  he  was 
summoned  by  Mrs.  Lane,  and  "  that  in  each  instance  in  which 
a  question  was  raised  as  to  the  propriety  of  such  and  such  ar 
bequest,  the  deceased  applied  to  Mrs.  lane,  and  in  each  in«^ 
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stance  it  was  decided  by  the  opinion  Mrs.  Lane  gave.  It  ap- 
peared to  me  throughout  the  interview  that  the  deceased  was 
.entirely  under  the  influence  of  Mrs.  Lane.  She  never  spoke 
her  mind  so  as  to  give  a  decisive  opinion  on  any  question  that 
arose  in  respect  of  the  will,  whether  raised  by  herself  or  by 
Mrs.  Lane,  but  whatever  Mrs  Lane  suggested  she  at  once  as- 
sented to  as  if  she  felt  herself  indifferent  on  the  subject ;  but 
whether  she  was  wholly  incapable  of  forming  a  decisive  opinion 
for  herself  I  cannot  say."  One  of  the  witnesses  to  the  will 
stated  that  it  was  Mrs.  Lane  who  guided  the  hand  of  the  tes- 
tatrix to  the  place  where  the  signature  was  to  be  made ;  and 
other  witnesses  deposed  that  the  deceased  had  several  times 
stated  that  her  nephews  and  nieces  should  at  her  death  have 
the  property.  As  I  have  said,  that  will  was  upheld,  not  a 
tithe  of  the  questionable  circumstances  which  there  ap[>eared 
exist  here,  and  we  think  there  are  no  grounds  whatever  for 
imputing  "  undue  influences"  to  Patrick  McGrath. 

Second — It  is  undoubtedly  good  law,  as  urged  by  Mr.  Pin- 
sent,  that  "instructions  for  a  will"  or  "notes  of  a  will"  must 
appear  to  contain  the  final  intention  of  deceased  as  regards  the 
disposition  of  the  property  actually  referred  to,  before  it  can 
be  upheld  as  a  will  it  must  be  the  final  resolution  of  the  testa- 
tor as  far  as  it  goes ;  Will  on  Ex.  5S — that  upon  which  he  had 
fully  made  up  his  mind.  Upon  this  point  also  I  wish  to  follow 
precedent ;  the  decision  in  Huntingdon's  Will,  'J  Fhil.,  is  a  safe 
guide  for  us.  There  the  testator  detailed  bis  intentions  to  his 
attorney,  who  took  them  down  from  his  mouth  and  read  them 
over  to  him,  and  the  testator  approved  of  them  and  desired  a 
fair  copy  to  be  prepared  for  his  execution,  as  a  will,  on  the 
morrow ;  he  died,  however,  during  the  night,  but  the  facts  were 
held  to  be  conclusive  evidence  of  his  having  fully  made  up  his 
mind,  so  far  as  the  bequests  in  the  will  had  gone.  The  same 
rule  must  follow  the  like  facts  in  the  present  case. 

Then,  as  regards  the  legacies  inserted  subsequently  to  the 
signature  of  Mr.  Tarrahan  and  the  witnesses ;  Naihan  v.  Morse, 
cited  by  the  Attorney  General,  is  apposite  in  principle,  although 
it  was  decided  long  before  the  Wills'  Act  was  passed  which  hU 
invalidated  almost  all  testamentary  dispositions  not  signed  by 
the  testator.  In  that  case  the  testator  died  in  the  act  of  dicta- 
ting instructions  to  his  solicitor,  and  had  proceeded  as  far  as 
the  clause  appointing  executors,  when  he  was  attacked  by  the 
seizure  which  terminated  his  life;  immediately  after  his  death 
a  third  person  present  reminded  the  solicitor  that  the  de- 
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^ieased  had  directed  a  legacy  which  the  solicitor  had  omitted, 
whereupon  the  solicitor,  recollecting  the  fact,  immediately 
Added  it. 

Sir  John  NichoU  said  he  had  no  doubt  in  pronouncing  the 
instructions  to  be  the  will  of  the  deceased  so  far  as  the  ap- 
pointment of  the  executors,  but  no  farther;  and  so  are  we  of 
-opinion  that  the  notes  prepared  in  this  cose  down  to  the  signa- 
ture of  Patrick  Tarrahan  and  the  witnesses  constituted  a  valid 
will,  and  must  be  admitted  so  far  to  probate,  but  that  the  writ- 
ing added  subsequently — even  if  it  had  been  written  in  the 
presence  of  the  deceased,  would  have  been  invalid  under  the 
old  law  for  want  of  completeness,  and  is,  under  our  Wills'  Act 
27  Vic ,  cap.  13,  void  and  must  be  rejected,  not  having  been 
duly  signed  by  the  testator  and  attested. 

The  only  objection  remaining  to  be  disposed  of  is  the — 

Third,  viz, — That  the  signature  of  Mr.  Little  as  a  witness 
by  his  initials  is  not  sufficient,  and  also  that  there  should  be 
an  attestation  clause,  or  some  words  to  show  on  the  paper  that 
the  witnesses  signed  as  such. 

It  is  observable  that  the  words  in  the  Wills  Act  which  pre- 
.scribes  that  the  will  shall  be  executed  by  the  testator,  and  that 
which  prescribes  that  it  shall  be  subscribed  by  the  witnesses, 
is  one  and  the  same,  shall  be  "  signed,"  &c ,  simply  signed. 

It  is  settled  that  a  will  may  be  signed  by  a  marksman  as 
•testiitor,  and  attested  by  a  marksman  us  witness. 

I  see  no  reason  why  it  may  not  be  attested  by  initials. 

The  question  in  Saverey's  case,  6,  E.  C  Z.,  Lock,  66\J,  was, 
whether  the  signature  of  the  testator  by  his  initials  was  sufti- 
cient,  and  it  was  held  to  be  so. 

The  very  point  now  raised,  was  in  effect  detei mined  in  (Jliris- 
tian's  case,  9  Xo.,  in  which  the  signature  by  one  of  the  attest- 
ing witnesses — by  his  initials  was  considered  sufficient  to  satisfy 
the  statute — and  in  a  case  determined  in  England  in  March, 
1865,  one  of  the  witnesses  signed  no  name  but  merely  wrote 
"servant  of  Mr.  Sperling,"  and  that  was  held  to  be  a  sufficient 
signature  under  the  statute. — Goods  of  Sperling,  5,  S.  cC*  T, 

Then  as  regards  the  necessity  for  some  attestation  clause,  the 
point  was  raised  and  determined  in  the  negative  in  Roheris  and 
Phillips,  Jfy  E,  <0  B,  It  was  again  similarly  decided  in  1851  in 
Bryan  and  Wliiit,  already  cited,  and  must  be  ruled  in  like 
manner  now  by  us. 

Upon  the  subject  of  the  costs  of  these  proceedings  we  have 
had  some  difficulty  in  arriving  at  a  satisfactory  conclusion. 

N 
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The  litigation  has  been  almost,  if  not  altogether  occasioned 
by  the  conduct  of  the  widow  in  preventing  her  husband's  soli- 
citor having  admission  to  him  with  the  engrossed  will,  which 
conduct  appears  from  the  evidence  to  have  been  unwarrantable, 
and  under  ordinary  circumstances  we  should  therefore  have 
been  constrained  to  order  her  to  pay  the  costs  of  a  suit  she  had 
improperly  occasioned  and  unsuccessfully  prosecuted. 

But  we  think  she  had  reasonable  grounds  for  entertaining 
some  suspicions  of  the  fairness  of  the  proceedings,  in  conse- 
quence of  the  deed  of  settlement  upon  her  which  tier  husband 
bad  instructed  Mr.  Kent  to  prepare  a  few  months  before  his 
death,  not  having  been  executed  according  to  promise,  she  was 
justified  in  desiring  to  have  the  alleged  will  thoroughly  estab- 
lished by  evidence,  and  we  will  therefore  allow  her  out  of  the 
estate  the  costs  of  filing  the  necessary  petition  for  adminis- 
tration and  of  attendance  at  the  examination  and  cross  exami- 
nation of  the  witnesses  called  to  establish  the  will,  but  no 
more. 

I  have  been  thus  careful  to  explain  the  reasons  of  our  deci- 
sion, because  the  statute  now  regulating  the  execution  of  wills 
in  this  colony  is  of  recent  origin,  and  we  are  desirous  that  in 
such  important  matters  as  testamentary  causes  wherein  a  man's 
whole  estate  is  involved,  and  in  which  the  judges  are  required 
to  determine  both  upon  law  and  fact,  suitors  should  be  satisfied 
that  their  rights  are  not  capriciously  disposed  of  but  that  our 
ji^dgment  is  guided  by  authority  and  is  supported  by  precedent 

The  judgment  of  the  court  is  that  the  notes  of  the  will  as 
propounded  and  proved  by  Mr.  Little  down  to  the  si^ature  of 
testator  and  witnesses  inclusive,  and  no  further,  be  admitted  to 
probate  as  the  last  will  of  Patrick  Tarrahan,  and  that  adminis- 
tration, with  that  will  annexed,  be  granted  to  John  Tarrahan, 
upon  his  filing  the  usual  security,  and  that  the  taxed  costs  of 
administrator  be  paid  out  of  the  general  estate. 

Attorney  General  (Mr,  Carter,  Q.CJ  and  Mr,  J.  L  Little,  i» 
support  of  will. 

Mr.  Pinsent,  Q.C,  and  Mr.  Kent  against  the  will. 
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Principal  and  agent— Master  and  aervanl— Medical  atteiuiance  for  servant— 
Power  o/serrant  to  hind  master, 

Wbere  a  Wlegraphhr  reiiairor  whilst  eiigogvtl  iu  tbn  bttsincss  of  the  roiu})any  aeci- 
dentally  receivetl  a  xevere  gnnfibot  wonuil,  he  waa  iient  for  me<lical  troatmeut 
to  a  ]ihy«cian  by  the  operator  under  whom  he  was  working.  The  operator,  it 
appeared,  had  no  anthority  to  ooutra  '.t  debts  on  behalf  of  the  company  except 
to  a  trilling  amount.  Tlie  occnrrence  wait  coinniunivatetl  to  the  company.  No 
proof  was  given  that  the  company  had  notified  the  physician  that  they  would 
not  be  liable  until  after  the  expenditure  had  been  incurreil.  In  an  action  by 
the  pbyslcian  the  jury  gave  a  verdict  for  $130.  On  a  rule  nisi  to  set  aside  the 
verdii-t, 

//0U— (Discharging  the  rule).  Where  a  principal,  having  received  information 
by  a  letter  from  his  agent  of  his  acts  touching  the  business  of  his  principaU 
does  not  within  a  reasonable  time  express  his  dissent  to  the  agent,  he  is  deemed 
to  apiirove  his  acts  and  his  silence  amounts  to  %  ratification  of  them. 

This  action  was  brought  by  the  plaintiff  to  recover  from  the 
defendants  a  sum  of  fifty-one  pounds,  an  e.xpenditure  alleged  to 
have  been  incurred  by  the  plaintiff  in  the  cure  of  a  gun-shot 

wound  accidentally  received  by  one Bailey,  a  servant  of 

the  defendants,  while  occupied  in  the  service  of  the  company. 

The  principal  facts  of  the  case,  as  they  appeared  at  the  trial 
daring  the  present  term,  were  that  in  the  beginning  of  June, 
1866,  Bailey,  whilst  engaged  in  repairing  the  telegraph  line,  or 
in  making  a  wall  in  connection  with  it,  in  the  neighbourhood 
of  Conn  Eiver,  Bay  Despair,  received  a  severe  gun-shot  wound 
from  the  accidental  discharge  of  a  gun  by  an  Indian  who  ac- 
companied him,  and  was  sent  by  Mr.  Leslie,  the  operator  iu 
charge  of  the  station  at  Conn  Kiver,  under  whose  orders  Bailey 
was  working,  to  the  plaintiff  at  Gaultois  for  medical  treatment. 

Upon  his  arrival  :it  Gaultois  the  plaintiff  sent  a  messenger 
to  Leslie  to  inquire  who  would  be  answerable  for  Bailey's  ex- 
penses, and  received  in  reply  a  letter  from  Leslie,  in  which, 
after  requesting  that  the  wounded  man  should  receive  all  pos- 
sible attention,  the  writer  stated  that  he  had  informed  the 
company  ''  of  the  occurrence^'  and  added  that  they  would  pay 
all  expenses,  and  if  not,  that  he,  Leslie,  would.    . 

Upon  the  faith  of  this  assurance  the  plaintiff  procured  medi- 
cal  assistance  from  Harbor  Briton  and  supplied  Bailey  with 
food,  lodging  and  other  necessaries  for  a  period  of  seven  weeks, 
until  he  was  sufficiently  recovered  to  return  to  Conn  Biver, 
where  he  again  entered  the  service  of  the  defendants  as  a  cook. 
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A  demand  subsequently  made  by  the  plaintiff  upon  the  de- 
fendants' superintendent,  Mr.  McKay,  for  the  expenses  thus 
incurred,  was  repudiated  on  the  ground  on  which  the  action 
was  principally  defended,  namely,  that  Leslie  had  no  authority 
to  pledge  the  credit  of  the  company  to  the  expenses  of  Bailey's 
cure. 

Upon  the  defendant's  case  it  appeared  that  Mr.  McKay,  who 
at  the  time  of  the  accident  was  absent  in  Cape  Breton,  had 
heard  of  it  in  about  a  week  after  it  occurred.  They  offered  no 
evidence  to  shew  that,  if  aware  of  their  credit  being  pledged 
(of  which  the  only  proof  was  the  inferencti  to  be  drawn  from 
Leslie's  letter  to  the  plaintiff),  they  had  denied  their  liability 
before  being  asked  for  payment,  or  had  countermanded  Leslie's 
orders,  or  signified  to  tlie  plaintiff  that  they  would  not  hold 
themselves  responsible  for  the  expenditure  he  had  authorized ; 
but  Mr.  McKay  stated  on  his  examination  that  Leslie's  duties 
were  to  work  and  maintain  that  part  of  the  telegraph  line 
whicli  was  under  his  management,  and  that  he  had  no  autho- 
rity, except  to  a  very  trifling  amount  (under  £10),  to  contract 
debts  on  behalf  of  the  company. 

Mr.  Justice  Kobinson  directed  the  jury  substantially  to  the 
effect  that  if  Ikiley's  immediate  cure  was  necessary  for  the 
working  or  maintenance  of  the  line,  or,  if  they  were  s<itisfied 
that  the  ilefendants  had  in  any  way  ratified  Leslie's  act  in 
pledging  their  credit  in  this  particular,  they  should  find  for  the 
plaintifl,  but  for  reasonable  expenses  only  actually  incurred; 
and  that  if  they  were  not  satislied  upon  one  or  other  of  these 
points  they  should  find  a  verdict  for  the  defendants. 

AfLer  a  short  consultation  the  jury  found  a  verdict  for  the 
plaintifl'  for  one  hundred  and  thirty  dollars,  thus  reducing  the 
plaintiff's  claim  by  about  one-third. 

To  sot  aside  this  verdict  and  enter  a  non-suit  on  the  ground 
that  Leslie  had  not  been  shewn  to  have  had  authority  to  bind 
the  company  by  his  orders,  or  for  a  new  trial  on  the  ground  of 
excessive  damages,  the  proof  of  payment  of  the  doctor's  bill 
(£24)  being  insufticient,  a  rule  7iisi  was  obtained  by  the  de- 
fendants, and  recently  argued  by  Messrs.  Pinsent,  Q.  C,  and 
A.  Emerson  for  the  company,  and  by  Mr.  Hogsett  for  the 
plaintiff. 

The  court  took  time  to  consider  their  judgment,  and  I  have 
now  to  express  my  opinion  upon  the  points  raised  by  their 
rule. 
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Generally  speaking,  a  master  is  not  liable  for  medical  atten- 
dance and  medicines  supplied  to  his  servant,  unless  he  has 
himself  ordered  them. 

In  the  present  case,  that  orders  were  given  by  Leslie,  an 
agent  of  the  company  for  some  purposes,  is  not  disputed,  but 
the  authority  of  Leslie  to  give  these  orders  and  any  subsequent 
ratification  of  them  by  the  company  are  denied ;  and  we  have 
now  to  determine,  first — whether  Leslie  had  originally  autho- 
rity to  bind  the  company  for  the  cure  of  Bailey ;  and,  if  not, 
secondly — whether  there  is  evidence  from  which  the  jury  might 
reasonably  have  inferred  an  adoption  or  coufirmation  by  the 
company  of  Leslie's  act 

Upon  the  first  point,  although  it  is  clear,  not  alone  upon 
general  principles,  but  upon  the  authority  of  Car>  vs.  the  Mid- 
land  Counties  Railway  Company,  S  Exchequer,  that  Leslie,  whose 
sole  duty  it  was,  as  operator  and  station  master,  merely  to  work 
and  maintain  the  line  within  his  district,  would  have  ordinarily 
no  authority  to  bind  his  employers  by  a  special  contnict  of  the 
chanicter  here  sued  upon,  yet  upon  the  trial,  taking  into  ac- 
count the  admitted  necessity  at  that  particular  time,  when  the 
arrival  of  the  Atlantic  cable  was  daily  expected,  of  keeping 
the  line  in  full  repair,  the  isolated  position  of  Leslie  and  his 
inability  within  a  short  time  to  procure  substitutes  for  any  of 
his  stall*  who  might  be  disabled,  I  was  inclined  to  think  that 
under  the  exigency  arising  from  these  circumstances  and  the 
nature  of  the  accident  itself,  Leslie  would  of  necessity  be 
clothed  with  sufiicient  authority  in  this  particular  case  to 
pledge  the  credit  of  the  company  for  medical  assistance  which 
was  imperatively  necessary,  and  which  could  not  otherwise  be 
procured. 

The  fact,  however,  of  Bailey's  wound  being  of  a  character 
that  precluded  all  hope  of  his  being  able  to  return  to  his 
former  employment  within  a  period  much  greater  than  would 
be  necessary  to  enable  the  company  to  procure  another  person 
in  his  place,  would  seem  to  dispose  of  this  argument  and  to 
leave  this  case,  so  far  as  the  question  of  original  authority  is 
concerned,  to  the  operation  of  the  rule  that  would  place  Leslie's 
act  beyond  the  scope  of  his  ordinary  powers  and  duties ;  and, 
therefore,  unless  the  plaintiff  can  sustain  his  verdict  upon  the 
second  point  the  rule  for  a  non-suit  must  be  made  absolute. 

The  evidence  relied  upon  to  show  a  ratification  was  the  com- 
munication of  Leslie  to  the  company  above  referred  to.  and  the 
absence  on  the  part  of  the  defendant's  of  all  proof  of  their 
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having  notified  the  plaintiff  until  after  the  expenditure  in 
question  had  been  fully  incurred,  that  they  would  not  bold 
themselves  liable  on  the  guarantee  given  by  their  agent  on 
their  behalf ;  and,  I  am  of  opinion,  that  these  facts  taken  ia 
connection  with  the  other  circumstances  of  the  case  were  rea- 
sonably soflBcient  to  justify  the  jury,  with  whom  it  lay  to 
determine  all  questions  of  fact  in  the  cause,  in  coming  to  a 
conclusion  that  the  defendants  were  aware  and  approved  of 
Leslie's  proceedings. 

When  Leslie  communicated  to  the  defendants,  what,  in  his 
letter  to  the  plaintiff*  he  terms  '*  the  occurrence!'  it  may  fairly 
be  presumed  that  he  informed  them,  not  merely  of  the  accident 
itself,  but  also  of  the  measui^s  that  he  had  taken  for  the  relief 
of  the  wounded  man.  The  defendants  would  know  that  his 
cure  must  be  at  someone's  expense,  and  the  only  persons  who, 
as  the  case  would  be  put  l^efore  them  by  Leslie,  could  be  liable 
were  Leslie,  Bailey  himself,  and  the  company.  But  the  condi- 
tion in  life  of  the  two  former  precluded  the  supposition  that 
they  would  be  the  parties  to  whom  the  credit  would  be  given, 
and  Leslie's  communication  to  the  company  being  in  the  capa- 
city of  agent,  it  would  naturally  follow  that  they  would  under- 
stand his  acts  in  relation  to  tlie  same  subject  to  be  peformed  in 
that  character.  Further,  Leslie's  declaration  tliat  the  company 
would  pay  all  expenses,  and  if  they  would  not  that  he  would, 
while  it  conveys  the  idea  that  tlie  company's  credit  was  only 
conditionally  and  not  absolutely  pledged  in  the  fiist  instance, 
implies  also  that  he  had  informed  them  of  the  pledge  he  bad 
given  in  their  behalf  and  that  he  was  then  waiting  to  hear  if 
they  disapproved  of  it,  and  if  Leslie  had  really  kept  tlie  com- 
pany in  ignorance  of  what  he  had  done,  or  if  they  had,  as  they 
were  fairly  bound  to  do  if  they  disapproved  of  it,  disavowed 
his  act,  and  thus  prevented  a  further  expenditure  by  the  plain- 
tiff* under  the  mistaken  belief  that  he  would  be  re-imbursed  by 
the  company,  nothing  was  easier  than  for  them  to  have  proved 
this  at  the  trial.  But  nothing  of  this  sort  was  done  or  at- 
tempted, and  the  jury  were  necessarily  left  to  draw  their  own 
conclusions  from  the  facts  proven  by  the  plaintiff  on  the  one 
side,  and  the  absence  of  the  negative  testimony  by  the  defen- 
dants on  the  other. 

It  was  certainly  urged  by  Mr.  Emerson  at  the  argument  of 
the  rule  that  Mr.  McKay  bad  stated  on  his  examination  that 
the  first  he  heard  of  Gallop  was  upon  the  bill  being  presented 
to  him  ;  but,  if  such  a  statement  was  made,  and  it  is  not  to  he 
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found  upon  either  Judge  Bobinson's  notes  or  my  own,  it  would 
-obviously  weigh  but  little  in  the  absence  of  Leslie's  telegrams 
to  the  company. 

The  principle  of  law  which,  in  my  judgment,  should  govern 
the  court  upon  this  state  of  facts,  is  that  laid  down  in  SSSory  on 
Agency,  sec.  S68 : — '  If  a  principal,  having  received  in/brmation 
ttf  a  letter  from  his  agent,  of  his  acts  totuJiing  the  busiTiess  of  his 
principal,  does  not  within  a  reasonable  time  express  his  dissent  to 
the  agent,  he  is  deemed  to  approve  his  acts,  and  his  silence  amounts 
to  a  ratification  of  tJiem,^ — and  applying  this  rule  to  the  cii[- 
eumstances  of  this  case,  I  am  of  opinion  that  the  finding  for 
the  plaintifif  ought  not  to  be  disturbed. 

Upon  the  ground  of  excessive  damages  it  was  urged  by  the 
^defendants'  counsel  that  there  was  no  voucher  for  the  payment 
of  the  doctor's  bill  (£24),  and  that  the  charges  in  the  piaiutitTs 
account  generally  were  excessive ;  but  at  the  trial,  the  court 
eoncurring  in  this  opinion,  directed  the  jury  accordingly,  and 
they  consequently  reduced  the  whole  account  considerably,  and 
I  do  not  see  that  we  ought  further  to  interfere  with  the  exer- 
cise of  their  discretion  in  a  matter  so  peculiarly  within  their 
own  province. 

The  right  of  the  plaintiff  to  recover  the  doctor's  bill  in  this 
action,  or  so  much  of  it  as  the  jury  have  manifestly  allowed,  is 
not,  I  think,  open  to  question,  as  his  services  were  rendered 
upon  the  express  order  and  sole  credit  of  the  plaintiff,  who 
would  be  entitled  to  receive  them  under  the  count  for  work 
and  materials,  although  the  proof  under  the  count  for  money 
paid  might  be  effective. 

Upon  the  whole  case,  therefore,  I  am  of  opinion  that  this 
rule  should  be  discharged. 

Mr,  Hogsett  for  plaintiff. 

Jfr.  Pinsent,  Q.  C,  and  Mr.  A.  Emerson  for  defendants. 
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1867,  January.    Hox.  Sir  H.  W.  Hoyles. 

^VefpoM — Negliffenee^MaUer  of  iug-^In^ry  to  pier^Mtuter  of  ship  paying 
damage^Jiigkt  to  recover  /iron  vfrongdoer. 

Where  the  captain  of  a  tug  wxongAiny  took  a  ship  from  a  place  of  aafetj  and* 
left  her  in  a  dangeroas  sitoation  whereby  she  injured  a  neighboring  pier,  thr 
owner  of  the  ship  without  any  consultation  with  the  captain  of  the  tog,  com- 
pensated the  pier  owner  for  the  injury  doue.  A  jury  found  a  verdict  against 
the  master  of  the  tug  for  damages  tu  the  vessel  and  for  the  amount  paid  to  thr 
owner  of  the  pier.    On  a  rule  niti  to  set  aside  the  verdict  for  the  latter  amount. 

Held— "By  paying  for  the  injury  to  the  pier  without  consulting  the  captain  of  the* 
tug  the  owner  of  the  ship  a'^ted  without  authority  and  could  not,  therefore^ 
under  the  well  known  rule  of  law  which  precludes  a  Tolunteer  from  recovering 
over  the  debt  of  another  paid  without  request  of  such  other  and  without  any 
legal  obligation  on  his  part,  recover  from  the  master  of  the  tug  the  amount 
mistakenly  paid  by  him. 

Ik  this  action  the  plaintiff  sought  to  recover  from  the  defen- 
dant, the  master  of  the  steam-tug  DaufUless,  damages  for  a  tres* 
pass  committed  by  him  in  wrongfully  removing  the  plaintifT^ 
vessel,  the  Champion,  from  the  wharf  of  Messrs.  Harvey,  Tucker 
&  Co.,  to  the  stream,  whence  she  was  driven  by  the  wind  against 
the  wharf  of  Mr.  Fox,  thereby  damaging  the  wharf  and  herself^ 
to  the  extent  as  was  alleged  of  one  hundred  dollars. 

The  circumstances  of  the  case,  so  far  as  they  are  material  to 
the  present  issue,  are  as  follows : 

On  the  thirteenth  of  November,  and  for  some  days  previously^ 
the  Champion  lay  at  the  wharf  of  Meesrs.  Harvey,  Tucker 
&  Co.,  discharging  cargo.  Early  in  the  morning  of  the  13tb 
she  finished  discharging,  and  shortly  after,  about  eleven  in  the 
forenoon  of  that  day,  the  wharfinger  requested  the  mate  Uy 
have  the  vessel  removed  into  the  stream  to  make  room  for  a 
barque  which  was  waiting  to  come  to  the  wharf.  The  mate 
informed  the  wharfinger  that  he  had  received  no  orders  upon 
the  subject,  but  that  he  would  acquaint  the  master,  who  waa 
then  absent  in  the  town,  with  his  request ;  and  to  the  delay 
that  would  be  thus  occasioned  the  wharfinger  assented.  Upon 
the  master's  return  to  the  ship  at  dinner  time,  the  mate  in- 
armed him  of  the  notice  to  remove ;  but  the  master  replied 
that  he  had  received  permission  to  stay  all  night ;  and  after 
dinner  returned  to  town  to  collect  his  freight.  There  was  no 
satisfactory  evidence  of  any  such  permission  having  been  given, 
but  between  three  and  four  o'clock  in  the  afternoon  Mr. 
Meeban,  of  the  firm  of  Harvey,  Tucker  &  Co.,  came  upon  the 
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wharf  and  ordered  the  vessel  to  be  immediately  hauled  off. 
With  this  order  the  person  then  in  charge,  the  second  mate^ 
declined  to  comply ;  as  well  because  he  had  received  no  orders- 
to  that  effect  from  the  master,  as  because  a  gale  of  wind  which 
was  then  springing  up,  rendered  it  unsafe  at  that  time  to  re- 
move a  large  and  empty  vessel  snch  as  the  Champion,  into  the 
stream.  Mr.  Meehan  thereupon  sent  a  number  of  pilots  on 
board  to  haul  the  vessel  off,  with  directions,  if  necessary,  to- 
employ  the  steam  tug  on  that  service.  The  pilots  finding  them- 
selves  unable  to  remove  the  vessel,  did  engage  the  tug,  by  which 
the  Champion  was  hauled  off  a  short  distance  from  the  wharf 
and  then  cast  off,  it  being  found  impossible  to  remove  her  fur- 
ther in  consequence  of  her  anchor  having  become  foul.  The* 
wind  increasing  in  violence  the  Champion,  in  the  course  of  the 
night,  nothwithstanding  the  efforts  of  the  master  and  crew, 
who  were  engaged  all  night  in  endeavoring  to  prevent  her 
doing  injury  to  herself  or  others,  was  driven  against  Fox's  wharf,, 
and  thus  did  and  received  the  damage  complained  of  The 
plaintiff,  without  consulting  or  giving  notice  to  the  defendant^ 
paid  the  owner  of  the  wharf  ten  pounds  in  compensation  of  the* 
injury  he  had  sustained,  and  then  instituted  this  action  to  re- 
cover as  well  that  amount  as  the  sum  of  fifteen  pounds,  the 
estimated  cost  of  repairing  the  damage  done  to  his  vessel. 

At  the  trial  Mr.  Pinsent,  Q.C.,  for  the  defendant,  objected  to- 
the  admission  of  any  evidence  of  damage  to  the  wharf,  but  it 
was  nevertheless  admitted  subject  to  his  exception. 

The  Chief  Justice  directed  the  jury,  that  the  Champion  being' 
in  the  first  instance  lawfully  at  the  wharf,  could  not  be  re- 
quired to  remove  at  a  time  when  removal  would  endanger  her 
safety,  unless  the  master  had  previously  received  a  reasonable 
notice  to  quit,  to  which  he  could  without  risk  have  conformed^ 
but  which  he  neglected  to  obey  ;  and  he  left  it  to  the  jury  to* 
say,  first,  whether  having  regard  to  the  state  of  the  weather 
and  the  condition  of  the  vessel,  she  being  without  cargo  or  bal- 
last, it  was  a  proper  time  to  remove  her  into  the  stream,  when 
she  was  cast  off  by  Mr.  Meehan,  and  if  not.  secondly,  whether 
the  master  had  received  a  reasonable  previous  notice  upon 
which,  under  the  evidence,  he  could  and  therefore  ought  to- 
have  acted  by  removing  the  vessel  to  a  place  of  safety  before 
the  gale  sprang  up ;  and  if  they  were  of  opinion  in  the  negative- 
upon  both  points,  they  should  find  for  the  plaintiff,  but  other- 
wise tbe  verdict  should  be  for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  whole- 
amount  sought  to  be  recovered. 
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After  the  trial,  Mr.  Pinsent  for  the  defendant,  moved  upon 
iseveral  grounds  for  a  rule  nisi  for  a  new  trial,  but  the  Court, 
Approving  of  the  finding  of  the  jury,  gave  a  rule  upon  one  point 
only,  the  improper  admission  of  the  evidence  respecting  the 
wharf,  and  of  this  rule,  which  was  subsequently  argued  by  Mr. 
Pinsent  for  the  defendant,  and  by  Mr.  Prescott  Emerson  for 
the  plaintiff,  we  have  now  to  dispose. 

By  the  evidence  adduced  at  the  trial,  it  appeared  that  the 
immediate  cause  of  the  damage  both  to  the  wharf  and  to  the 
Bhip,  was  the  wrongful  act  of  the  defendant  in  taking  the  vessel 
from  a  place  of  safety,  and  leaving  her  in  a  situation  where, 
without  the  fault  or  neglect  of  the  plaintiff,  she  was  exposed  to 
the  force  of  ii  vis  major,  (the  gale  then  blowing)  by  which  she 
'Was  driven  with  violence  against  the  wharf.  For  the  injury 
thus  occasioned  the  defendant,  and  those  under  whose  orders 
he  acted,  would  alone  be  responsible ;  no  liability  would  attach 
to  the  plaintiff  or  to  his  ship,  as  the  latter  was  an  innocent  in* 
jBtrument  of  the  defendant's  wrong,  and  the  former  had  not 
been  guilty,  either  of  negligence  or  of  wilful  fault.  See  Addi-- 
.son  on  Wrongs ;  titles  "  Trespass,"  "  Negligence ;"  Roacoe's  If.  P. 
i62;  Latch  and  Hummu,  K  C,  «7,  i.  J. 

In  assuming,  then,  under  such  circumstances,  to  compensate 
Fox  for  the  wrong  of  another  by  paying  for  the  injury  to  the 
wharf  without  consulting  the  wrongdoer,  the  plaintiff  acted 
without  authority,  and  he  could  not,  therefore,  under  the  well 
known  rule  of  law  which  precludes  a  volunteer  from  recover- 
ing over  the  debt  of  another  paid  without  request  of  such  other 
.and  without  any  l^al  obligation  on  his  own  part,  recover  from 
the  defendant  the  amount  thus  mistakenly  paid  by  him  to  Fox. 

We  must,  therefore,  direct  that  the  damages  be  reduced,  but 
Jis  the  equities  are  altogether  with  the  plaintiff,  and  we  decide 
Against  him  on  tliis  point  only  because  we  are  compelled  to  do 
.80  by  a  strict  rule  of  law,  we  refuse  the  defendant's  application 
/or  costs. 

Rule  absolute  without  costs. 

Mr.  P.  Emerson  for  plaintiff. 
Mr,  Pinsent,  Q.  C,  for  defendant. 
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1867,  January.    Hon.  Mb.  Justick  Bobinson. 

J^radice—Frmapal  amd  agmU-^Owtur  of  thip  and  nuuUr^-Death  of  IfmsUr — 

Acting  master ,  power  to  hind  oumer— Service  of  tmril  on  acting  nuuter 

— D^endant  beyond  juriadiction. 

Where  the  defeniUnt  redded  in  Walee  and  the  master  of  hk  ship  had  died  at 
St.  Johu'ty  Newfoandland,  vhere  she  had  pnt  into  for  repairs. 

Udd—That  the  acting  master  of  the  ship  (the  mate)  is  to  be  deemed  the  recog- 
nized agent  of  such  owner  for  the  purpose  of  compelling  him  to  ai-cept  serrice 
of  a  writ  on  behalf  of  the  owner. 

Mr.  Hogsbtt  and  Mr.  Little  were  heard  by  me  to-day  ia 
shewiug  cause  to  an  order  nisi  granted  by  me  at  the  instance 
of  the  Attorney  General  to  set  aside  the  writ  and  proceedings 
in  this  cause  for  irregularity  by  reason  of  the  plaintiff  omitting 
to  endorse  the  notices  on  the  process  required  by  the  statute 
27  Yic,  cap.  9,  where  the  defendant  resides  beyond  the  juris- 
diction, and  has  no  recognized  agent  therein,  and  also  for  omit- 
ting to  endorse  the  amount  sworn  to — or  that  the  time  for 
pleading  be  enlai-ged. 

The  Attorney  General  was  heard  in  support  of  tlie  order. 
The  facts  are  briefly  as  follows : — 

The  defendant  is  the  owner  of  the  brig  ZeaJi ;  he  lives  in 
Wales ;  he  has  never  been  in  this  colony ;  his  ship,  under  the 
command  of  Thomas  Evans,  was  damaged  in  August  passing 
through  the  Straits  of  Belle  Isle,  and  bore  up  for  St.  John's  to 
refit. 

She  anived  here  on  the  12th  Sept.,  at  whicli  time  the  captain 
was  dying,  and  did  die  on  the  19th  Sept. 

The  mate  of  the  vessel,  Gnffith  Williams,  upon  the  master's 
•death,  took  charge  as  acting  master  ex  necessuUe,  and  without 
any  reference  to  or  by  owner. 

On  the  day  of  the  ship's  arrival,  viz.,  12th  Sept.,  the  plaintiff 
was  employed  under  a  written  document  by  the  captain,  with 
the  concurrence  and  signature  of  the  mate,  to  act  as  broker 
and  to  make  the  necessary  repairs  to  the  ship,  and  the  charges 
on  which  this  suit  professes  to  bo  founded  arose  wholly  in 
St.  John's,  and  are  sworn  to  have  occurred  in  consequence  of 
this  employment  and  mostly  with  the  knowledge  of  the  mate 
— they  principally  concern  the  ship  and  her  proceedings  in 
St  John's,  and  are  such  as — whether  well  or  ill-founded — the 
■absent  owner  was  ignorant  of,  and  could  give  no  information 
Jipon ;  they  amonnt  to  $522.23,  and  for  the  purpose  of  recover- 
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ine  that  sum  the  plaintiff  bos  attached  the  vessel,  which  is  uoir 
held  by  the  sheriff,  and  a  copy  of  the  writ  has  been  served 
upon  the  acting  master  in  the  absence  of  the  owner. 

The  principal  question  for  me  to  determine  is  whether  such 
acting  master  is  or  is  not  to  be  deemed  **the  recognized  agent*'  of 
such  defendant  under  those  circumstances,  for  the  purpose  of 
compelling  him  to  accept  the  service  of  the  writ  on  behalf 
of  Mr.  Jones,  his  owner. 

The  question  of  agency  is  one  which  essentially  depends  in 
every  case  upon  the  special  facts  in  such  case,  and,  without  en- 
tering at  length  into  the  reasons  which  influence  my  judgment,, 
it  may  be  sufficient  for  me  to  say  that  under  the  circumstances 
now  laid  before  me  on  affidavits,  coupled  with  the  law  which 
arises  therefrom,  I  am  of  the  opinion  that  the  acting  master, 
Griffith  Williams,  must  be  deemed  the  recognized  «igent  of  the* 
defendant  under  the  meaning  of  the  Act  for  the  purpose  of 
appearing  to  this  suit. 

Privileges  and  responsibilities  are  reciprocal,  and  where,  for 
the  necessary  protection  of  an  absent  ship-owner  the  law  de- 
volves upon  the  mate  the  power  and  duty  of  protecting  the* 
ship  when  the  master  shall  die  in  a  foreign  port  and  of  per- 
forming all  necessary  acts  to  enable  her  safely  to  reach  her 
destination,  such  mate  becomes  by  the  act  of  the  law  as  much 
the  agent  of  the  owner  for  such  purposes  as  the  original  master 
was  by  the  selection  of  the  owner.  It  is  his  duty,  and,  there- 
fore, he  is  by  law  empowered  to  relieve '  the  ship  so  far  as  he- 
can  from  undue  restraint  and  detention,  and  to  defend  her  in> 
court  and  out  of  court  to  the  extent  of  his  ability  from  un- 
founded claims. 

On  the  other  hand,  it  is  to  the  interest  of  trade  that  those 
who  deal  honestly  and  in  the  usual  course  with  a  ship  in  a 
foreign  port  through  the  officer  in  charge  of  her,  shall  not  be^ 
vexatiously  delayed  in  the  recovery  of  their  debts,  and  shall  be- 
entitled  to  consider  that  officer  as  much  the  agent  of  the  owner 
tc  pay  as  to  incur  debts  for  the  ship,  and  to  carry  her  on  her 
voyage. 

In  determining  this  preliminary  question  that  the  defendant 
must  appear  and  plead,  of  course  I  do  not  refer  to  the  merits^ 
of  a  single  item  in  the  plaintiff's  claim,  which  must  be  sup- 
ported at  the  proper  time  and  in  the  proper  wuy. 

If  the  time  which  shall  elapse  between  thib  and  the  opening 
of  the  Supreme  Court  shall  not  suffice  to  enable  the  acting. 
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master  to  communicate  with  the  owuer,  the  court  will,  no 
<donbt,  on  a  sufiScient  affidavit,  extend  the  time. 

The  omission  to  endorse  on  the  writ  the  amount  sworn  to  is 
an  error  of  the  plaintiff  which  the  defendant  has  correctly  ex- 
-cepted  to ;  it  is  not,  however,  of  much  moment  and  is  amend- 
able, and  I  authorize  the  pluintiS  accordingly  to  amend  it. 

I  discharge  the  rule  nisi  without  costs  on  either  side,  and  I 
enlarge  the  time  for  the  defendant  to  appear  and  plead  for 
two  days. 

Mr.  Hogsett  and  Mr,  Little  for  plain tifl'. 
The  Attorney  General  for  defendant. 


McLOUGHLAN  r.  KOUGH. 
1867,  July.    Hex.  Mr.  Justice  IIobinsox. 

VetnloY  and  purchaser— Tratitfer  of  jiroperty  necessary  to  confer  uv:nership— 
Attachment  by  third  party. 

A  «iuaiitity  of  seals  owned  by  a  party  residing  at  St.  Julien's,  on  the  so-called 
French  Shore,  were  8hi|)i)ed  to  a  nierciiant  at  St.  John's,  accompanied  by  a 
letter  which  stated  that  the  owner  "  send  their  winter's  fat  to  him  by  Jame8 
McGrath."  The  shipper  at  the  time  Wius  indebted  to  the  merchant.  Before 
the  seals  were  delivered  they  were  attached  by  a  third  party  and  sold  by  the 
Sheriflr. 

Held— The  seals  hatl  not  vested  in  the  merchant ;  ami  he  would  not  have  been 
bound  to  bear  the  loss  if  they  had  been  lost  on  the  voyage.  They  had  not 
iKJen  purchased,  had  not  been  shipped  by  his  order,  ami  he  had  not  pledged 
himself  to  accept  the  same. 

The  plaintiff'  is  entitled  by  law  to  my  order  on  the  garnishees, 
Messrs.  J.  &  W.  Stewart,  to  pay  into  court  to  the  credit  of  these 
causes  £59  10s.  9d.  currency. 

Mr.  Whiteway,  on  behalf  of  the  trustee  of  Kenneth  McLea 
&  Sons*  insolvent  estate,  has  failed  to  establish  a  right  of  pro- 
perty in  the  trustee  to  that  sum. 

The  money  is  the  nett  proceeds  of  sixty-seven  seals,  which 
in  April  last  were  shipped  at  St.  Juliens,  on  the  French  Shore, 
by  Wm.  Kough,  on  board  the  Milo,  owned  by  Messrs.  McGrath. 
They  were  part  of  a  larger  quantity  shipped  by  the  same  parties 
and  others. 
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These  sixty-seven  seals  were  accompauied  by  a  letter  ad- 
dressed to  Mr.  John  McLea ;  the  master  understood  that  they 
were  intended  for  the  McLeas  by  the  Koughs,  but  he  was  told 
that  the  letter  would  contain  the  instructions  by  which  he 
should  govern  himself  in  the  disposition  of  the  seals  in  Saint 
John's. 

The  letter  informed  McLea  that  Thomas  and  William  Kough 
*"  send  their  winter's  fat  to  him  by  James  McGrath." 

The  Koughs  wore  indebted  to  McLeas  in  £246  2s  5d.  for 
supplies  furnished  in  1866. 

Before  the  seals  were  delivered  to  anyone  they  were  attached 
in  McGrath's  hands  by  the  plaintiff,  and  were  sold  by  the  sheriff, 
by  consent,  to  J.  &  W.  Stewart,  for  the  benefit  of  whom  they 
might  concern. 

The  question  raised  before  me  was  whether  the  seals  had 
vested  in  McLeas  when  they  were  so  shipped,  and  had  become 
their  property,  so  that  if  the  seals  had  been  lost  on  their  pas- 
sage their  value  would,  pi*o  tanto,  be  deemed  a  discharge  of 
Kough's  debt  to  McLeas. 

I  am  of  opinion  that  the  seals  had  not  become  vested  in 
McLeas,  and  they  (the  McLeas)  would  not  have  been  obliged 
to  bear  the  loss  if  the  goods  had  been  lost  on  the  passage  to 
St.  John's,  because  they  had  not  been  purchased  on  account  of 
McLeas  nor  sold  to  McLeas,  and  had  not  been  shipped  by  their 
(Mrder  or  with  their  privity ;  they  had  not  pledged  themselves 
to  accept  the  seals,  and  had  no  means.,  for  want  of  information, 
of  insuring  them ;  it  was  wholly  an  unilateral  proceeding  on 
the  part  of  the  Koughs,  and  deficient  of  that  mutuality  of  ob- 
ligation which  is  necessary  to  constitute  a  valid  contract.  In 
St  John's  the  sixty-seven  seals  had  not  been  separated  from 
others  and  weighed  before  they  were  attached,  and  the  McLeas 
did  no  one  act  to  recognise  the  intended  appropriation  of  them 
by  the  Koughs,  so  far  as  appears  by  evidence,  until  after  the 
sheriff  had  seized  them  for  the  benefit  of  the  plaintiff.  The 
seals  continued  the  property  of  the  Koughs,  and  the  money 
must  be  paid  into  court  to  the  credit  of  these  two  canses. 

I  find  the  law  sufficiently  settled  upon  this  aabject — vide 
Wait  vs.  Balcer,  ^J  Exc.  R.  1 ;  Bratvn  vs.  Hare,  3  H.  &  N.,  484, 
aflGirmed  in  the  Exchequer  Chamber,  but  the  facts  in  evidence 
are  insufficient  to  support  Mr,  Whitcway's  contention. 

Mr.  Little  for  plaintiff. 

Mr.  WkUeicay,  Q.  C,  for  trustee  insolvent  estate  of  Messrs. 
McLea  &  Sons. 
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1867,  July.    Hon,  Sir  H.  Hoyles,  C.  J. 

Landlord  and  tenant — Attachment — Distress — Insolvencjf  of  tenant — Priority  of 
landlord-^Servamis*  wages. 

On  the  8th  of  September,  A.  D.  1865,  the  fnrnititre  and  goods  of  the  tenant  were 
seised  under  an  attachment  On  the  25th  of  Noreraber  following  the  landlord 
distrained  for  hia  rent  then  due  on  the  same  furniture  and  goods  as  attached  ; 
no  sale  took  place  by  the  landlord,  but  he  continued  in  possession  until  the 
9th  of  December,  when  the  tenant  was  declared  insolvent.  It  was  contended 
on  behalf  of  the  servants  of  the  insolvent  that  the  proceeds  of  the  distress 
should  be  applied  to  the  discharge  of  the  servants'  wages,  on  the  ground  that 
the  lien  of  the  landlonl  was  dischaigeil  by  his  not  selling  within  the  prescribed 
time. 

add— Thtit  the  distress  was  not  superseded  by  the  insolvency  law  uor  rendered 
void  by  tlie  delay  in  perfecting  it,  inasmuch  as  the  delay  was  with  the  consent 
of  the  tenant,  and  if  there  had  been  no  such  consent  the  distress  would  not  be 
void  but  only  irregular. 

The  questions  raised  for  the  judgment  of  the  court  in  this- 
case  come  before  us  by  way  of  exceptions  taken  to  the  Mas- 
ter's report  by  creditors  having  conflicting  claims  upon  the  in- 
solvent's estate. 

It  appears  by  the  report  that  on  the  8th  September,  1865,. 
the  household  furniture  and  effects  of  the  insolvent  were  seized 
under  an  attachment  at  the  suit  of  Kenneth  McLea,  and  after 
being  for  a  few  days  in  the  possession  of  the  sheriff,  were  re- 
leas^  upon  the  usual  security. 

On  the  25th  November  following,  John  C.  Withers,  the  land- 
lord  of  the  premises  on  which  the  insolvent  resided,  distrained 
upon  the  same  furniture  and  effects,  for  rent  in  arrear  to  the 
amount  of  ninety-three  pounds,  but  instead  of  proceeding  to 
sell  the  distress  at  the  usual  time,  he,  with  the  consent  of  the 
insolvent,  continued  in  possession  of  the  goods  upon  the  pre- 
mises, until  the  ninth  of  December,  when  Bulger  was  declared 
insolvent  under  McLea's  writ. 

Upon  the  insolvency  Mr.  Walbank  was  appointed  trustee, 
and  the  property  distrained  was  transferred  to  his  possession 
upon  the  understsmding  that  such  transfer  should  not  operate 
to  the  prejudice  of  the  landlord's  claim,  but  that  his  rights 
should  be  the  subject  of  adjudication  in  like  manner  as  if  the 
goods  bad  remained  in  his  possession. 

It  farther  appeared  that  on  the  7th  October,  1864,  the  in- 
solvent executed  a  mortgage  to  Withers  of  certain  landed  pro- 
perty and  fixtures,  as  security  for  rent  due  and  to  become  due,. 
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conditional  for  redemption  in  two  years  or  sooner,  at  the  option 
of  the  mortgagee,  which  security  is  outstanding  and  in  mort- 
gagee's possession. 

Upon  this  state  of  facts,  Mr.  Hogsett  on  behalf  of  the  ser- 
vants of  tlie  insolvent  contended,  that  the  proceeds  of  the  dis- 
tress should  be  applied  in  discharge  of  wages  in  preference  to 
the  landlord's  claim,  on  the  alleged  ground  that  as  against  the 
trustee  the  landlord's  neglect  within  the  time  prescribed  by 
law  to  prosecute  to  a  sale  his  remedy  for  the  rent,  had  dis- 
charged the  lien  he  otherwise  might  have  had,  and  that  us  well 
the  property  in,  as  tho  possession  of,  the  goods,  being  then  in 
law  in  the  insolvent,  both  passed  to  the  trustee  on  his  appoint- 
ment, and  became  subject  to  the  preferences  given  by  the  In- 
solvent Act. 

Mr.  rinsent,  for  the  landlord,  maiuttiined  (citing  Briggs  and 
Soully,  S  Mo,  &  W.,  and  other  authorities)  that  the  landlord's 
remedy  by  distress  was  a  proceeding  in  rem  which  was  not  dis- 
charged by  the  tenant's  bankruptcy  or  insolvency  or  by  his 
giving  collateral  security  by  deed ;  and  that  the  delay  attending 
the  realization  of  the  distress,  being  with  the  consent  of  the 
tenant,  did  not  discharge  the  landlord's  lien,  which  under  the 
agreement  between  the  trustee  and  the  landlord,  followed  the 
goods  into  the  possession  of  the  former,  and  entitled  the  latter 
to  payment  of  his  rent  before  all  other  claims. 

Mr.  Whiteway,  on  behalf  of  the  trustee,  submitted  that  the 
mortgage  taken  by  the  landlord,  not  having  been  jegistered 
until  within  two  months  of  ihe  insolvency,  was  void  under  the 
10th  section  of  the  Insolvent  Act,  and  that  if  valid  it  ought  to 
be  realized  before  the  landlord  would  be  permitted  to  rank 
upon  the  estate. 

Mr.  Hayward,  for  the  attesting  creditor,  claimed  the  costs  of 
the  attachment  under  tho  15th  section  of  the  Act. 

After  hearing  these  gentlemen  for  their  respective  clients, 
we  are  of  opinion  that  the  distress  (admitted  to  have  been  in 
the  first  instance  legal  and  regular)  was  not  superseded  by  any 
express  enactment  of  the  insolvent  law,  and  was  not  rendered 
void  or  irregular  by  the  delay  in  perfecting  it,  inasmuch  as 
such  delay  was  with  the  tenant's  consent,  given  before  the  in- 
.fiolvency ;  that  if  the  delay  had  been  loithout  such  consent  the 
distraint  would  not,  under  the  provisions  of  the  Imperial  Act 
11th  Geo.  2,  cap.  19,  have  been  void  ah  initio,  but  irregular 
only,  giving  to  the  tenant  merely  a  right  of  action  for  special 
xlamage  against  the  landlord ;  that  in  either  case,  therefore,  the 
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landlord's  lieu  continued  unimpaired  up  to  the  time  of  the  de- 
livery to  the  trustee  under  the  agreement  between  him  and  the 
landlord,  there  being  nothing  in  the  insolvent  Act  inconsistent 
with  or  expressly  determining  such  lien,  and  no  implication 
arising  against  it  from  the  general  scope  and  policy  of  the  Act, 
the  provisions  of  which  are  intended,  not  to  alter  the  relative 
rights  of  the  insolvent  and  of  third  parties  as  they  subsist  at 
the  time  of  the  insolvency  in  his  estate,  but  to  transfer  tlio 
estate  to  the  trustee  for  distribution  in  a  certain  order,  subject 
to  the  liens  of  third  parties,  whether  created  by  contract  or  by 
opemtion  of  law,  the  only  exception  to  this  principle,  appa- 
rently, boin^  found  in  the  first  section  of  the  Act,  which  dis- 
charges the  legal  lien  arising  upon  an  attachment  of  property ; 
and  that  the  trustee,  therefore,  receiving  the  goods  distrained 
subject  to  the  lien  of  the  landlord  and  upon  the  understanding 
that  the  rights  of  the  latter  should  continue  unimpaired,  is 
bound  to  pay  the  rent  in  the  first  place  out  of  the  proceeds. 

Upon  the  points  raised  by  Mr.  Whiteway  it  is  to  be  observed 
that,  as  in  this  case  the  landlord's  claim  is  not  to  rank  as  a 
•creditor  upon  the  general  estate,  but  to  enforce  an  alleged 
security  upon  a  certain  portion  of  it,  the  principle  that  he 
would  be  bound  in  the  first  place  to  realize  his  mortgage  has 
not  any  present  application,  and  it  is  not,  therefore,  necessary 
to  determine  upon  the  validity  of  the  mortgage;  but  as  an 
'expression  of  our  opinion  upon  this  point  may  save  the  estate 
from  future  litigation,  we  think  it  as  well  to  state  that  the 
non-registration  of  the  mortgage  was  not  an  act  of  the  mort- 
gagcT  void  under  the  10th  section  of  the  insolvent  Act,  but  an 
omission  of  the  mortgagee,  which,  under  the  law  for  the  regis- 
tration of  deeds,  would  have  the  effect  of  postponing  his  in- 
'Cumbrance  to  claims  accruing  after  the  execution  but  before 
the  registration  of  the  mortgage,  but  would  not  render  the 
security  otherwise  invalid. 

Mr.  Hayward's  claim  for  costs,  being  against  the  general 
estate,  can  be  allowed  us  against  the  goods  distrained  upon 
only  after  the  landlord's  claim  for  rent  has  been  satisfied. 

Mr.  WhUetuiy,  Q.  C,  for  trustees. 
Mr.  Pinaent,  Q.  C,  for  landlord. 
Mr.  Haywari  for  attesting  creditor. 
Mr.  HoguU  for  servants  of  insolvent. 

0 
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1867,  July.    Hon.  Sir  H.  Hoyles,  C.  J. 

Praetiee—Xtw  trial — SeUing  aside  verdict — Exeestive  damages. 

Where  the  unonnt  found  by  the  Jury  was  largely  in  excess  of  the  amouDt  whicbr 
the  eTideDce  warranted  the  Court,  on  a  rule  to  set  the  Terdict  aside,  ilid  not 
avail  of  its  power  to  redvce  the  verdict,  bat  left  it  optional  with  the  plaintiff 
to  enter  a  verdict  for  a  reduced  sum  or  take  a  new  trial,  the  defendant  in  the 
latter  ease  paying  the  costs  of  the  first  trial. 

In  this  action,  which  was  commeiiced  in  May,  1866,  the 
plaintiff  by  his  particulars  claimed  a  sum  of  $1,200  for  work 
and  labour.  The  declaration  contained  only  the  common  counts 
and  the  only  plea  on  the  record  was  *'  never  indebted." 

The  defendant  is  a  farmer  and  the  owner  of  a  small  farm 
near  St  John's,  on  which  he  resides,  and  the  plaintiff  is  his 
0on. 

The  fads  deposed  to  by  the  plaintiff  and  his  witnesses,  and 
upon  which  his  claim  rests,  are — 

That  about  ten  years  previous  to  the  trial  of  the  cause,  the 
plaintiff,  at  the  request  of  the  defendant,  who  promised,  in  con- 
sideration of  his  so  doing,  to  leave  plaintiff  defendant's  property 
at  his  decease,  abandoned  a  fishery  in  which  he  was  engaged  at 
Brigus  South  to  come  and  live  with  his  father  and  serve  him 
on  the  farm  and  as  a  car-driver  in  the  town.  That  upon  this 
understanding  the  plaintiff  lived  with  and  served  his  father 
until  about  a  year  before  the  commencement  of  this  action, 
when,  at  the  instigation  of  some  other  members  of  the  family, 
defendant  turned  the  plaintiff  and  his  wife  from  his  house  and 
service. 

On  the  otlier  hand,  tlie  defendant,  denying  altogether  the 
alleged  agreement  to  leave  his  son  all  his  property  at  his  de- 
cease, but  admitting  his  services  for  the  period  mentioned,  by 
himself  and  his  witness  contended  that  the  plaintiff  and  his 
wife,  having  been  maintained  by  the  produce  of  the  farm  and 
the  monies  earned  by  the  hire  of  defendant's  horse  and  car, 
which  monies  the  plaintiff  received,  and  great  part  of  which  he 
appropriated  to  his  own  use,  had  been  already  sufficiently  com- 
pensated for  his  services. 

The  cause  was  tried  before  Mr.  Justice  Emerson  in  the  recent 
term  of  this  court,  and  the  jury  returned  a  verdict  for  the 
plaintiff  for  $480,  whereupon  the  defendant  obtained  a  rule 
nisi  to  set  the  verdict  aside  on  the  ground  of  the  damages 
being  excessive. 
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After  hearing  this  rule  urgued  unci  carefully  considering  the 
circumsances  of  the  case,  we  are  unanimously  of  opinion  that 
the  verdict  should  be  set  aside  as  being  largely  in  excess  of  the 
amount  which  the  evidence  warranted  the  jury  in  finding;  and 
we  are  led  to  this  conclusion  by  the  following  considerations : 

The  whole  term  during  which  the  plaintiff'  served  the  defen- 
dant appears  to  have  been  eight  and  a  half  years,  of  which 
term  we  exclude  from  consideration  the  eighteen  months  dur- 
ing which  the  plaiutiff^s  wife  lived  in  the  family,  as  her  main- 
tenance would  be  more  than  equivalent  to  any  amount  the 
plaintiff"  would  be  entitled  to  in  that  time  beyond  what  he 
appears  to  have  received  of  the  defendant's  monies. 

There  then  remain  seven  years  for  which  the  plaintiff  would 
be  entitled  to  be  paid,  the  defendant  not  having  availed  him- 
self of  the  Statute  of  Limitations.  At  the  commencement  of 
his  service  the  plaintiff*  was  not  more  than  twenty  years  of 
age,  and  taking  into  account  his  comparative  inexperience  and 
his  very  exceptionable  conduct  to  his  father  on  some  occasions, 
an  average  salary  of  twenty  pounds  per  annum,  besides  his 
board  and  lodging,  would  be  as  much  as  his  services  would 
fairly  be  worth,  and  as  much  as  his  father  in  his  circumstances 
could  reasonably  be  expected  to  pay. 

Towards  the  liquidation  of  the  wages  the  plaintiff  must,  we 
think,  have  appropriated  at  least  fourteen  or  fifteen  pounds  per 
annum  of  the  monies  received  by  him  for  the  defendant  in  the 
payment  of  his  personal  expenses  and  clothing ;  and  the  sum 
of  forty  pounds  would,  therefore,  be  all  that  would  remain  to 
be  paid  to  the  plaintiff  at  the  termination  of  his  service. 

Having  regard,  however,  to  the  great  disparity  between  this 
sum  and  that  found  by  the  jury,  we  do  not  avail  ourselves  of 
the  power  given  to  us  of  reducing  the  verdict  and  directing 
that  it  shall  stand  at  that  amount,  but  leave  it  optional  to  the 
plaintiff  either  to  enter  a  verdict  for  that  sum  or  to  take  a 
new  trial,  the  defendant  in  tho  latter  case  paying  the  costs  of 
the  first  trial. 
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1867,  Jult/.    Hon.  Sir  H.  Hoylbs,  C.  J. 

Cpits  —  Revision  of  Jlimfter's  taxation  —  Diabursements  for  toitnegtea  not  verified  6y 
affidavit^Co$ts  of  witnesta  caUed  to  prove  a  custom. 

The  master  is  not  precluded  from  allowing  costs  of  iiayraent  to  witnesses  although 
not  actually  paid,  if  he  is  satisfied  they  have  been  incurred,  and  that  the 
claimant  is  legally  liable  for  them  and  will  apply  them  to  the  purpose  for 
which  they  are  taxed. 

Costs  of  witnestps  not  sworn  should  not  hfi  refused  if  reasonably  incurred,  nor 
allowed,  though  examined,  if  not  necessary  to  the  suit. 

In  this  case  uppliciitioii  was  made  by  both  parties  for  a  re- 
vision of  the  master  8  taxation  of  the  plaintiff's  costs. 

The  grounds  of  exce|aion  were,  by  the  plaintiff — 

That  costs  had  not  been  allowed  of  a  declaration  and  roll, 
and  of  witnesses  called  to  prove  a  custom,  and  that  certain 
alleged  disbursements  for  witnesses,  the  payment  of  whieh  were 
not  verified  by  affidavit,  had  l>een  taxed  off. 

By  the  defendant — 

That  too  much  had  been  allowed  for  a  brief  fee,  and  for  wit- 
nesses' expenses ;  and  that  the  costs  of  a  second  affidavit,  and  of 
a  motion  for  full  costs,  had  been  improperly  admitted. 

In  general  the  (Jourt  will  only  review  a  taxation  where  the 
master  has  erred  in  some  matter  of  principle,  or  where,  in  mat- 
ters left  to  his  judgment  and  discretion,  his  determination  has 
been  extreme  on  either  side. 

The  present  case  falls  we  think  within  this  rule,  as  in  one 
particular  the  muster  appears  to  have  mistaken  the  principle 
by  which  he  should  have  been  guided,  and  we  therefore  send 
the  bill  back  for  his  reconsideration. 

The  point  to  which  we  refer  is  this : 

Under  the  old  rules  the  expenses  of  witnesses  were  to  be 
allowed  only  wJun  their  payment  was  sheum.  Under  the  recent 
Act  for  the  regulation  of  costs,  the  words  of  the  section  pre- 
scribing what  shall  be  allowed  for  witnesses  are  identical  with 
those  of  the  old  rule,  with  the  exception  that  the  words  "  shelv- 
ing tJieir  payment,*'  are  omitted. 

The  marked  distinction  thus  made  must  have  had  an  object, 
and  we  are  of  opinion  that  the  true  construction  of  the  section 
implies — 

That  although,  as  a  general  rule,  the  master  should  require 
the  actual  payment  of  the  sums  claimed  to  be  shewn,  as  the 
best  proof  that  they  have,  in  the  words  of  the  Act,  been  "  in- 


BUTLER  V.  DAWR  21» 

curred,"  he  is  not  precluded  from  allowing  them  although  not 
actually  paid,  if  he  is  satisfied  by  affidavit  that  they  have  been 
necessarily  incurred — that  the  claimant  is  legally  liable  for 
them,  and  will  apply  them  to  the  purpose  for  which  they  are 
taxed — and  that  he  has  been  prevented  from  paying  them  only 
by  poverty  or  some  other  controlling  cause. 

We  are  further  of  opinion  that  costs  ought  not  to  be  allowed 
for  witnesses  merely  because  they  have  been  examined ;  nor,  on 
the  other  hand,  should  the  cost  of  witnesses  who  have  not  been 
sworn  be  on  that  account  alone  refused ;  but  the  master  should, 
in  the  exercise  of  the  discretion  which  in  this  particular  the 
law  vests  in  him,  allow  such  and  only  such  costs,  as  a  prudent 
attorney  acting  with  a  becoming  attention  to  the  nature  of  the 
case  and  the  interests  of  his  client,  but  with  an  honest  desire 
also  to  avoid  all  unnecessary  expense,  might  reasonably  incur. 

We  have  put  our  opinion  in  this  matter  in  writing,  because 
it  modifies  in  some  degree  the  previous  practice,  and  because 
the  change  may  be  regarded  as  perhaps  opening  a  door  to  abuse 
against  which  we  desire  to  guard,  by  defining  as  strictly  as 
possible  the  limits  within  which  the  discretion  of  the  taxing 
officer  is  in  such  cases  to  be  confined. 

Upon  the  other  exceptions  to  the  master's  Uixation  we  are 
of  opinion,  that  the  costs  of  the  declaration  and  roll,  and  of  the 
witnesses  called  to  prove  a  custom,  were  properly  rejected,  the 
former  because  the  rule,  giving  in  exceptional  cases,  full  costs 
in  a  summary  suit,  is  intended  to  place  such  trials  only  in  the 
same  and  not  in  a  better  position  than  plenary  suits  in  which 
costs  are  never  allowed  for  work  not  done,  and  the  latter,  be- 
cause the  plaintiff  failed  in  the  issue  to  which  these  charges 
are  exclusively  applicable,  although  the  rule  is  otherwise  where 
witnesses  are  called  to  establish  two  or  more  issues,  in  one  of 
which  the  plaintiff  succeeds,  as  appears  to  have  been  the  case 
with  the  witnesses  whose  costs  have  been  objected  to  by  Mr, 
Pinsent.  that  the  allowance  of  the  brief  fee  was  not,  under  the 
facts,  admitted  at  the  bar  an  extreme  exercise  of  the  Master's 
discretion,  that  the  costs  of  the  motion  for  full  costs  were  costs 
in  the  cause  (27  Vic,  cap.  12,  sec»  5)  and  that  the  costs  of  the 
second  affidavit  made  to  supply  a  defect  in  the  first,  should 
have  been  disallowed. 

We  allow  costs  of  this  application  to  neither  party. 
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1867,  July.    Hon.  Mu.  Justice  Robinson. 

Master  and  Servant — Planter—  Servantt*  wagta—Sl  Vic,  chp^  9,  tee,  5— 
Applieaiion  of. 

A  plauter  iustracted  his  supplying  merchaut  to  (lay  his  serraiit  th«  balance  of 
hifl  wagM.  This  was  done  partly  by  cash  and  the  balance  by  an  order  for 
gooils  on  the  merchant's  store,  the  servant  giviog  a  receipt  in  full.  Tlie  ser- 
vant mislaid  the  order,  and  the  merchant  refased  payment  till  production  or 
until  a  month  had  elapsed  to  enable  the  order  to  be  found.  The  servant  soed 
the  merchant  for  the  balance  due  on  the  onler,  and  it  was  contenderl  that  he 
was  entitled  to  be  paid  in  cash  by  virtue  of  21  Vic,  cap.  9,  and  that  the 
refusal  to  deliver  the  goods  without  the  order  was  a  breach  of  contract. 

Jfeld^TUe  provisions  of  21  Vic,  cap.  9,  only  apply  to  masters  and  servants,  and 
not  to  third  parties  who  are  not  privy  to  the  original  contract  There  was  no 
breach  of  contract  in  refusing  the  goods  without  production  ot  the  order  or 
proof  of  destruction.   Either  was  a  condition  precedent  to  obtaining  the  goods. 

This  cose  was  tried  suinmarily  before  me  on  yestei-duy,  and 
although  the  amount  at  issue  is  only  £6  5s.,  some  questions  are 
involved  which  are  of  general  importance  to  supplying  mer- 
chants as  well  as  to  Hsl)ing  servants. 

The  facts  are  few. 

The  defendant  supplied  a  planter  named  Wlielaii ;  he  was 
the  master  of  Grace,  the  plaintif!'. 

On  ;nst  October  Whelan  requested  the  defendants  to  pay 
Grace  his  wages;  they  adjusted  Grace's  account,  ascertained 
the  baljnce,  ofl'ered  to  pay  him  partly  in  cash  and  partly  in 
goods.  Grace  without  demur  accepted  tlieir  offer,  whereupon 
they  gave  him  £6  in  cash  and  an  order  on  the  shop  or  store  for 
goods  to  the  value  of  £7  16s.  5d. ;  they  delivered  to  him,  with 
the  order,  his  account  closed,  and  took  from  him  a  receipt  in 
full  of  all  demands. 

On  the  same  day  Gmce  got  goods  to  the  value  of  £1  lis., 
which  was  endorsed  on  the  order,  and  he  ngain  took  away  the 
order. 

On  Monday,  4th  November,  he  came  to  defendants'  clerk, 
Mr.  Syme,  and  told  him  that  he  had  mislaid  the  order,  where- 
upon notice  was  immediately  given  in  the  presence  of  plaintiff 
to  stop  the  order  if  it  should  be  presented  to  any  person  in  the 
defendants'  establishment. 

The  order  merely  contained  "  P.  Grace — goods,  £7  16s.  .M/', 
with  the  name  of  the  firm.  There  were  no  words  to  make  it 
negotiable,  and  no  evidence  was  given  as  to  any  usage  that  it 
was  negotiable. 
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On  5th  November  plaintiff  demanded  goods  to  the  amount 
remaining  due  on  the  order,  which  the  defendant,  through  their 
.clerk,  refused  to  give  without  production  of  the  order,  at  any 
mte  until  the  lapse  of  a  month — during  which  time  the  order 
would  probably  turn  up,  if  at  all,  and  at  the  end  of  that  time 
the  clerk  said  he  would  endeavour  to  procure  for  the  plaintiff 
^mother  order,  adding,  that  any  man  who  found  the  order  might 
^easily  personate  Grace  and  get  the  goods  on  presentation  of  the 
^rder. 

Plaintiff  issued  his  writ  on  the  6th  November.  About  four 
days  afterwards  the  order  did  turn  up ;  it  was  brought  to  the 
defendants  by  Mr.  Godden  and  delivered  over  to  them — they 
immediately  notified  the  plaintiff's  attorney  of  the  fact,  and 
offered  to  mve  Grace  the  goods  remaining,  which  the  attorney 
refused  unless  the  costs  were  paid. 

The  only  cause  of  action  declared  upon  is  ''  for  balance  of 
account,  £6  5s/',  and  when  the  plaintiff  produced  his  account 
it  appeared  to  be  closed  with  no  balance  whatever  on  its  face. 

Mr.  Archibald  Emerson,  for  the  plaintiff,  contended  that  the 
goods  undelivered  constituted  a  balance  for  £6  5s.,  which  the 
defendants  should  have  satisfied  on  demand  without  the  plain- 
tiff producing  the  order,  and,  moreover,  he  urged  that  the 
defendants  were  bound  to  pay  that  amount,  not  in  goods,  but 
in  cash,  because  by  the  21st  Vic,  cap.  9,  sec.  5,  it  is  enacted 
''  that  the  balance  of  wages  shall  be  paid  in  cash,  any  contract 
or  agreement  to  the  contrary." 

This  is  entitled  "  An  Act  to  regulate  the  performance  of  con* 
tracts  between  Masters  and  Servants,"  and  I  am  of  opinion  that 
it  is  only  to  those  two  classes  its  provisions  apply ;  I  do  not 
think  they  extend,  or  were  intended  to  extend,  to  third  persons 
who  were  no  parties  to  the  original  contract ;  nor  to  the  sup- 
plying merchant,  where  the  servant  enters  into  a  subsequent 
agreement  with  him  for  a  distinct  consideration  to  accept  pay- 
ment in  any  particular  manner  or  time  specially  agreed  upon. 

It  is  true  that  in  the  event  of  the  insolvency  of  the  master 
the  produce  of  the  voyage  in  the  hands  of  the  receiver  may  be 
made  to  respond  to  the  demand  for  wages,  but  a  limited  claim 
upon  property  is  a  different  thing  from  a  legal  claim  upon  a 
person.  If  it  were  the  law  that  a  fishing  servant  would  not 
be  bound  by  an  agreement  he  should  make  with  a  merchant  to 
accept  an  immediate  settlement  of  his  wages  in  any  particular 
mode  i^reed  upon,  it  would  be  especially  prejudicial  to  the  ser- 
vants, for  then  there  would  be  small  inducement  to  the  receiver 
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of  the  voyage  to  satisfy  the  claims  of  servants  who  would  be 
remitted  to  the  dilatory  and  expensive  process  of  first  estab- 
lishing the  insolvency  of  the  master  before  he  could  claims 
upon  the  produce  of  the  voyage  in  the  hands  of  the  receiver. 
I  consider  that  Mr.  Emerson's  position,  in  regard  to  this  part 
of  his  case,  is  untenable. 

He  next  contended  that  the  refusal  of  the  defendants  ta 
deliver  the  goods  without  the  production  of  the  order  was  a 
breach  of  contract  for  which  damages  would  be  recoverable,, 
and  that  such  damages  might  be  measured  by  the  value  of  the 
goods.  I  cannot  think  that  such  refusal  constituted  any  breacb 
of  contract ;  from  the  testimony  it  is  plain  that  the  production 
of  the  order — or  clear  evidence  of  its  destruction — is  a  condi- 
tion precedent  to  obtaining  the  goods,  and  that  neither  express* 
or  implied  was  there  any  contract  to  deliver  the  goods  other- 
wise. 

At  the  trial  I  thought  it  possible  that  if  the  plaintiff  had 
declared  in  trover  for  the  conversion  of  the  order  he  might  be 
entitled  to  a  stay  of  proceedings  and  costs  upon  the  defendants 
delivering  up  the  order,  but  a  little  reflection  satisfied  me  that 
a  count  in  trover  could  not  be  sustained,  because  the  defen- 
dants had  not  the  order  in  their  possession  when  the  action- 
was  commenced,  nor  for  several  days  afterwards,  and,  therefore,, 
could  not  have  been  guilty  of  conversion. 

From  the  best  consideration  I  have  been  able  to  give  the 
case  I  think  that  in  law  the  plaintiff  has  failed  to  establish 
any  cause  of  action  against  the  defendants,  and  in  strictness 
the  defendants  are  entitled  to  judgment;  but  as  a  certain  lati* 
tude  seems  to  have  been  intrusted  to  me  by  both  parties,  and 
OS  the  defendants'  counsel  has  repeatedly  stated  in  open  court 
that  the  defendants  are  and  have  been  ready  to  hand  the 
plaintiff  his  order  and  at  once  supply  the  goods  pursuant  to- 
it  without  requiring  any  costs  from  him,  I  am  willing  to  for- 
bear giving  any  judgment  and  to  direct  that  the  order  em- 
pounded  in  court  be  delivered  over  to  the  plaintiff. 
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Innlvenqf—tS  Tic,  cap,  7—Fraud^ Undue pn/erence. 

The  penal  provisions  of  the  Insolvency  Act  ought  not  to  be  applied  when  the- 
CDlpabOity  of  the  Act  and  of  the  intent  is  open  to  a  reasonable  doubt. 

I  have  no  doubt  that  this  petitioner  is  unable  to  pay  20s.  in^ 
the  pound,  and  is  entitled  to  be  declared  insolvent,  and  I  ac- 
cordingly order  him  to  be  so  declared. 

Mr.  Hogsett,  on  behalf  of  the  adx.  of  Marshall,  submits  that 
the  insolvent  has  rendered  himself  liable  to  imprisonment  for 
fraud,  under  7th  sec.  of  25  Vic,  cap.  7,  for  having,  "  with  » 
view  of  fraudulently  giving  an  undue  preference,"  conveyed  a 
part  of  his  property  to  some  of  his  creditors,  "  with  the  intent 
of  diminishing  the  sum  to  be  divided  amongst  his  creditors"  ^ 
and  the  particular  transactions  complained  of  are, — 

Ist.  Giving  three  qtls.  fish  in  part  payment  of  a  debt,  to  one- 
Bedelle,  this  summer. 

2nd, — Conveying  his  boat,  by  sale,  two  years  ago,  to  Mr. 
Inkpen. 

3rd.  Giving  £9  worth  of  fish,  this  year,  to  Mr.  Inkpen,  for 
supplies,  when  he  should  have  given  that  fish  to  Messrs. 
Falle  for  antecedent  supplies. 

The  provisions  of  this  section  are  wise  and  wholesome,  and 
should  be  enforced  wherever  the  circumstances  warrant  their 
application;  but  it  must  be  remembered  that  they  are  penal, 
and  ought  not  to  be  applied  where  the  culpability  of  the  act  and 
of  the  intent  is  open  to  a  reasonable  doubt,  for  no  man  should 
be  convicted  of  a  crime  except  upon  clear  evidence  of  guilt. 

It  appears  from  the  only  evidence  in  the  cause,  viz.,  the  ex- 
amination of  the  insolvent,  that  the  whole  of  his  creditors,  ex- 
cept Bedelle  and  Inkpen,  were  for  fishery  supplies  of  ancient 
standing,  mnging  for  the  most  part  over  seven  and  eight  years, 
and  that  during  the  last  two  years  he  had  no  regular  supplying 
merchant. 

It  cannot  be  denied  that  when  supplies  for  the  fishery  thus 
fall  into  arrear  and  the  merchant  declines  to  continue  dealings, 
the  debt  is  usually  considered  desperate,  and  when  no  legal 
steps  are  taken  for  many  years  for  its  recovery,  the  dealer  is 
induced  to  believe  that  he  is  warranted  in  providing  for  the 
supply  of  his  present  wants  rather  than  for  the  payment  of 
debts  long  past  and  apparently  abandoned.  I  do  not  say  that 
a  debtor  is  not  morally  bound  to  pay  all  his  debts,  however  old, 
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but  the  practice  referred  to  reflects  materially  upou  the  crimi- 
.oal  intent  charged  in  the  present  case,  for  which  purpose  alone 
I  am  considering  it. 

Bedelle's  debt  was  contracted  two  years  bgo.    The  insolvent 
.owes  him  £12,  and  I  cannot  say  that  the  delivery  to  him  of 
three  qtls.  of  fish  in  part  payment,  was  what  the  law  considers 
,a  fraudulent  and  undue  preference. 

As  regards  the  sale  of  the  boat  to  Inkpen«  it  appears  that 
four  years  ago  Inkpen  supplied  the  insolvent  with  the  means 
.of  building  this  boat ;  that  there  was  an  understanding,  though 
no  precise  agreement  was  then  concluded,  that  the  Ixmt  shomd 
become  the  property  of  the  insolvent  only  when  he  should  pay 
for  it;  that  in  two  years  he  had  failed  to  do  so, and  accordingly 
he  transferred  his  interest  in  her  to  Inkpen,  from  whom  he  has 
since  hired  her  year  by  year. 

The  bona  fides  of  Inkpen's  debt  and  of  this  transaction  is  not 
impeached  by  evidence,  and  without  ofTering  any  opinion  upon 
the  title  to  the  boat,  about  which  I  learn  an  action  is  pending, 
I  must  say  that  I  am  far  from  considering  that  under  the  cir- 
.cumstances  the  insolvent  acted  fraudulently  in  carrying  into 
effect  the  understanding  between  him  and  his  supplier,  on  the 
faith  of  wiiich  he  probably  obtained  the  supplies  to  build  the 
boat. 

3rd — The  fish  delivered  this  year  to  Inkpen  appears  to  have 
been  for  necessaries  supplied  by  him  to  the  insolvent  last  spring. 
I  think  there  is  force  in  the  observation  of  Mr.  Prowse,  that 
the  law  would  now  entitle  Inkpen  to  a  preferable  payment  for 
his  current  supplies,  and  that  fact,  coupled  with  all  the  cir- 
.xiumstances  of  the  case,  leads  my  mind  to  the  conclusion  that 
this  act  of  the  petitioner  in  doing  voluntarily,  what  in  no  case 
.of  insolvency,  the  law  would  order  to  be  done,  is  not  one  which 
ought  to  affix  upon  him  the  stigma  and  punishment  of  fraud. 

One  circumstance  has  occasioned  me  a  little  difficulty ;  the 
.expenditure  by  the  insolvent,  during  the  present  year,  of  the 
value  of  eighty  or  ninety  qtls.  of  fish  in  the  support  of  his 
family  whilst  he  was  so  deeply  immersed  in  debt,  struck  me  as 
a  profuse  outlay  for  a  man  in  his  position ;  but  I  must  not  for- 
get that  such  extravagance  is  the  natural  offspring  of  that  pes* 
tilent  credit  system  in  which  the  fishermen  of  the  country 
have,  unhappily  for  themselves  and  their  merchants,  been  nur- 
tured. It  would  be  unjust  to  make  this  man  the  scapegoat  of 
a  system  which,  however  deplorable,  is  general ;  and  moreover, 
the  point  was  not  raised  against  him,  probably  because  be  is 
Jcnown  to  have  a  large  family  to  support. 
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On  the  whole  I  refuse  Mr.  Hogsett's  application  to  punish 
the  insolvent,  but  I  think  that  Mr.  Hogsett  was  warmnled  in 
resisting  the  petitioner's  application  in  the  first  instance,  by 
the  fac^  that  the  boat  was  not  on  the  schedule  whilst  he  was 
apparently  the  ojvner  of  it,  having  built  and  always  used  it, 
and  not  having  registered  any  transfer  of  it.  I  will,  therefore, 
jiUow  Mr.  Hogsett  his  costs  for  resisting  the  petitioner's  appli* 
cation. 

Let  the  petitioner  be  declared  insolvent,  and  Dr.  Moran  be 
Jippointed  the  trustee  of  his  estate. 

Mr.  Hogsett  for  creditors. 
Mr.  Prowse  for  insolvent. 


HANN  V.  TOBIN. 
1867,  July.    Hon.  Mr.  Justicb  Eobinson. 

InMolvenqf^Fraud. 

Upon  the  examination  of  the  imoWent  it  waa  apparent  that  ieveral  fraudalent 
acts  hail  been  committed  by  him,  notwithstanding  which  the  court  snggested 
the  adTisability  ot  making  a  compromise  with  his  creditors,  which  he  having 
failed  to  effect,  sentenced  him  to  imjirisonment  under  the  penal  provisions  of 
the  Insolvency  Act. 

The  defendant  admitted  plaintiff's  demand  for  £82,  for  which 
judgment  was  accordingly  given ;  the  defendant,  who  was  ar- 
rested and  in  prison,  filed  a  petition  to  be  declared  insolvent 
Mr  Hogsett  objected  to  proceeding  with  the  investigation  then 
4ind  there,  but  offered  on  behalf  of  the  plaintiff  to  accept  a 
present  payment  of  £10,  and  to  be  given  several  years  to  pay 
the  balance  by  instalments.  This  the  defendant  refused  and 
insisted  upon  being  declared  insolvent. 

The  court  determined  that  as  all  the  creditors  of  the  peti- 
tioner were  then  before  the  court  there  was  no  reason  for  not 
bearing  the  petition,  and  the  defendant  was  accordingly  ex- 
amined as  to  his  insolvency. 

On  his  examination  he  admitted  that  he  had  sold  lately  at 
St.  Peter's  a  large  boat  for  £60,  which  he  had  agreed  in  writing 
to  deliver  to  the  plaintiff;  that  he  had  appropriated  the  pro- 
ceeds to  his  own  use ;  that  he  had,  since  he  had  left  plaintiff 
last  summer,  taken  up  supplies  to  the  amount  of  £50  from 
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another  supplier,  and  had  paid  for  them,  and  had  also  a  winter 
fishery  and  a  balance  for  his  last  summer's  fishery,  but  had 
paid  nothing  to  the  plaintiff  either  out  of  those  resources  or 
out  of  the  money  he  had  obtained  at  St.  Peter's  for  his  boat^ 
and  refused  to  pay  any  now. 

His  Honor  suggested  to  Mr.  Kough  that  it  would  be  wise  for 
the  defendant  to  make  a  compromise  with  the  plaintiff,  and  for 
that  purpose  he  and  the  plaintiff  had  better  retire  for  a  few 
minutes  before  a  judgment  was  demanded.  They  accordingly 
retired,  but  the  defendant  would  not  comply  with  the  term» 
the  plaintiff  had  offered,  and  Mr.  Hogsett  required  the  decision 
of  the  court  upon  the  insolvent's  application. 

The  court  declared  the  petitioner  insolvent;  appointed 
W.  Hanu  his  trustee,  and  sentenced  the  insolvent,  for  fraudu' 
lent  conduct,  to  six  months'  imprisonment  in  St.  John's  gaol. 

Mr.  ffogsett  for  plaintiff. 
Mr,  Kough  for  defendant. 


INKPEN  V,  STEVENSON,  Sheriff. 
1867,  December,    Hox.  Mil  Justice  Robinson. 

Trover — Fishing  erajt — Ownership — Pa»$essian, 

lu  onler  to  saccecd  in  au  action  of  troTer  the  plaintiff  must  havo  tbe  inimetliatr 
right  of  posMision  in  the  article  wrongfully  conrerted. 

Action  brought  to  recover  damages  for  the  wrongful  seizure 
and  conversion  by  the  defendant,  us  sheriff,  of  a  fishing  boat, 
claimed  by  the  plaintiff  as  his  property. 

The  plaintiff  was  examined,  who  gave  evidence  touching  the 
ownei-ship,  but  he  stated  that  at  the  time  the  boat  was  seized 
by  the  sheriff  on  account  against  one  John  Collins,  jr.,  she  was 
in  possession  of  Collins  by  virtue  of  a  hiring  for  one  year,  which 
would  not  expire  for  several  months ;  whereupon  His  Lordship 
suggested  to  the  plaintiff  that  such  evidence  was  fatal  to  his 
recovery  in  this  action,  which  required  that  the  plaintiff  should 
have  the  immediate  right  of  possession  to  the  article  wrongfully 
converted ;  but  both  parties  being  anxious  for  the  decision  of 
the  court  upon  the  title  to  the  boat,  the  case  went  on  upon  ao 
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iirmngemeut  as  to  each  party  paying  his  own  costs.  It  ap- 
peiired  that  the  boat  had  been  built  with  supplies  furnished  by 
Inkpen,  and  on  the  understanding  that  she  was  only  to  l>ecome 
the  property  of  Collins  when  he  should  fKiy  for  her ;  he,  not 
having  paid  for  the  boat,  assigned  her  to  Inkpen  in  considem- 
don  of  £55,  who  took  possession  of  her  and  kept  her  for  a  short 
time,  and  then,  year  by  year,  leased  her  to  Collins  for  an  annual 
payment.  This  assignment  was  not  registered,  and  its  validity 
uras  on  that  account  impeached ;  but  it  was  held  by  the  court 
that  the  provisions  of  the  Kegistration  Act,  which  required  as- 
jdgnments  of  chattels  of  the  value  of  "  fifty  pounds,"  and  where 
the  possession  continued  in  the  vendor,  did  not  apply  to  the 
present  case,  because  ''  Kfty  pounds"  meant  by  law  tifty  pounds 
sterling,  and  the  possession  of  the  vendor  under  a  distinct 
<!harter  from  the  vendee  was  not  such  a  continuing  possession 
in  the  vendor  as  the  law  contemplated. 

Mr,  Praicse  for  plaintiff. 
Mr.  Hogseit  for  defendant. 


McBRlDE  ET  AL  V.  COLLINS. 
1868,  J'kdy.    Hon.  Mr.  Justicb  Kobinson. 

Mortffoffc— Interest — Dealing  account — Forecloeure  Mortgage  silent  as  to  interest — 
Obligation  of  ftiortgagee  in  possession. 

A  planter,  to  incrMse  the  security  of  a  merchant,  for  advances  for  the  fishery, 
gsTe  him  a  mortgage  on  his  land.  In  an  action  seeking  a  foreclosure,  the  mer- 
chant claimed  interest  under  the  mortgage  though  the  instrument  contained 
DO  coTenant  lor  interest, 

Udd—TSo  interest  was  chaigeable.  The  mortgage  was  given  to  secure  the  bal- 
ance of  a  planter's  account.  Such  balances,  unless  by  express  agreement, 
carry  no  interest    Mortgages  follow  the  nature  of  the  debt. 

The  complaiuants  seek  a  foreclosure  of  a  mortgage.  The 
'defendant  denies  that  there  is  any  amount  due,  alleging  that 
the  mortgage  bears  no  interest,  and  that  the  complainants  being 
mortgagees  in  possession  bad,  or  should  have  received  rent 
more  than  sufficient  to  discharge  the  principal  debt 

The  first  question  to  be  decided  is,  does  the  mortgage  debt 
bear  interest  ? 
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None  is  reserved,  or.  referred  to  in  the  deed,  and  silence  upon* 
the  subject  in  an  instrument  prepared  by  an  experienced  con- 
veyancer, is  nearly  conclusive  that  no  interest  was  intended  to- 
be  exacted  or  paid. 

The  debt  for  which  the  security  was  given  was  the  balance 
of  a  dealing  account  between  merchant  and  planter.  Such 
balances  do  not  carry  interest  except  by  express  agreement. 

The  mortgage  was  given  to  increase  the  creditor's  security 
by  the  pledge  of  the  debtor's  land ;  and  as  mortgages  follow  the 
nature  of  the  debt,  (Story,  254)  such  debt  and  its  legal  inci- 
dents are  not  thereby  in  the  slightest  degree  varied. — Clowes  vs. 
Watei's,  12  E,  C.  /..  &  E.  R 

The  mere  fact  of  the  instrument  being  under  seal  does  not 
increase  the  legal  responsibility  of  the  debtor  as  regards  inter- 
est,—i^M^r,  609. 

We  are  therefore  all  of  opinion  that  interest  is  not  charge- 
able. 

After  the  Mortgage  was  given  subsequent  dealings  continued 
between  the  complainant  and  defendant,  and  the  creditors  had 
a  legal  right  to  appropriate  subsequent  payments  to  the  dis- 
charge of  subsequent  liabilities — they  are  only  bound  to  place 
to  the  credit  of  the  mortgage  such  sums  as  by  the  agreement 
of  the  parties  were  to  go  in  liquidation  of  it. 

We  think  that  the  evidence  establishes  the  fact,  that  the 
complainants  were  and  are  mortgagees  in  possession,  and  in* 
1861  let  the  property  to  a  tenant  who  is  still  the  occupant,  at 
an  annual  rent  of  £12  10s.  These  facts  cast  upon  the  com- 
plainants the  responsibility  of  relieving  themselves  fi'om  being 
charged  with  the  rent  which  the  said  tenant  undertook  to  pay, 
for  a  mortgagee  in  possession  is  required  to  be  diligent  in  rea- 
lizing the  amount  due  on  the  mortgage,  that  the  estate  may  be 
restored,  and  is  liable  to  account  for  the  rents  and  profits  dur- 
ing his  possession. — Fisher,  48^,  492 ;  Blacklocl:  v.  Barries,  Sel 

c.  a  63. 

He  is  always  charged  with  the  utmost  value  they  are  proved 
to  be  worth. — Trimleston  v.  Hamilton,  1  B.  tfc  B.,  386.  He  is 
bound  to  act  as  a  provident  owner,  and  to  recover  what  such 
an  owner  would,  with  reasonable  diligence,  have  recovered.— 
Williams  v.  Pinee  ;  Hughes  v.  Williams,  12  Ves. 

Subject  to  this  statement  of  the  law  let  it  be  referred  to  the 
master  to  take  an  account  of  the  amount  remaining  due  for 
principal  on  the  said  mortgage,  charging  the  complainants  in 
the  first  instance  with  the  rents  and  profits  actually  received. 
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and  also  with  £12  10s.  a  year  from  1861,  and  leaviug  them  ta 
reduce  that  amount  by  shewing  sufficient  excuse  for  not  hav- 
ing received  such  rents,  either  by  the  interference  of  the  Mort- 
gagor, by  the  inability  of  the  defendant  to  pay,  or  otherwise. 
And  let  the  master  report  accordingly,  for  further  directions. 


WADDEN  V.  GENERAL  WATER  CO. 
1868,  July.    HoYLES,  C.  J. ;  Robinson,  J, ;  Emerson,  J. 

PUadings—DedarcUUm— Sufficient  ground  of  action— Demurrer ^Water  Company 

Acts—Riffht  of  propertyOwnert  to  use  of  vxtter  during  the  happening 

of  a  fire — Withholding  by  company — Liability  of  company. 

The  owner  of  certain  dwelling  houses  in  the  town  of  St.  John's  sought  to  re- 
cover from  the  General  Water  Company  the  value  of  houses  destroyed  by  fire, 
on  the  grounds  that  their  loss  was  occasioned  by  the  company  depriving  hinr 
of  the  use  of  the  company's  water  during  the  happening  of  the  fire.  The 
declaration  was  demurred  to  on  the  ground  that  it  disclosed  no  legal  liability. 

ir(r/<{— {Overruling  the  demurrer) — The  Fire  Brigade,  under  26th  Vic,  cap.  9,  at 
the  time  of  the  happening  of  a  fire,  have  the  control  of  the  water  supplied  to 
the  town  of  St.  John's  by  the  Water  Company  vested  in  them  and  not  the 
Water  Company 

The  Water  Company  Acts  do  not  expressly  confer  the  right  to  the  owners  of  pro- 
I>erty  to  the  use  of  the  water  supplied  to  the  town  of  St.  John's  by  the  Water 
Company  during  the  happening  of  a  fire,  but,  in  conjunction  with  the  Fir* 
Brigade  Act,  they  give  it  inferentially. 

In  this  cause  the  plaintiff  sought  to  recover  from  the  defen- 
dants the  value  of  certain  dwelling  houses  destroyed  by  lire 
occurring  within  the  town  of  St.  John's  on  the  17th  of  July, 
A.  D.  1866,  on  the  ground  that  their  loss  was  occasioned  by 
the  default  or  wrongful  act  of  the  defendants  in  depriving  the 
plaintiff  at  the  time  of  the  fire  of  the  use  of  the  company's 
water. 

The  declaration  was  as  follows :  — 

St.  John's,  S.  S.  : 

John  Wadden,  by  George  J.  Hogsett,  his  attorney,  complains 

of  the  General  Water  Company,  for  that  the  said  plaintifif  being. 

owner  of  certain  dwelling-houses  situate  within  the  town  of 

St.  John's  aforesaid,  and  being  a  rate  payer  to  the  said  com- 
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pany  before  and  ut  the  time  of  the  committing  the  said  griev- 
.unces  by  the  defendants  hereinafter  mentioned,  was  and  still  is 
jis  by  law  prescribed  entitled  to  the  use  on  occasions  of  fire  and 
for  otiier  purposes  of  the  wat^r  supplied  the  town  of  St.  John's, 
and  by  reason  tiiereof,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  mentioned,  of  right  ought  to 
have  had  and  enjoyed  and  still  ought  to  iiave  and  enjoy  the 
benefit  and  advantage  of  the  said  water  for  the  purposes  afore- 
said. Yet  the  said  defendants,  having  the  control  and  manage- 
ment of  the  said  water  and  water  pipes,  mains,  fountains  and 
hydrants  through  which  the  said  water  was  and  still  is  con- 
veyed, well  knowing  the  premises  but  contriving  and  wrong- 
fully intending  to  injure  the  plaintiff  in  this  lespect  and  to 
deprive  him  of  the  use  and  benefit  and  advantage  of  the  said 
water,  to  wit,  on  the  17th  July,  A.  D.  1866,  on  the  occasion  of 
a  fire  which  then  and  there  occurred  at  Riverhead,  in  St.  John's 
aforesaid,  hindered  and  prevented  the  said  plaintiff  from  having 
the  use  of  the  said  water,  and  then  and  there  by  themselves  or 
their  servants,  their  or  either  of  their  neglect,  omission,  or  de- 
fault, closed  and  prevented  from  being  opened  tlie  water  pipes, 
mains,  fountciins  and  hydrants  through  which  the  said  water 
then  and  there  ought  of  riglit  to  have  run,  and  which  said 
water  pipes,  mains,  fountains,  hydmnts  and  water  were  then 
and  still  are  under  the  control  of  the  defendants  <i8  aforesaid, 
and  the  said  plaintiff  thereby  and  owing  to  the  carelessness 
and  negligence  of  the  said  company  in  controlling  and  manag- 
ing said  water  pipes,  mains,  fountains  and  hydmnts  as  afore- 
said, was  on  the  occasion  of  the  said  fire  deprived  of  the  use 
of  th)e  said  water,  whereby  the  said  houses  of  the  said  plaintiff 
were  wholly  destroyed  and  consumed  by  the  said  fire — dam- 
ages $4,000. 

The  defendants  demurred  U)  the  declaration  as  shewing  no 
legal  liability  on  their  pirt  to  answer  in  damages  for  the  injury 
xx)mplained  of. 

The  demun-er  was  argued  in  the  early  part  of  the  present 
term  by  Mr.  Pinsent,  Q.  C,  for  the  defendants,  and  by  Messrs. 
Hogsett  and  Little  for  the  plaintiff. 

Mr.  Pinsent  contended  that  whatever  equitable  claim  the 
plaintiff  might  have  to  the  use  of  the  water  in  case  of  fire,  he 
had  no  such  legal  right  to  it  under  the  Water  Company  Acts 
BA  to  entitle  him  to  an  action  in  the  event  of  its  being  with- 
held, unless  at  least  he  had  paid  rates  for  the  bouses  in  ques- 
tion, which  did  not  certainly  appear ;  that  the  defendants  being 
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a  corporation  could  not  be  held  liable  for  a  wilful  wrong  of  the 
character  complained  of,  and  that,  as  they  managed  the  works 
not  for  their  own  profit  but  for  the  beneht  of  the  public  gene*^ 
rally,  and  as  it  was  not  shewn  that  at  the  time  of  the  tire  the 
water  was  available  or  had  not  been  stopped  for  some  sufficient 
reason,  they  could  not,  under  the  meagre  and  insufficient  state- 
ments of  which  the  declaration  consisted,  be  held  responsible 
in  manner  and  to  the  extent  therein  charged.-r-fl"a?TW  &  Baker, 
4  M.  &  S. ;  Sex  vs.  Burgesses,  of  Lyme  6  Bing ;  Parmtly  vs,  Lau. 
Canal  Co, ;  11  Ad,  Jc  Ellis  Metcalfe  and  Hdherington,  11  Ex, 
Green  and  London  G,  0.  Company,  7  C.  B,,  iV.  S, 

Messrs.  Hogsett  and  Little,  ou  the  other  hand,  maintained 
that  the  plaintiff  had  an  undoubted  right  to  the  use  of  the 
water  as  claimed  in  the  declaration,  and  that  as  the  defendants 
were  therein  shown  with  sufficient  certainty  and  clearness  to 
have  been  guilty,  as  well  of  an  active  wrong  to  the  plaintiff  as 
of  neglect  in  the  management  of  the  works,  which  were,  it  was 
contended,  under  the  control  of  the  company  at  the  time  of  the 
fire,  they  were  liable  in  damages  for  the  injury  sustained  by 
the  plaintiff,  it  being  the  natural  consequence  of  their  wrong- 
ful acts  and  defaults. 

On  the  last  day  of  term  the  court  delivered  judgment  as 
follows : — 

The  Chief  Justice  said  the  only  question  for  determinatioQ 
was,  whether  in  the  terms  of  the  second  section  of  the  Plead- 
ing Act  the  declaration  set  forth  a  sufficient  ground  of  action 
without  regard  to  any  defect  of  form,  if  it  did  the  demurrer 
must  be  overruled. 

The  plaintiff  appeared  by  his  pleadings  to  rest  his  claim  for 
compensation  on  two  grounds ;  first,  that  the  defendants  having 
at  the  iiTne  of  the  fire  tlu  control  and  management  of  the  water 
and  water  works  had,  by  tJie  neglect,  omission  or  default  of  tJiem- 
selves  or  tlieir  servants  in  the  management  of  the  works,  pre- 
vented the  plaintiff  from  having  the  use  of  the  water,  and  thus 
occasioned  the  loss,  the  subject  of  the  action 

It  would  be  found,  however,  on  reference  to  the  Acts  relied 
on,  that  at  the  time  of  a  fire  the  defendants  had  not  by  law 
any  control  whatever  over  the  water,  such  control  being  on 
such  occasions  vested  by  the  26th  Vic,  cap.  9,  in  the  Fire 
Brigade ;  no  public  duty,  therefore,  rested  upon  them  at  such 
times  so  to  manage  the  works  as,  if  possible,  to  extinguish  the 
fire,  and  they,  consequently,  would  not  be  liable  to  an  action 
for  not  doing  that  which  they  were  not  in  law  bound  to  do. 
p 
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Moreover,  if  tlie  defendants  had  by  law  control  of  the  water 
in  case  of  fire,  it  should  have  been  averred  (which  it  was  not) 
that  they  had  notice  or  were  aware  of  the  existence  of  the 
fire,  as  they  could  not  justly  be  held  liable  for  neglectiujx  a 
duty  of  the  necessity  for  dischai^ng  which  they  were,  as  far 
as  appeared,  innocently  ignorant. 

As  regards  this  ussunied  ground  of  action,  therefore,  the 
declaration  was  clearly  insufficient. 

Different  considerations,  however,  applied  to  the  second 
ground  of  action,  which  substantially  appeared  to  be  stated 
thus : — 

The  plaintiff',  being  the  owner  of  certain  dwelling  houses  in 
the  town  of  St.  John's,  was  entitled  by  law  to  the  use  of  the 
water  for  their  protection  on  occasions  of  fire ;  but  the  defen- 
dants, regardless  of  the  plaintiff's  rights,  wrongfully  and  with 
intent  to  injure  him  on  the  occasion  of  a  fire  which  occurred  in 
the  town  on  the  17tli  July,  A.  D.  1866,  closed  the  water  pipes 
and  prevented  them  from  being  opened,  and  hindered  and  pre- 
vented the  plaintiff'  from  having  the  use  of  the  water ;  in  con- 
sequence thereof  his  houses  were  then  consumed. 

He  was  of  opinion  that  although  the  Water  Company  Acts 
did  not  in  express  terms  confer  the  right  to  the  use  of  the 
water  for  which  the  plaintiff*  contended,  they,  in  connection 
with  the  Fire  Brigade  certainly  gave  it  to  him  infereutially, 
and,  if  so,  this  statement  of  the  second  ground  of  action  was 
sufficient  as  containing  all  that  in  law  was  necessary  to  main- 
tain the  action,  namely,  the  wrongful  invasion  by  the  defen- 
dants of  the  plaintiff's  legal  rights,  and  damage  arising  to  the 
plaintiff*  in  consequence. 

To  this  extent,  therefore,  the  declaration  could  be  upheld. 

Robinson,  J ,  concurred  in  the  judgment  for  the  pUantifi*  de- 
livered by  the  Chief  Justice,  and  added  that  upon  the  argu- 
ment he  had  inclined  to  the  opinion  that  none  who  did  not 
contribute  to  the  support  of  the  company  could  claim  as  of 
right  the  use  of  their  water  and  works,  and  he  leaned  towards 
that  view  from  the  fact  that  not  in  one  of  the  many  Acts  upon 
the  subject  was  it  expressly  declared  that  the  supply  of  water 
for  the  extinguishment  of  pre  was  amongst  the  objects  sought 
to  be  attained  by  the  establishment  of  the  company.  More- 
over, the  levy  for  rates  being  limited  to  property  within  300 
yards  of  the  water  pipe,  seemed  to  imply  that  the  Legislature 
deemed  that  distance  the  extreme  point  to  which  benefit  could 
l)e  derived  from  the  water,  and  the  owners  of  property  situated 
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1)e7on(l  that  limit  being  relieved  from  the  responsibility  shoald 
be  deprived  of  the  reciprocal  privilege ;  but  a  careful  exami- 
nation of  the  various  Acts  had  satisfied  his  mind  that  the  gen- 
eral policy  and  intention  of  the  Legislature  were,  to  give  to  all 
persons  within  the  town  of  St.  John's,  a  legal  right — in  case  of 
fire — to  use  the  water  of  the  company  in  a  necessary  and  rea- 
sonable manner  for  the  suppression  of  such  fire,  and  that  such 
intention  was  expressed  with  sufficient  clearness  notwithstand- 
ing the  absence  of  express  terms.  The  plaintiff,  therefore,  had 
this  right,  and  having  averred  in  his  declaration  that  he  pos- 
sessed it,  and  was  wrongfully  prevented  by  the  defendant  from 
exercising  it,  he  had  disclosed  a  sufficient  cause  of  action  to 
render  a  general  demurrer  to  such  declaration  untenable. 

He  had  some  doubts  as  to  the  propriety  of  overruling  the 
demurrer  with  costs,  because  much  of  the  declaration  was  so 
informal  and  substantially  defective  that  the  defendants  would 
have  had  difficulty  on  proceeding  to  trial  without  excepting  to 
it,  but  the  4th  section  of  the  Pleading  Act  had  provided  a  re- 
jnedy  of  which  they  might  have  availed  themselves,  but  have 
not,  and  as  they  have  demurred  to  the  whole  declaration  when 
a  part  is  good,  their  demurrer  must  be  overruled  upon  the 
usual  terms. 

Embrson,  J.,  concurring  in  the  opinions  expressed  by  the 
other  judges  as  to  the  sufficiency  of  the  declaration  so  far  as  it 
^sharged  an  active  wrong  by  the  defendants  to  the  plaintiff. 

The  demurrer  was  overruled. 

Mr.  Hogsett  and  Mr.  Little  for  plaintiff. 

Attorney  General  and  Mr.  Finsent,  Q.C  for  defendants. 
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1868,  July.    Hon.  Mr.  Justice  Robinson. 

Partnenhipf  ArtieUt  of— Will — Capital  left  in  eoneem — Insolvency —' 
DeU—Proof. 

The  testator,  who  was  a  member  of  a  co-partnership,  died  in  the  year  A.D.  1862.- 
By  his  will  he  desired  that  all  his  monies  embarked  in  the  partnership  concern 
at  his  death,  should  remain  in  the  same,  his  remaining  partners  paying  inter- 
est at  the  rate  of  fire  per  cent  per  annum,  the  interest  to  be  paid  annually  ta 
hin  legatees  in  the  same  proportion  as  their  legacies,  the  principal  sum  going 
to  the  legatees  (his  daughters)  at  the  end  of  fire  yearx.  After  his  death  his 
executors  estimated  the  monies  so  left  in  the  business  at  £28,478  8s.  3d.,  and 
interest  on  this  sum  was  regularly  paid  by  the  surriving  partneis  up  to  the 
year  1807,  when  the  firm  beoamo  insolvent  The  executor  of  the  testator 
claimed  to  prore  on  the  insoWent  estate  for  the  whole  of  the  abore  amount  as 
an  ordinary  creditor.  The  general  creditors  resisted  this  on  the  grounds  that 
the  monies  were  kept  in  the  business  for  the  benefit  of  the  legatees  and  that 
they  were  not  entitled  to  any  portion  of  the  (fund  until  the  general  creditors 
were  paid  in  fall.    On  a  special  case  stated  for  the  opinion  of  the  Court, 

Held— The  executors  were  entitled  to  prore  for  the  whole  amount  and  the  lega- 
tees are  creditors  of  the  estate  for  their  portion  of  the  same  and  entitled  to  a 
rateable  dividend  on  the  nett  assets  of  the  estate. 

(Special  Case). 

The  said  insolvents  filed  their  petition  and  schedule  to  be* 
declared  insolvent  on  the  31st  day  of  Maj,  A.  D.'l867,  (exhibit 
A  3) ;  thereupon  the  orders  (exhibits  A  4  and  A  6)  were  made. 

The  trustee,  Henry  K.  Dickinson,  proceeded  to  realise  the 
insolvents'  estate. 

The  rule  of  reference  (exhibit  A  7)  was  made  to  the  master,- 
T.  J.  Kough,  Esquire,  on  the  6th  day  of  February,  A  D  1868. 

The  master  took  the  evidence  hereto  annexed. 

The  exhibit  A  is  a  copy  of  the  will  of  the  late  Kenneth 
McLea,  late  of  St.  John's,  merchant,  which  has  been  duly 
proved 

The  exhibit  marked  A  9  is  the  articles  of  co-partnership  be- 
tween the  said  insolvents. 

The  executors  of  the  will  of  the  late  Kenneth  McLea  claim* 
to  be  paid  £28,478  8s.  3d.,  and  interest  thereon  from  the  Slst 
day  of  December,  A.  D.  1866,  up  to  the  declaration  of  insol- 
vency, or  Elizabeth  J,  Walbank,  Jeanie  C.  Prowse  and  Cathe- 
rine H.  MacEae,  legatees  named  in  the  said  will,  claim  to  be 
paid  the  following  amounts,  with  interest  thereon,  from  the 
31st  day  of  December,  A.  D.  1866,  up  to  the  declaration  of  in- 
solvency, namely,  Elizabeth  J.  Walbank,  £4,746  88.;  Jeanie 
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*€.  Frow8e,  £4,746  8s.,  and  Catherine  H.  MacBae,  £4,632  4s.  7d., 
preferentially,  or  pari  passu,  with  the  other  creditors  of  the  in- 
solvents. 

Bat  the  Royal  Bank  of  Scotland,  Bobert  Alsop,  N.  Stabb 
^  Sons,  and  Clift,  Wood  &  Co.,  for  themselves  and  other  credi- 
tors of  the  insolvents,  contend  that  the  executors  or  legatees 
have  not  rights  to  claim  on  this  estate,  if  at  all,  uutil  the  claims 
-of  general  creditors  be  first  satisfied ;  that  neither  under  the 
terms  of  the  will  nor  from  the  circumstances  disclosed  in  con- 
nection therewith  and  the  trade  of  Kenneth  McLea  &  Sons, 
can  such  claims  be  entertained ;  that  even  if  so  entitled  the 
amount  of  claim  has  not  been  sufficiently  and  correctly  ascer- 
tained ;  that  the  said  claimants  are  liable  as  partners  to  gene- 
ral creditors. 

The  decision  of  the  court  is  prayed  as  to  the  right  of  the 
executors  or  legatees  to  claim  as  aforesaid,  and  amount,  and  as 
regards  their  liability  as  aforesaid,  and  that  all  necessary  direc- 
tions, particular  and  general,  be  made  as  regards  the  ascertain- 
ment of  claims  of  any  creditor  or  creditors,  and  distribution  of 
the  said  estate,  and  otherwise  concerning  the  same,  saving  all 
tight  of  appeal  to  parties. 

The  court  shall  be  at  liberty  to  direct  inquiry  into  any 
matter  or  circumstance  upon  which  they  think  proper  to  be 
informed  before  giving  judgment  on  this  case. 

(Signed),  F.  B.  T.  Carter, 

Counsel  and  Atiomey  foi*  several  creditors  and  trustee. 

(Signed),  W.  V.  Whiteway, 

Counsel  and  Attorney  for  executors  and  legatee  MaeRae. 

(Signed),  Egbert  J.  Pinsbnt, 

Counsel  and  Afy  for  executors  and  legatee  Miza,  J.  Walbank. 

This  matter  comes  before  us  upon  a  special  case  stated  by 
ihe  trustee  of  the  said  insolvent  estate,  and  by  the  executors 
and  legatees  of  Kenneth  McLea,  deceased,  and  by  several  credi- 
tors of  the  said  insolvents,  for  the  purpose  of  obtaining  the 
directions  of  the  court  as  to  tlie  proper  distribution  of  the 
assets  of  the  insolvency. 

Kenneth  McLea  was  the  father  of  the  insolvents,  and  the 
head  of  the  firm  in  which  he  and  they  had  traded  up  to  his 
4eatb,  under  the  title  "Kenneth  McLea  &  Sons." 
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He  died  in  June,  1862,  leaving  his  business  apparently  pros- 
perous, and  having  disposed  of  nis  property  by  a  will,  copy  of 
which  is  as  follows : — 

[Copt]. 

The  last  Will  and  Testament  of  Kbnnbth  McLba,  of  St  John's,  in* 
the  Island  of  Newfoundland,  merchant  I  hereby  revoke  all  former  wills 
and  codicils  by  me  made,  and  appoint  John  Brine  McLen,  of  St  John's- 
aforesaid,  merchant,  Matthew  William  Walbank,  of  the  same  place,  bar- 
rister-at-law,  and  Thomas  R  Smith,  also  of  St  John's,  merchant,  to  be 
the  executors  of  this  my  last  will. 

First — It  is  my  will  and  desire  that  all  the  monies  which  I  shall  have 
embarked  in  the  trade  carried  on  by  myself  and  sons  as  merchants  under 
the  style  of  '*  Kenneth  McLea  &  Sons,"  shall  remain  in  the  hands  of  my 
surviving  partners  for  a  period  not  exceeding  five  years  next  after  my  de- 
cease, subject  to  the  payment  of  interest  for  the  same  at  the  rate  of  five 
pounds  per  centum  per  annum,  payable  by  my  said  partners  yearly  and 
every  year  until  my  capital  shall  have  been  paid  to  my  said  executors ; 
provided  always,  that  if  my  said  partners  shall  feel  disposed  to  pay  the 
same  or  any  part  thereof  at  any  time  before  the  expiration  of  toe  said 
period,  they  snail  be  at  liberty  so  to  do,  and  I  desire  that  the  interest 
arising  out  of  my  said  capital,  invested  as  aforesaid,  shall  be  equally 
divided  amongst  all  my  children  annually,  share  and  share  alike. 

Secondly — It  is  my  will  and  desire  that  so  soon  as  my  said  executors 
shall  have  realized  my  said  capital  so  invested  as  aforesaid,  they  hold  the 
same  upon  the  following  trusts,  viz. : — in  trutt  to  divide  the  same,  share 
and  share  alike,  amongst  my  said  executor  John  B.  McLea,  and  his 
brothers  James  S.  McLea  and  Robert  P.  McLea,  and  his  sisters  Elizabeth 
Jane,  Jeanie  Catherine  and  Catherine  Harriet,  and  in  case  of  the  prede- 
cease of  any  or  either  of  them,  leaving  lawful  issue,  the  share  of  such 
child  or  children  shall  go  to  his,  her,  or  their  issue  in  equal  proportions, 
and  that  the  foregoing  bequests  to  my  daughters  above-named  shall  be 
held  by  them  independent  of  any  present  or  luture  husband  or  husbands, 
and  not  subject  to  his  or  their  debts  or  control 

Thirdly — I  give,  devise  and  bequeath  unto  my  said  executors  all  the 
profits  and  monies  which  shall  accrue  to  me  out  of  and  arising  from  the 
Baid  trade  from  and  after  the  first  day  of  January  last  and  up  to  the  time 
of  my  decease,  or  a  sum  equal  thereto,  upon  trtut,  to  divide  the  same  be- 
tween my  said  daughters,  snare  and  share  alike,  and  in  case  of  the  prede- 
cease of  any  of  them,  leaving  lawful  issue,  the  share  or  shares  of  such 
deceased  daughter  or  daughters  to  be  divided  equally  amongst  her  or  their 
issue  ;  and  I  will  that  my  said  daughters  hold  the  last-mentioned  legacy 
independent  of  any  present  or  future  husband  or  husbands,  and  not  sub- 
ject to  his  or  their  debts  or  control. 

Fourthly — I  give,  devise  and  bequeath  to  my  mother-in-law,  Mia.  Eliza- 
beth Brine,  the  annual  sum  of  fifty  pounds,  to  be  paid  her  in  each  and 
every  year  during  her  natural  life. 

Loitly — All  the  rest  and  residue  of  my  estate  and  effects,  of  whatever 
nature  or  kind  soever  and  wheresoever  situate,  I  give  unto  my  said  execu* 
tors  upon  trutt  to  divide  amongst  my  executor,  John  B.  McLea,  and  his 
said  brothers  and  sisters,  share  and  share  alike,  the  sisters  to  hold  their 
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shares  independent  of  any  present  or  future  husband,  and  not  to  be  sub- 
ject to  his  or  their  debt8,*liabilitie8  or  control ;  and  in  case  of  the  prede- 
cease of  any  of  my  said  children,  leaying  lawful  issue,  then  the  share  of 
snch  child  or  children  to  be  paid  to  his,  her  or  their  i«8ue,  in  equal  pro- 
portions. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  at  St  John's, 
aforesaid,  this  eleventh  day  of  June,  A.  D.  one  thousand  eight  bundled 
and  sixty-one. 

Ken.  McLka,        [Seal]. 

Signed,  scaled,  publinhed  and  declared  by  the  testator,  Kenneth^ 
McLea,  as  and  for  his  last  will  and  testament,  in  the  presence 
of  us,  who  in  his  presence  at  his  request^  and  in  the  presence 
of  each  other,  have  hereunto  subscribetl  our  names  as  wit- 
nesses. 

Angus  McInnes. 

Thos.  Winsborrow. 

Shortly  after  the  death  of  the  testator  bis  executors,  Walbank 
(who  is  also  the  husband  of  one  of  the  daughters)  and  John 
McLea,  with  the  co-operation  and  assent  of  fiobert  Prowse, 
the  husband  of  another  daughter,  examined  and  estimated  the 
monies  and  other  capital  of  the  testator  referred  to  in  the  first 
clause  of  his  will,  and  agreed  upon  the  sum  of  £28,478  8s.  3d., 
currency,  as  their  value,  and  upon  this  amount  interest  was 
regularly  p'lid  by  the  insolvents  up  to  December,  1866. 

The  three  sons  continued  the  business  under  the  same  title 
from  the  death  of  their  father  until  they  l)ecame  insolvent  in 
June,  1867,  having  availed  themselves  of  the  pn^visions  in  the 
first  clause  of  the  will. 

In  the  distribution  of  the  realized  assets  of  their  estate  a 
difficulty  has  arisen  between  the  executors  on  behalf  of  the 
female  legatees  on  the  one  part,  and  the  general  -creditors  on 
the  other,  respecting  the  right  of  such  legatees  to  rank  at  all  as 
creditors,  which  question  the  trustee  submits  for  our  deter- 
mination. 

The  proper  solution  of  tlie  difficulty  depends  upon  the  cor- 
rect interpretation  of  McLca's  will.  If  the  monies  and  capital 
referred  to  in  the  first  clause  were  continued  in  the  trade  of 
the  surviving  partners  for  the  benefit  of  the  female  legatees, 
and  if  these  were  entitled  to  a  share  in  all  profits,  then  they 
will  be  responsible  for  all  losses  and  will  have  no  legal  claim 
to  any  portion  of  that  fund  until  the  general  creditors  shall 
have  been  paid  in  full.  But  if  such  monies  and  capital  were 
merely  invested  as  a  loan  to  the  surviving  partners  on  which 
a  fixed  interest  only  was  payable  to  such  female  legatees,  irre- 
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spective  of  profits  or  losses  in  trade,  then  such  legatees  will  bo 
in  the  same  category  with  any  other  persons  who  may  have 
lent  money  or  sold  merchandize  to  such  partners,  and  will  be 
entitled  to  rank  rateably  as  creditors. 

It  is  to  be  observed  that  nowhere  does  the  testator  direct  his 
executors  embark  in,  or  carry  on  the  trade,  nor  does  he  em- 
power them  to  interfere  in  its  management,  nor  have  they  done 
80,  they  can  only  be  responsible  if  at  all,  jis  partners,  by  legal 
inifereuce  from  the  words  used  in  the  will. 

The  amount  at  stake,  and  the  importance  of  the  question  in- 
volved, would  have  occasioned  me  anxious  consideration  if  the 
case  had  been  one  primcc  impressionis,  but  happily  the  prin- 
ciples by  which  our  judgment  should  be  governed  were  in  1862 
carefully  investigated  and  settled  in  England,  by  the  Court  of 
Appeal  in  Chancery,  in  the  cause  "  Beater  and  others  vs.  the 
Bev.  Arthur  Brooking  jind  others,  executors  of  James  Coster, 
8  Jurist." 

Tlie  main  features  of  that  case  are  so  similar  to  those  arising 
in  this,  that  the  very  language  used  by  Lord  Justice  Knight 
Bruce  and  by  Lord  Justice  Turner  in  delivering  tlieir  judg- 
ment is  the  most  appropriate  that  I  can  employ  in  disposing 
of  this  matter. 

Bejecting  minor  details  it  is  sufficient  to  state  that  James 
Coster  was  the  principal  partner  in  his  firm.  He  died  leaving 
his  trade  prosperous  and  some  of  his  relatives  partners  in  it, 
in  esse  as  well  as  m  posse.  By  his  will  he  disposed  of  all  his 
property,  but  Iw.  was  desirous  that  the  business  with  which  he 
had  been  so  long  connected  should  be  favored,  and  being  un- 
willing that  his  large  capital  should  be  suddenly  withdrawn 
from  it,  he  directed  that  a  £100,000  of  it  should  for  a  certain 
period  be  continued  in  his  firm  and  be  considered  *  part  of  the 
partnership  efiPects,"  repayable  to  his  executors  with  interest  in 
prescribed  annual  instalments. 

After  James  Coster's  death  sonie  of  the  instalments  and  in- 
terest were  duly  paid,  but  before  the  whole  of  the  said  sum 
was  refunded  to  the  executoi-s  the  firm  became  bankrupt. 

There,  as  here,  the  executors  on  behalf  of  the  Ieg»itees, 
claimed  to  rank  as  creditors  on  the  bankrupt  estate  for  the  un- 
paid balance,  and  there,  as  here,  such  claim  was  resisted  by  the 
general  creditois,  and  upon  the  same  grounds. 

It  will  be  noticed  that  the  words  in  Coster's  will,  "  and  be 
considered  part  of  the  partnership  effects"  would  seem  to  support 
the  ix)sition  taken  by  the  creditors  more  strongly  than  the 
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kuguage  employed  iu  McLea's  will,  bat,  the  Lords  Justices, 
looking  at  the  whole  case  with  its  attendant  circumstances, 
-deteroiined  that  under  the  proper  construction  of  Coster's  will 
the  £100,000  should  be  considered  and  treated  as  a  loan  to  the 
surviving  partners,  bearing  interest  but  not  entitled  to  profits 
^r  further  advantages  however  prosperous  the  trade  might 
prove ;  and  they  ruled  that  Coster's  legatees  had  a  legal  status 
as  creditors,  and  were  entitled  to  claim  a  rateable  dividend  of 
the  assets  of  the  bankruptcy  on  foot  of  the  said  £100,000. 

It  would  be  difficult  to  find  an  authority  more  exactly  in 
point  than  that  decision,  or  one  determined  by  judges  of  more 
<;ommanding  ability.  It  would  be  a  superfluous  expenditure 
of  time  to  comment  upon  the  principles  and  precedents  on 
which  it  is  based ;  wc  do  not  find  that  it  has  been  questioned 
by  appeal,  and  we  all  feel  that  it  is  a  safe  and  proper  guide  to 
direct  us  in  our  judgment. 

The  word  "monies"  in  tlie  first  clause  of  McLea's  will  was 
adverted  to  in  argument  at  the  bar  In  our  opinion  it  should 
not  be  limited  to  cash  ;  it  seems  to  have  been  used  nither  as  a 
synonym  for  capital,  which  is  found  lower  down  in  the  same 
<:Iause,  and  should  be  understood  in  the  general  signification 
which  the  term  money  originally  bore  as  an  exchangeable  mer- 
<^handize. — See  Brandes  Encyclopedia. 

The  Attorney  General,  on  behalf  of  the  Royal  Bank  of  Scot- 
land, pressed  upon  us  the  wrong  which,  as  he  alleged,  had  been 
done  Ins  clients  by  being  entrapped  into  making  advances  to 
the  insolvents  through  misrepresentation  of  their  property,  but 
to  that  argument  we  cannot  give  effect,  to  the  prejudice  of 
innocent  parties ;  correct  information  was  easily  accessible  to 
them,  through  the  registry  of  this  court  If  such  misrepre- 
.sentations  were  made,  the  guilt  rested  upon  the  persons  com- 
mitting the  offence,  and  for  which  doubtless  they  would  luerit 
punishment,  but  to  appropriate  the  fortunes  of  the  daughtiers 
towards  making  compensation  for  the  faults  of  the  sons,  would 
be  simply  to  multiply  the  wrong.  He  also  contended  that 
although  ordinary  death  operated  as  a  dissolution  of  co-part- 
nership>  yet  that  in  this  case,  Kenneth  McLea,  by  leaving  his 
property  in  the  firm,  the  style  of  which  remained  unchanged 
intended  that  such  firm  should  go  on  in  the  same  manner  as 
before  his  decease,  and  that  the  capital  so  continued  was  liable 
to  be  taken  to  pay  the  debts  of  the  continuing  firm.  Now  we 
think  that  the  conduct  of  McLea  indicated  a  contrary  inten- 
tion.    By  his  will  he  makes  a  distinction  between  the  "profits" 
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of  his  trade  whilst  he  was  a  partner,  viz. :  '*np  to  the  time  of  his 
decease,"  and  the  estate  which  survived  him  and  of  which  be 
disposed  without  reference  to  any  such  profits,  by  directing  it 
to  be  *'  invested "  (in  the  hands  of  his  surviving  partners,  no 
doubt,  but  still  to  be  invested)  for  five  years  at  a  fixed  interest 
of  five  per  cent,  per  annum ;  that  seems  to  shew  that  he  under^ 
stood  that  his  death  would  have  the  usual  operation  as  a  dis^ 
solution  of  partnership  between  him  and  his  sons,  but  should 
not  terminate  the  kindly  feelings  he  entertained  toward  them 
whom  he  would  still  favor,  by  lending  them  the  use  of  his 
capital  for  a  limited  time  longer. 

It  is  true  that  the  testator's  property  was  to  be  employed  in 
the  trade  of  his  sons,  still  it  was  to  be  employed  not  as  the  pro- 
perty of  the  executors,  or  of  his  daughters,  but  as  the  property 
of  the  surviving  partners  to  be  used  for  their  benefit,  and  as 
they  thought  fit,  and  by  them  to  be  repaid  to  the  executors  at 
the  end  of  the  five  years.  Surely  it  would  have  been  strangely 
inconsistent  if  an  intelligent  merchant,  as  the  elder  McLea  was, 
after  he  had  cautiously  guarded  the  fortunes  of  his  daughters 
from  the  control  even  of  their  own  husbands,  had  in  the  same 
breath  committed  those  fortunes  to  the  vicissitudes  of  com- 
merce over  which  the  daughters  were  not  allowed  to  exercise 
any  supervision,  and  out  of  which  they  were  not  entitled  to 
receive  any  profits. 

Looking  at  the  language  of  the  whole  will  and  the  surround- 
ing circumstances,  we  are  unanimously  of  opinion  that  the  said 
capital  of  Kenneth  McLea,  to  the  value  of  £28,478  8s.  3d.  cy.r 
was  vested  in  the  insolvents  as  a  loan  to  them,  and  that  the 
daughters  of  the  testator  are  creditors  of  the  insolvent  estate 
for  their  portion  of  the  same,  and  entitled  to  a  rateable  divi- 
dend of  the  nett  assets,  and  the  trustee  is,  accordingly,  autho- 
rized and  directed  to  declare  such  dividend. 

A  suggestion  was  made  in  argument  that  the  valuation  of 
the  property  left  with  the  surviving  partners  was  excessive  r 
there  is  no  evidence  to  support  that  proposition,  the  contrary 
rather  appears  ;  the  valuation  was  made  by  those  who  had  con- 
flicting interests,  and  were  mutually  alive  to  the  necessity  of 
forming  a  fair  estimate,  it  was  made  before  any  difficulty  had 
arisen,  and  Robert  Prowse  in  his  evidence  deposes  that  the 
value  was  underrated  rather  than  overrated. 

As  regards  the  costs  of  these  proceedings,  we  feel  that  the 
matters  at  issue  are  of  considerable  importance  to  all  concernedr 
we  have  derived  substantial  assistance  from  the  research  and 
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arguments  of  the  gentlemen  of  the  bar,  and  we  feel  that  it  is 
equitable  and  proper  to  order  the  taxed  costs  of  all  parties  who 
have  appeared  before  us  to  be  paid  bj  the  trustee  out  of  the 
general  estate. 

Him,  AUomey  General  (F,  B.  T.  GaHer)  for  trustee  and  sev- 
eral creditors. 

Eon,  Mr,  Whiteway,  Q,C.,  for  executors  and  legatee  McLea. 

Mr,  Finsent,  Q.C,  for  executors  and  legatee  E.  J.  Walbank. 


WALBANK,  Trustee  of  Insolvent  Estate  of  CHANCEY 
AND  HEATH  V.  SAMUEL  KNIGHT. 

1868,  July,    Hon.  Sir  H.  Hoylks,  C.  J. 

Landlord  arid  tenant— Right  of  landlord  to  distrain  on  chattels  of  tenant  on 
premises  after  declaration  of  insolvency— tSth  Vic  ,  cap.  7, 

Od  the  llih  (lay  of  March  the  iDsolTents  filed  their  petition  for  iuAolvency,  and' 
on  the  22Qd  of  the  same  month  wore  declared  ineolTeut  and  their  property 
▼ested  in  a  tmstee.  On  the  29th  of  the  same  month  the  landlord  of  insolvents- 
distraincil  on  the  chattels  on  the  premises  of  the  insolvents  for  one  half  year's 
rent  doe  on  the  31st  of  the  previous  October.  At  the  time  of  the  distraint  the 
tmstee  in  insolvency  had  removed  part  and  was  removing  the  residue  of  the 
said  chattels. 

On  a  case  stated  for  the  opinion  of  the  Court — 

Bdd—k  landlord  who  distrains  subsequent  to  the  issuing  of  the  order  vesting 
the  insolvent's  estate  in  trustees,  acquires  no  title  to  the  goods  so  distrained. 

In  this  cause,  which  was  an  action  of  replevin,  the  subject 
for  the  consideration  and  judgment  of  the  court  is  set  out  in 
the  following  case : — 

In  the  Supreme  Court. 

Matthew  W.  Walbank,  Trustee  of  the  Insolvent  Estate^ 
of  L.  T.  Chancey  and  J.  P.  Heath,  plaintiff, 

V8. 

Samuel  Knight,  defendant. 

The  following  case  is  stated  for  the  opinion  of  the  court, 
under  a  rule  of  court  dated  the  15th  day  of  June,  A,  D.  1868: 
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The  said  Chaticey  aud  Heath  filed  their  petitions  to  be  de* 
<5lared  insolvent  on  the  11th  day  of  March.  A.  D.  1867,  with  a 
schedule  of  assets  and  liabilities  annexed  thereto,  whereupon 
an  order  was  made,  copy  of  which  is  annexed  marked  A,  and 
which  order  was  published  in  the  JRoyal  Gazette  of  the  12th  day 
of  March  in  the  said  year,  and  also  in  the  Daily  News  of  the 
following  day.  On  the  22nd  day  of  the  same  month  the  said 
Ohancey  and  Heath,  in  pursuance  of  said  order  A,  were  duly 
declared  insolvent. 

The  defendant,  on  the  29th  day  of  March,  A.  D.  1867,  dis- 
trained the  chattels  mentioned  in  exhibit  C,  hereto  annexed, 
the  said  goods  and  chattels  then  forming  part  of  the  assets 
mentioned  in  the  said  schedule,  and  then  being  in  the  shop  and 
premises  of  Chanccy  and  Heath,  for  the  sum  of  sixty  dollars 
due  to  him  for  balance  of  one  half-year's  rent  of  the  said  shop 
And  premises  on  the  last  day  of  October,  A.  D.  1866.  When 
distraint  was  made,  plaintiff  had  removed  part  and  was  remov- 
ing the  residue  of  the  said  goods  and  chattels. 

The  plaintiff,  on  the  3rd  day  of  April  then  next  ensuing, 
replevied  the  said  chattels. 

Question  for  the  opinion  of  the  court : — 
Whether  the  defendant  had  a  right  to  distrain  the  chattels 
and  apply  the  proceeds  to  the  payment  of  the  rent,  to  the  ex- 
clusion of  the  other  creditors  of  the  insolvents  ? 

If  judgment  for  the  plaintiff,  he  shall  be  at  liberty  to  retain 
proceeds  of  the  sale  of  said  chattels  with  costs ;  and  if  for  de- 
fendant, the  judgment  shall  be  entered  as  of  non-suit  with 
costs 

M.  W.  Walbaxk,  C,  C.  &  Registrar. 

F.  B.  T.  Carter,  Attorney  for  defendant, 

W.  V.  Whiteway,  Attorney  for  plaintiff. 

Copy  of  rule  cf  court  referred  to  in  annexed  special  cose  and 
marked  A : — 

In  the  matter  of  the  petition  of  Lionel  T.  Chancet  and  JoHH 
P.  Heath,  lately  carrying  on  bueinest  in  St.  John't  <u  eonfec- 
tioners  and  bakers,  praying  to  be  declared  insolvent. 

Upon  reading  the  said  petition  and  the  affidavit  and  schedule  thereto 
annexed,  and  upon  hearing  Mr.  Whiteway,  Q.  C,  counsel  for  petitionerii 
I  do  appoint  Thursday  the  21  st  day  of  Mar:h  instant,  at  eleven  o'clock, 
a.  m.,  in  Chambers,  at  the  Court  House,  St  John's,  for  the  purpose  of 
examination  and  enquiry  as  to  the  solvency  or  insolvency  ot  the  said 
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petitioners ;  and  I  do  hereby  appoint  Matthew  W.  Walbank,  Esq.,  trustee 
of  the  estate  of  the  said  petitioners,  in  which  trustee  the  said  estate  i» 
hereby  vested. 

St  John's,  Newfoundland,  March  the  11th,  A.  D.  1867. 


(Signed),  H.  W.  Hotles,  Chief  Juitice 

Whiter 
for  petitioners. 


Upon  motion  of  Mr.  Whiteway,  Q,  C.,\ 


The  question  here  subniitted  for  our  determination  depends 
upon  the  construction  to  be  given  to  the  local  Act  25th  Yic, 
cap.  7,  entitled  "An  Act  to  amend  and  consolidate  the  law  of 
insolvency,  and  for  other  purposes,"  whereby  provision  is  made 
for  declaring  insolvent  persons  unable  to  pay  their  debts  in 
full,  and  for  vesting  their  estate  and  effects  in  trustees  for  dis^ 
tributiou  amongst  their  creditors. 

At  the  argument  Mr.  Whiteway,  Q.  C,  for  the  plaintiff,  con- 
tended that  the  landlord's  common  law  right  of  distraint  for 
rent,  securing  to  him,  to  the  exclusion  of  other  creditors,  twenty 
shillings  in  the  pound  out  of  goods  found  upon  the  premises, 
was  taken  away  by  this  Act,  inasmuch  as  its  provisions  (upon 
which  he  commented  in  detail)  vested  the  insolvent's  estate  in 
trustees  for  distribution  in  a  prescribed  order,  with  marked 
preferences  to  certain  classes  of  creditors,  and  were,  therefore, 
altogether  inconsistent  with  the  exercise  of  such  a  right ;  and 
further,  that  the  rule  of  the  English  law  permitting  a  distraint 
in  cases  of  bankruptcy  was  inapplicable  to  the  widely  different 
circumstances  arising  under  our  insolvency  law. 

The  Attorney  General,  for  the  defendant,  maintained  that 
the  landlord's  right  of  distress  could  only  be  taken  awaj  by 
express  words,  and  that  none  such  were  to  be  found  in  the  In- 
solvency Act. 

That  this  principle  had  been  recognised  iu  England,  and  had 
been  applied  to  the  provisions  of  the  English  bankruptcy  and 
insolvency  laws  (1  Atkins,  lOS-^t  Sowerly  &  Briggs,  11  M.  and 
W.  Wood  /.  Z.  <fe  T. ;  Mont.  &  Ayrt. ;  B.  L.  Buckley  &  Bv/Mey, 
i  T.  JR.,  &  Fhiiips  &  Shcwill,  6  Q.  B.),  and  that  being  capable 
of  application  here,  it  should  have  effect  in  the  administration 
of  the  insolvency  law  of  this  country.  He  referred  also  to  the 
alleged  analogous  case  of  an  intestate  estate,  as  to  which^ 
although  by  law  to  be  distributed  in  a  certain  order,  no  ques- 
tion hful  ever  been  raised  as  to  its  being  subject  to  a  distress. 

The  point  now  in  issue  was  discussed  but  not  determined  in 
re  Bulger's  Insolvency,  March  Term  Sup.  Co.,  1867,  in  which  it 
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was  held  that  a  landlord  who  had  distrained  jmor  to  the  issa- 
ing  of  the  order  vesting  the  insolvent's  estate  in  trustees,  and 
had  thus  gained  a  possessory  lien  on  the  property  seized,  could 
not  be  disturbed  by  the  trustees,  whose  title  had  accrued  sub- 
sequently. 

In  the  present  c:ise  the  property  in  the  goods  had  previoudy 
vested  in  the  trustees,  who  were  actually  in  possession  before 
the  landlord  distrained,  and  the  relative  position  of  the  parties 
were  thus  reversed. 

The  question  has  never  before,  we  believe,  been  fully  raised 
for  determination  under  the  present  Insolvency  Act,  and,  as  it 
is  importtint  as  well  as  novel,  we  have  given  it  much  con- 
sideration. 

The  rule  in  cases  of  bankruptcy,  relied  upon  by  the  Attorney 
General,  depends  upon  certain  cases  reported  in  1  Aihins,  page 
103-4^,  wherein  it  was  held  by  Lord  Chancellor  Hardwicke, 
anno  1733,  that  the  right  of  distress  was  not  taken  away  by 
the  seizure  of  the  tenant's  effects  under  a  commission  of  bank- 
ruptcy. No  reasons  are  given  for  these  decisions,  and  it  is 
now,  therefore,  impossible  to  say  whether  they  were  governed 
l:)y  that  regard  for  the  interests  of  landlords  wliich,  arising  out 
of  the  feudal  system,  formerly  characterized  the  laws  of  Eng- 
land, or  were  based  upon  the  fact  of  the  assigners  in  bank- 
ruptcy then  holding  under  a  compulsory  conveyance,  and, 
therefore,  under  an  act  of  the  party  and  not  strictly  by  opera- 
tion of  law,  or  upon  some  other  wholly  different  grounds ;  but 
although  apparently  inconsistent  with  the  spirit  of  the  bank- 
rupt law,  which  seems  to  be  that  of  equality  amongst  all  the 
creditors,  they  have  been  too  frequently  recognized,  both  by 
Acts  of  the  Imperial  Parliament  and  by  the  Courts  at  West- 
minster, to  be  questioned  as  authorities  in  the  administration 
of  the  bankrupt  law. 

The  question  for  our  determination,  however  is,  not  what 
may  be  their  force  in  England,  but  whether,  as  the  Attorney 
General  contended,  they  prescribe  a  principle  of  decision  by 
which  we  should  be  governed  in  the  administration  of  the  local 
insolvent  law ;  and  we  are  all  of  opinion,  that  there  is  no  audi 
analogy  between  the  English  Bankruptcy  Act  and  our  Insol- 
vent law,  as  renders  these  authorities  binding  upon  us. 

The  Bankruptcy  laws  in  force  at  the  time  of  Lord  Hard- 
wicke's  decisions  were,  the  34  &  35  H.  8  G  4 ;  13  Eliz.,  c.  7 ; 
4  Anne,  c.  17  ;  7  Geo.  L,  c.  31,  and  5  Geo.  IL,  c.  30. 
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In  noue  of  these  Acts  do  we  find  any  provision  for  prefer- 
fible  payments,  nor  any  directions  as  to  the  order  of  distribu- 
tion of  bankrupt  estates,  beyond  an  incidental  direction  that 
the  proceeds  should  be  paid  rateably  luuongst  the  creditors 
without  regard  to  the  difl'ereuce  Wtween  specialty  and  other 
debts,  and  looking  at  the  preambles  of  these  Acts,  they  seem 
to  be  dii-ected  more  to  securing  the  estate  for  the  benefit  of 
creditors  than  to  the  manner  of  its  distribution. 

Our  Insolvency  Act  is  of  a  very  different  character.  Its  plain 
and  obvious  policy  is,  not  merely  to  secure  the  insolvent  estate 
for  the  payment  of  his  debts,  but  to  regulate  its  distribution 
according  to  a  prescribed  scale,  by  which  certain  classes  of 
creditors  are  expressly  given  a  preference  before  all  others; 
and  to  this  object  several  sections  are  devoted,  framed  with  an 
elaborate  care,  which  plainly  shows  the  inf^ntiou  of  the  Legis- 
lature, that  nothing  should  interfere  with  or  override  the  claims 
of  those  who  are  thus  favored. 

Thus  the  19th,  20th  and  21st  sections  give  to  seamen  and 
fishermen,  upon  a  certain  description  of  property,  a  preference 
before  all  other  creditors,  and  in  terms  which  render  it  doubt- 
ful whether  even  in  case  of  a  distraint  levied  before  the  insol- 
vency, the  landlord  might  not  himself  become  liable  for  their 
wages,  a  conclusion,  of  course,  inconsistent  with  the  idea  of  a 
prior  claim  on  his  part. 

The  22nd  section  gives  a  special  preference  on  the  general 
estate  to  all  clerks  and  servants. 

The  23rd  section  provides  for  the  payment  of  Crown  debts 
after  clerks  and  servants ;  whence  it  appears  that  the  Crown, 
although  not  bound  by  the  Bankruptcy  Acts,  is  expressly  bound 
by  our  Insolvency  Law. — Chitty,  Prerog,  286;  and  it  would 
seem  to  follow  that  in  cases  of  insolvency,  if  the  right  of  dis- 
tress exists  the  rights  of  the  Crown  are  postponed  to  those  of 
the  landlord,  although  at  common  law  the  Crown  would  have 
the  right  of  appropriating  to  payment  of  its  own  debts  goods 
of  the  tenant  actually  under  distress  for  rent — CA.  Frerog.,  S87. 
It  may  indeed  be  argued  that  this  result  might  follow  under 
the  bankrupt  law  from  the  decisions  in  Atkins,  but  it  has  not 
yet  been  so  determined.  The  same  section  next  gives  a  qualified 
preference  to  the  Savings'  Bank,  and  confirms  the  operation 
given  by  the  Customs'  Management  Act  to  revenue  bonds. 

The  24th  section  directs  that  after  all  the  preceding  claims 
are  satisfied  current  suppliers  shall  be  paid  in  full ;  and  the 


240  WALBANK,  etc,  iv  SAMUEL  KNIGHT. 

19th  expressly  enacts  that,  after  the  pajnient  of  all  costs  and 
expenses  and  of  the  claims  above  enumerated,  the  estates  of 
insolvent  persons  shall  be  distributed  rateably  amongst  the  rest 
of  the  creditors. 

Provisions  such  us  these  are  surely  not  consistent  with  the 
existence  of  a  preferable  right  in  another  class  of  creditors,  to- 
whom  no  reference  is  made  in  the  Act,  and  who  certainly  can- 
not be  regarded  as  having,  on  principles  of  equity,  claims- 
beyond  others ;  and  when  we  further  consider  that  under  the 
earliest  of  the  Imperial  Fishery  Acts  relating  to  this  colony, 
from  1775  downwards,  as  well  as  by  local  legislation,  the  in- 
terests of  current  suppliers  and  of  fishing  servants  were  always 
regarded  as  entitled  to  special  protection,  we  cannot  avoid  the 
conclusion  that  to  maintain  a  right  in  the  landlord,  by  distresSr 
to  secure  for  himself  a  preferable  payment  in  full  of  all  arrears 
of  rent,  however  large  and  perhaps  of  many  years'  standing, 
would  be  to  defeat  the  obvious  intentions  of  the  legislature 
plainly  expressed  in  the  Act  under  consideration,  and  to  disre- 
gard the  ancient  policy  of  our  laws  from  deference  to  English 
decisions,  the  force  of  which  in  relation  to  the  present  subject 
rests  only  upon  a  supposed  analogy  between  our  Insolvency 
Act  and  the  English  Bankrupt  Acts,  and  which,  however  much 
in  accordance  with  what  many  years  since  may  have  been  the 
genius  of  English  law,  can  hardly  be  considered  suitable  to  a 
community  such  as  ours. 

It  was  however  urged  by  the  Attorney  General  that  if,  by 
the  sections  of  the  Act  to  which  we  have  referred,  the  right  of 
distress  is  taken  away  in  cases  of  declared  insolvency,  it  would 
follow,  that  it  could  not  be  exercised  against  the  trustees  of  a 
voluntary  conveyance  under  the  26th  sec.,  by  which  such  trus- 
tees are  compellable,  in  the  distribution  of  an  estate,  assigned 
to  them  by  a  debtor  for  the  payment  of  his  debts,  to  observe 
the  preferences  previously  provided  for,  and  that  thus  debtors 
so  disposed  might  be  enabled  to  defraud  their  landlords  to  a 
very  serious  extent.  But  without  expressing  any  opinion  as  to- 
the  true  construction  of  the  26th  sec.  we  may  observe,  that  an 
argumeTUum  ah  inconvenienti  drawn  from  that  source  cannot 
prevail  against  the  plain  intention  of  the  Legislatui'e  expressed 
in  the  previous  sections. 

One  other  argument  remains  to  be  noticed,  namely,  that  the 
estate  which  the  trustees  take  for  distribution  under  the  Act, 
must  be  understood  to  mean  an  estate  subject  to  the  liabilities 
of  the  insolvent,  and  amongst  these,  to  a  liability  to  a  distraint 
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by  the  landlord ;  aiul  authorities  are  cer'^iinly  to  be  found,  both 
for  and  against  this  position. 

Thus,  on  the  one  hand — under  the  Judicature  Act,  5  Geo.  4, 
cap.  51,  it  was  always  held  that  a  declaration  of  insolvency 
superseded  an  attachment  under  mesne  process  although  actu- 
ally levied.,  while  on  the  other, — under  the  49  Geo.  3,  cap.  27^ 
Chief  Justice  Forbes,  in  dccidini;  against  the  claim  of  a  landlord 
to  accruing  rent  in  cases  of  insolvency,  observes,  "  when  rent  is 
in  arrears  and  the  lessee  becomes  insolvent,  the  landlord  having 
a  right  to  distrain  for  his  rent  may  commute  that  right  for  any 
proportion  of  a  year's  rent  he  and  the  trustees  may  agree  upon." 
Litile  V.  Trustees  of  Dooling  and  Kelly,  S.  C,  p,  38,  and  the  same 
judge,  in  Hunt  v.  ZeMessurier,  S.  C.  p.  S22,  followed  by  Chief 
Justice  Tucker  in  Chancey  and  Brooking,  S.  C.  p.  355,  expressly 
declares  (under  circumstances  somewhat  peculiar  the  landlord 
having  in  that  case  proceeded  by  attachment)  that  in  case  of  a 
general  trader  the  right  of  distress  on  an  insolvent  estate  sub- 
sisted, although  at  the  same  time  he  held  that  in  the  cases  of 
premises  let  for  the  fishery  it  was  taken  away  by  reason  of  the 
landlord  being  in  such  cas^  entitled  to  rank  as  a  current  supplier. 

If  it  be  necessary,  however,  to  distinguish  these  cases  it  is 
enough  to  say,  that  apart  from  the  fact  of  the  49  Geo.  3  con- 
taining an  express  provision  wanting  in  the  Judicature  Act,, 
except  as  regards  criminal  trials  before  the  Circuit  Courts,  that 
the  law  of  England  was  to  be  the  rule  of  decision  in  the  Supreme 
Court,  neither  of  these  Acts  contained  the  detailed  provisions 
for  distribution  of  an  insolvent  estate,  enacted  by  the  25  Vic.,, 
cap.  7 ;  and  we  are  of  opinion  that  the  implied  preferable  lia- 
biUties  of  an  insolvent,  which  attach  to  his  estate  in  the  hands 
of  his  trustees,  are,  in  the  absence  of  special  circumstances, 
limited  under  the  true  constructiou  of  this  Act,  to  cases,  in 
which,  as  in  re  Bulger,  the  landlord  has,  by  distress,  levied  be- 
fore the  issuing  of  the  vesting  order,  obtained  possession  of  the 
goods,  and  thus  converted  what  was  previously  a  remedy,  such 
as  the  right  to  an  attachment  or  execution,  into  a  lien,  to  which, 
as  to  other  liens,  the  trustees  would  be  obliged  to  defer. 

For  these  reasous  we  are  of  opinion,  that  in  this  case,  judg- 
ment should  be  entered  for  the  plaintiff. 

Hon.  Mr.  Whiteway,  Q.  C,  for  plaintiff. 

Hon.  Attorney  General  (Mr,  Carter)  for  defendant. 
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1868,  December,    Hon.  Mr  Justice  Robinson. 

Merchant  and  Planter—Freight  of  Planters  and  (heir  supplieM  to  Labrador^ Lia- 
bility of  Merchant  as  Keeeiver  of  voyage  for  freight  to  Ship-owner— 
Usage  of  Labraior  Trade— Basis  upon  which  freight  is  Jboed. 

A  Supplying  Merchant  who  receives  the  produce  of  the  voyage  with  a  koowledfe 
that  freight  ia  due  upon  it  and  that  he  is  to  pay  it  to  the  ship-owner,  even  thoa^ 
the  planter  should  withhold  his  consent  to  sarh  payment,  is  liable  for  the  freight 

The  usage  of  the  Labrador  Trade  as  regards  the  freighting  of  planters  and  their 
supplies  is  that  the  ship-owner  is  bound  to  bring  back  as  well  as  to  take  down 
to  Labrador  the  freighter  and  his  effects.  If  the  ship-owner  is  prevented  by 
the  act  of  God  from  bringing  the  jiarties  back  then  only  a  pro  rata  freight 
would  be  payable  to  the  ship-owner  in  proportion  to  the  benefit  conferred  on 
the  planter. 

If  I  had  been  aware  uf  the  questions  of  fact  that  are  raised 
in  this  case,  I  should  have  referred  the  determination  of  them 
to  a  jury.  I  was,  however,  kept  in  ignomnce  of  the  grounds  of 
defence  until  the  cause  had  progressed,  and  wlien  I  suggested 
the  expediency  of  submitting  the  facts  to  a  jury  the  parties 
seemed  unwilling  and  persisted  in  desiring  my  decision  upon 
the  whole  matter;  I  must,  therefore,  determine  it  upon  the 
evidence  before  me.  and  I  wish  it  to  be  understood  that  my 
judgment  is  based  entirely  upon  that  evidence,  which  as  re- 
gards the  usage  of  trade  set  up  is  meagre. 

The  plaintiffs  seek  to  recover  the  balance  of  their  account, 
which  includes  a  charge  of  £15  7s.  6d.  for  freight  paid  on  ac- 
count of  defendants,  and  respecting  which  item  the  main  con- 
troversy had  arisen.  The  plaintif!',  Charles  Hoss,  states  that  in 
May  last  he  agreed  to  supply  the  two  defendants  for  the  Labra- 
dor fishery,  provided  they  could  find  means  of  getting  to  that 
coast ;  that  Mr.  Heater,  who  was  in  the  habit  of  freighting  plan- 
ters in  his  vessel,  the  Wave,  called  upon  him  with  reference  to 
the  defendants  and  inquired  if  he  was  about  to  supply  them, 
and  being  informed  that  he  was  Heater  took  the  defendants 
with  their  supplies,  to  the  value  of  over  £160,  to  Labrador  upon 
the  usual  terms ;  these  terms  arc  regulated  by  a  usage  of  trade 
which  Mr.  Koss  declared  to  be,  that  the  master  of  the  vessel 
should  take  to  Labrador  the  defendants  and  their  supplies,  and 
should  in  the  autumn  bring  them  and  their  produce  back  if 
they  desired,  receiving  as  compensation  for  such  services  freight 
upon  all  fish  and  oil  taken  by  defendants,  whether  such  fish  or 
oil  were  shipped  for  market  at  Labrador  or  brought  back  in  the 
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vessel ;  that  it  is  a  part  of  such  usage  that  the  supplying  mer- 
-chant  pay  freight  to  the  ship-owner  for  all  the  produce  of  the 
planter  he  i-eceives,  irrespective  of  the  state  of  accounts  between 
them,  and  that  the  master  enquires  beforehand  who  the  supplier 
is  that  he  may  follow  the  voyage  for  the  freight.  The  defen- 
•dants  caught  254  qtls.  of  fish,  and  about  a  tun  of  oil:  246  qtls. 
whereof  were  shipped  for  foreign  market  at  Labrador,  and  the 
value,  £159  18s.,  was  placed  by  the  plaintiffs  to  defendants* 
•credit,  and  on  demand  being  made  upon  plaintiffs  for  freight 
on  such  fish  by  the  owner  of  the  vessel,  the  plaintiff  paid  the 
same  (amounting  to  £15  Ts.  6d.),  and  charged  it  to  the  defen- 
dants. Mr.  Heater  in  his  evidence  substantially  confirms  the 
■evidence  of  the  usage. 

From  the  testimony  on  both  sides  it  is  sufficiently  clear  to 
me  tliat  the  defendants  objected  to  the  payment  of  such  freight 
by  the  plaintiffs,  and  that  they  paid  it,  if  not  against,  cer- 
tainly without  the  order  of  defendants.  The  Wave  was  lost  on 
i)th  October  at  Labrador  in  a  violent  gale,  and  therefore  could 
not  bring  back  the  defendants,  but  they  returned  to  Harbor 
Grace  without  expense  to  themselves  in  the  Kitty  Clyde ;  their 
oil  and  eight  quintals  of  their  fish  had  been  shipped  in  the 
Wave  for  Harbor  Grace  before  she  was  wrecked,  were  saved 
from  the  wreck  and  were  stored  at  Labrador,  where  they  re- 
main ;  for  that  oil  and  fish,  however,  no  freight  is  charged  by 
plaintiffs.  The  defendants  deny  the  right  of  the  plaintiffs  to 
charge  them  for  any  freight,  because — 

1st — The  payment  was  made  by  plaintiffs  without  and  against 
the  order  of  defendants,  and  therefore  was  in  their  own  wrong ; 

2nd — Because  no  freight  was  due  the  Wave,  inasmuch  as  she 
did  not  fulfil  her  contract  by  bringing  back  to  Harbor  Grace 
the  defendants  and  their  oil  and  8  qtls  fish. 

As  regards  the  first  point,  it  is  quite  true  that  no  man  can 
by  voluntarily  paying  the  debt  of  a  third  person  make  such 
third  person  his  debtor,  but  if  the  evidence  of  Ross  and  Heater 
be  correct  the  plaintiffs  were  bound  by  the  usage  to  pay  the 
shipowner  freight  for  the  quantity  they  had  received,  it  was  not 
therefore  a  voluntary  but  a  compulsory  payment  under  a  legal 
obligation  regarding  which  the  law  is  laid  down. — Eos,  399. 

On  the  other  hand,  the  defendants  called  two  witnesses,  Mr. 
John  Green  and  Mr.  Thomas  Candler,  who  said  that  they  be- 
lieved the  usage  to  be  that  the  planter  alone  is  responsible  for 
the  freight,  and  that  the  supplying  merchant  is  not  warranted 
in  paying  it — although  he  received  the  voyage — without  the 
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express  order  of  the  planter ;  but  Mr.  Green  guarded  bis  evi^ 
dence  by  saying  that  he  has  been  twelve  years  out  of  that  branch 
of  the  Labrador  business — that  he  is  aware  that  within  the  last 
two  or  three  years  a  variation  has  taken  place  in  the  usage  re- 
specting the  freights  in  freighting  vessels,  and  that  he  princi- 
pally speaks  from  the  practice  of  his  brother's  dealers ;  and  Mr. 
Candler  stated,  that  although  it  certainly  was  the  general  course 
for  the  planter  to  order  the  payment  of  the  freight  to  the  ship- 
owner he  had  known  instances  in  which  the  supplying  merchant 
paid  it  without  reference  to  such  planter,  Reviewing  the  evi- 
dence on  both  sides  I  arrive  at  the  conclusion  that  the  weight 
of  it  is  in  favor  of  plaintiffs  on  this  point,  and  I  arrive  at  such 
a  conclusion  with  the  more  satisfaction  because  I  think  it  is 
according  to  justice.  It  would  be  an  inequitable  course  that  a 
supplying  merchant,  who  receives  the  produce  of  the  voyage 
with  a  knowledge  that  freight  is  due  upon  it  and  that  he  is  to 
pay  it  to  the  shipowner,  should  not  be  responsible  in  law  to  such 
shipowner  even  though  the  planter  should  withhold  his  consent 
to  such  payment,  and  I  think  he  is  liable  unless  the  shipowner 
has  forfeited  his  right  to  such  freight,  which  brings  me  to  the 
second  objection.  It  has  been  established  to  my  satisfaction,  on 
the  evidence  before  me,  that  by  the  usage  of  trade  the  ship- 
owner is  bound  to  bring  back  as  well  as  to  take  down  to  Labra- 
dor, the  freighters  and  their  effects  if  required ;  but  that  rule 
must  be  read  subject  to  the  act  of  God,  or  such  overruling  cause 
as  without  the  fault  of  the  shipowner,  disables  him  from  per- 
forming his  contract  to  its  whole  completion.  In  the  present 
case  the  wreck  of  the  ship  prevented  the  owner  from  bringing 
back  the  defendants;  in  such  an  event  compensation  in  the 
nature  of  pro  rata  freight  would  be  payable  to  the  ship  in  pro- 
portion to  the  benefits  the  defendants  accepted. 

Now,  here  the  defendants  were  carried,  with  their  supplies, 
to  Labrador :  they  were  thereby  enabled  to  earn  a  large  sura  of 
money,  and  it  seems  to  me  that  they  have  practically  obtained 
all  the  advantages  they  had  stipulated  for  except  having  their 
oil  and  eight  quintals  of  fish  brought  to  Harbor  Grace. 

It  is  to  be  regretted  that  they  have  been  so  long  deprived  of 
the  use  of  that  property,  but  I  cannot  say  that  such  deprivation 
is  the  result  of  any  fault  in  the  shipowner ;  the  expenses  of 
bringing  that  fish  and  oil  home  ought  to  be  deducted  from  the 
freight  paid — defendant  Hanrahan  swears  that  it  would  be  £1 
14s.,  and  therefore  that  sum  must  be  taken  off  the  plaintifi^s 
account. 
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Mr.  Emerson  next  contended  that  the  Wave  was  lost  in  con- 
sequence of  the  undue  detention  of  her  by  her  owner  on  the 
coast  The  evidence,  however,  fails  to  show  that  there  was  any 
iinwarrantable  delay ;  there  was  no  period  limited  for  her  de- 
parture; she  was  in  the  act  of  being  loaded  when  she  was 
wrecked  on  9th  October,  and  other  vessels  were  there  as  late  as 
she  and  were  also  lost. 

The  defendants  next  allege  that  they  gave  the  plaintiffs  an 
order  for  the  oil  at  Labrador,  which  the  plaintiffs  accepted,  by 
virtue  of  which  they  became  the  transferees  and  owners  of  the 
ml,  which  was  more  in  value  than  sufficient  to  pay  the  balance 
of  their  account.  The  plaintiff,  on  his  oath,  denies  any  such 
transfer;  the  defendant,  Doyle,  repudiated  any  such  right  in 
the  plaintiff,  and  told  the  plaintiff  he  should  never  get  it  be- 
cause he  had  given  no  credit  for  it;  and  Mr.  Emerson,  in  his 
address  to  me,  urged  it  as  one  of  the  hardships  of  the  defendants' 
case  that  such  oil  might  be  damaged  when  they  get  it. 

The  only  remaining  matter  is  the  defendants'  set-off  for  over- 
charges, and  that  is  sustained  solely  by  the  testimony  of  the  de- 
fendant Hanrahan,  who  deposed  that  when  he  took  up  the  goods 
in  his  account  he  enquired  of  Mr.  Ross  and  his  clerks  the  prices 
of  each  article,  and  it  was  expressly  agreed  that  he  was  to  have 
them  at  cash  prices.  Hard  as  it  would  be  to  credit  such  a  state- 
ment, I  should  have  been  bound  to  give  it  effect,  if  it  had 
remained  unimpeached ;  but  the  plaintiff  Ross,  positively  con- 
tradicted it,  and  swears  that  he  never  told,  and  was  never  asked 
by  Hanrahan  the  price  of  a  single  article ;  that  he  did  not  agree 
to  furnish  the  defendants  with  any  goods  at  cash  prices  or  on 
any  other  than  the  usual  dealing  prices,  which  are  the  prices 
charged  in  the  account,  and  he  added  that  he  had  several  con- 
versations with  the  defendants  after  they  had  their  accounts, 
and  that  they  did  not  object  to  the  price  of  a  single  article 
comprised  in  their  fishery  supplies.  The  defendant,  Doyle,  who 
seemed  to  me  to  give  his  evidence  in  an  honest  manner,  admitted 
that  he  never  knew  an  instance  of  a  person  being  supplied  for 
the  Labrador  fishery  at  cash  prices,  and  that  if  his  partner  had 
not  told  him  that  he  had  made  such  a  bargain  he  should  not 
have  expected  such  terms.  In  my  private  judgment  I  may 
think  some  of  the  chai-ges  are  high,  but  if  a  party  receives  goods 
on  credit  he  must  expect  to  be  charged  at  prices  corresponding 
.to  the  various  risks  the  supplier  incurs,  and  as  these  prices  are 
sworn  to  be  correct  dealing  pi  ices,  I  must  decide  according  to 
the  evidence.     I  believe  I  cannot  accept  the  defendants'  state- 
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ment  about  the  agreement  for  cash  prices,  and  I  feel  constrained 
to  reject  the  set-off  except  2s.  mistake  in  cash.  The  account 
will  stand  thus : — 

Amount  claimed  by  plaintiffs      £18  19  0 

Deduct  short  credit  admitted  to  have 

been  a  mistake      £2     13 


Allowances  for  freight     1  14  0 

Cash  wrong       0     2  0 


17  * 


And  I  give  judgment  for     £15     19^ 

Mr.  Wood  for  plaintiff. 
Mr.  Emerson  for  defendant. 


ROBINSON  AND  WILLS  v.  RIDLEY  et  al. 
1868,  December.    Hon.  Sir  H.  Hoyles,  C.  J. 

Master  and  Servant^ A  ssigninent  0/ mercantile  business — Liability  0/ assignee  for 
wages  due  servants  by  assignor. 

An  assignee  of  a  business  concern  consisting  of  a  houso  of  trade  and  supplying 
business,  incurs  no  liability  in  taking  over  the  servants  of  the  assignor,  for 
wages,  due  by  the  assignor  to  such  servants. 

The  question  raised  for  our  determination  in  these  cases  is 
the  liability  of  the  defendants  to  pay  certain  balances  of  wages 
due  by  Kenneth  McLea  &  Co.  to  the  plaintiffs  as  servants  of 
the  latter  firm  in  the  year  1864,  under  the  following  circum- 
stances : 

In  1864,  and  for  a  year  or  two  previous,  Kenneth  McLea 
and  .Co.  carried  on  business  as  traders  ut  Burgeo,  but  at  the 
close  of  that  year,  being  indebted  to  the  defendants  in  a  con- 
siderable sum  which  they  were  unable  to  pay,  they  assigned  to 
defendants  in  part  payment  or  as  security  for  the  debt,  all  their 
premises  and  trade  effects  at  Burgeo,  and  discontinued  business 
there.  In  1865,  Robert  McLea,  who  appears  to  have  previously 
managed  for  K.  McLea  &  Co.,  with  the  assent  of  defendants 
who  agreed  to  limit  their  claim  upon  the  Burgeo  assets  to 
£1000  payable  in  instalments,  carried  on  a  business  in  which 
he  was  supplied  by  defendants,  on  the  same  premises,  but  at 
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the  eud  of  the  yoar  he  also  gave  up  business,  and  the  defen- 
dants then  took  possession  of  the  premises  and  carried  on  trade 
there  in  connection  with  an  establishment  of  their  own  at  Rose 
Blanche. 

The  plaintiffs  were  servants  of  K.  McLea  &  Co.  in  1864, 
served  Robert  McLea  in  1865,  and  were  taken  on  by  defen- 
dants in  1866 ;  their  wages  for  1865  and  for  the  time  they  were 
in  the  defendants'  service  in  1866,  appear  to  have  been  paid ; 
their  wages  for  1864  are  alleged  to  be  in  whole  or  in  part  still 
due.  In  the  fall  of  1864,  as  would  appear,  but  at  all  events 
before  the  transfer,  Robert  McLea  had  a  conversation  at  Har- 
bor Grace  with  defendants,  of  which  he  states  in  his  evidence, 
*•  I  had  nothing  to  say  about  Wills,  /  think  Mr.  Ridley  was  to 
pay  the  wages  of  Robinson,  I  won't  swear  that  he  did  say  he 
would  pay  them.  I  informed  Robinson  that  Ridley  was  to  pay 
his  wages,  hut  he  was  to  secure  himself  at  all  events,  if  he  was 
not  paid  by  Ridley.  I  won't  swear  that  either  of  the  Ridleys 
promised  to  pay  Wills  or  Robinson  any  wages  due  by  Kenneth 
McLea  or  by  me  ;  my  firm  belief  is  that  Mr.  Ridley  at  Harbor 
Grace  at  the  time  I  handed  over  the  business,  said  that  John 
Robinson  would  be  protected.  I  won't  swear  that  Mr.  Ridley 
said  that  Robinson  and  Wills  should  be  protected."  In  a  letter 
dated  November  28th,  1865,  addressed  by  Robert  McLea  to 
the  plaintiff  Wills,  the  writer  states  that  tlie  defendants  were 
to  pay  the  plaintiffs  wages;  und  in  a  letter  dated  Nov.  28th, 
1865,  addressed  by  Robert  McLea  to  the  plaintiff  Robinson, 
the  writer  states:  "Mr.  Ridley  is  to  pay  your  wages,  at  all 
events  hold  on  enough  fish  till  you  are  paid."  Evidence  was 
given  by  plaintiffs  to  shew  that  in  1865  Robert  McLea  was 
agent,  and  by  defendants  to  shew  that  in  that  year  he  was  not 
agent  at  Burgeo  for  defendants. 

Upen  this  state  of  facts  Mr  Hoggsett,  for  the  plaintiffs,  con- 
tended that  by  accepting  the  assignment  of  the  property  and 
assets  of  K.  McLea  &  Co's  house  of  trade  at  Burgeo,  und  by 
themselves  carrying  on  business  there,  and  taking  over  the 
plaintiffs  as  servants  in  the  trade,  the  defendants  had  become 
in  law  liable  to  pay  the  balances  due  plaintiffs  by  Kenneth 
McLea  &  Co. ;  and  further,  that  if  not  liable  on  this  ground, 
they  were  still  liable,  because  they  had,  as  Mr.  Hogsett  con- 
tended, by  themselves  and  by  their  alleged  agent  Robt.  McLea, 
promised  to  pay  the  plaintiffs  the  amount  of  their  claims. 

With  respect  to  Mr.  Ifogsett's  first  position  we  have  to  ob- 
serve that  the  assignment  to  the  defendants  appears,  so  far  as 
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the  evidence  goes,  to  have  been  made  not  in  trust  for  other 
creditors,  but  solely  for  defendants'  own  benefit,  and  in  pay- 
ment or  as  security,  in  part  or  in  whole,  for  their  debt.  It 
does  not  therefore  come  within  any  of  the  provisions  of  the 
Insolvency  Act ;  and  as  Mr.  Hogsett  was  unable  to  refer  us  to 
any  authority,  and  as  we  can  find  none,  to  shew  that  such  an 
assignee  would,  under  the  circumstances  stated,  become  lia- 
ble for  tlie  debts  of  the  assignor  for  the  recovery  of  which  no 
lien  or  preferable  claim  then  subsisted  upon  the  property  as- 
signed, we  are  unable  to  subscribe  to  a  doctrine  which  would, 
by  way  of  contract,  impose  upon  the  defendants  liabilities  of 
K.  McLea  &  Co.  which  neither  of  the  contracting  parties  in- 
tended the  defendants  should  assume,  and  which  might  far 
exceed  any  advantage  that  could  be  derived  by  them  from  the 
assignment. 

Upon  the  second  ground  we  are  clearly  of  opinion  that,  apart 
from  the  fact  that  the  letters  of  Robert  McLea  were  written 
after  his  alleged  connection  with  the  defendants  had  ceased, 
the  weight  of  evidence  is  against  the  position  that  during  1865 
Robert  McLea  was  an  agent  of  the  defendants  and  not  an 
independent  dealer  trading  for  his  own  benefit  and  that  of 
K.  McLea  &  Co.,  although  with  the  view  certixinly  of  paying 
the  debt  due  upon  the  premises,  and  that,  had  he  been  their 
agent,  he  would  not  by  reason  merely  of  his  employment  to 
manage  the  trade  of  1865,  have  authority  to  bind  his  principal 
to  the  payment  of  a  debt  owing  by  another  and  having  no 
necessary  connection  witli  the  conduct  of  his  own  trade;  and 
we  are  also  of  opinion  that,  without  reference  to  the  Statute  of 
Frauds,  which  (there  being  no  novation  or  substitution  of  lia- 
bility) {Addison  on  Cont.,2^^  8^5),  would  probably  apply  to  this 
case,  there  is  no  sufficient  evidence  that  the  defendants  them- 
selves promised  the  balances  due  the  plaintifls. 

Judgment  must,  therefore,  be  entered  for  the  defendants  in 
both  cases. 

Mr.  Hogsett  for  plaintiffs, 

Messrs.  Pinsent,  Q.  C,  and  Proxcse  for  defendants. 
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1868,  December.    Hon,  Mr.  Justice  Robinson. 

statute  of  Limitations — Dtbl — Specific  payment,  effect  of—Son-tuit — Rtde  nisu 

In  order  to  take  a  case  out  of  the  operation  of  tho  Statnte  of  Limitations  by  a 
part  payment,  it  mast  appear  that  the  payment  was  made  on  account  ol  th« 
debt  for  which  the  action  is  bronght,  and  that  it  was  made  as  part  payment  of 
a  greater  debt. 

This  case  was  tried  before  me  at  Harbor  Briton,  last  term. 
It  was  an  action  of  assumpsit,  the  defendant  pleaded  the  general 
issue  and  the  Statute  of  Limitations.  The  latest  delivery  by 
Xhe  plaintiffs  was  over  six  years  before  action  brought ;  there 
was  not  any  acknowledgment  or  promise  in  writing,  nor  any 
part  payment  sufficient  to  satisfy  the  requirements  of  Lord 
Tenterden's  Act  9,  Geo.  4,  cap.  14,  and  upon  the  motion  of  Mr, 
Prowse,  for  defendant,  I  non-suited  the  plaintiff's. 

Mr.  Hogsett,  for  plaintiffs,  contended  that  there  was  a  pay- 
ment of  £20,  made  by  the  defendants  father,  within  six  years, 
and  that  such  payment  barred  the  Statute,  but  that  payment 
was  made  specifically  for  40  hogsheads  of  coal  had  in  1861,  the 
letter  covering  the  order  for  the  money  containing  these  words: 
"  please  receive  order  on  Mr  McMurdo  for  £20,  in  payment  of 
the  40  hogsheads  of  coals,  &c."  Such  a  payment  negatived 
rather  than  affirmed  the  existence  of  any  other  or  remaining 
debt,  and  it  has  been  ruled  that  a  part  payment  sufficient  to 
bar  the  Statute  must  be  such  as  to  warrant  the  inference 
that  the  defendant  intended  to  pay  the  rest,  it  must  appear  that 
it  was  made  part  payment  of  a  greater  debt. — Tippets  &  Heane, 
1  C.  M.  &  R 

I  reserved  leave  to  Mr.  Hogsett  to  move,  principally  because 
at  the  trial  I  had  drawn  attention  to  the  Act  31  Vic,  cap.  8, 
passed  last  session  of  our  Legislature,  which  at  tne  moment  ap- 
peared to  me  to  have  an  important  bearing  upon  the  case ;  the 
5th  sec  provided,  '*'  that  no  claim  in  respect  of  a  matter  which 
iirose  more  than  six  years  before  the  action  should  be  enforce- 
able by  reason  only  of  some  other  matter  of  claim  comprised  in 
the  same  account  having  arisen  within  six  years."  I  thought 
it  desirable  that  the  effect  of  that  Statute,  which  had  then  for 
the  first  time  come  under  judicial  notice,  should  be  more  ma- 
turely considered  than  it  could  be  during  the  hurry  of  a  trial 
-at  nisi  prius,  and  I  granted  a  rule  nisi. 

An  examination  into  the  objects  of  that  enactment  and  the 
arguments  of  Mr.  Hogsett  on  the  rule,  have  satisfied  me  that 
the  section  referred  to  has  no  reference  to  an  action  like  the 
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present ;  it  refers  exclusively  to  the  old  actions  of  account  which 
were  excepted  from  the  operation  of  the  SI  Jac.  1,  and  wa& 
passed  for  the  purpose  of  subjecting  such  actions  to  the  like 
limitations  that  govern  other  actions. — See  Cottam  v  FartridgCr 
4,  M.  &  0,;  8  M  &  W.,  and  Stephens'  Com,  Mr.  Prowse,  there- 
fore, was  right  in  not  noticing  the  Act  on  the  trial. 

Irrespective  of  that  Statute  the  law  is  clearly  with  the  defen- 
dant, and  my  judgment  must  be  in  his  favor  notwithstanding 
my  fears  that  in  this  particular  case  justice  may  thereby  be 
defeated.  The  defendant's  counsel  admitted  that  every  article 
charged  in  plaintiffs'  account  had  been  received  by  Blackburn,, 
who  only  objected  to  some  of  the  prices,  and  thereupon  I  sug- 
gested a  reference  to  some  impartial  person,  to  ascertain  a  fair 
price  for  the  disputed  articles,  and  that  the  defendant  should 
not  rely  upon  the  Statute  of  Limitations  if  anything  should  then 
appear  to  be  due  to  the  plaintiffs ;  but  the  defendant  declined 
a  reference  and  insisted  upon  his  strict  rights.  He  was  legally 
justified  in  doing  so,  and  perhaps  may  have  been  morally  justi- 
fied, for  it  is  possible  that  if  the  action  had  been  sooner  brought, 
and  tried  in  the  life-time  of  Mr.  Blackburn,  when  his  testimony 
would  have  been  given,  he  might  have  shewn  that  all  the  just 
claims  of  the  plaintiffs  against  him  had  been  satisfied,  and  thus 
that  law  and  justice  were,  as  they  usually  are,  in  unison. 

My  brother  judges  have  been  good  enough  to  hear  this  ai^u- 
ment  with  me,  and  they  are  botli  of  my  opinion  that  the  non- 
suit was  proper  and  should  not  be  disturbed. 

The  rule  must  be  discharged  with  costs. 

Mr,  Hogsett  for  plaintiff. 
Mr.  Proivse  for  defendant. 
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1868,  Dwtfmfer.    Hon.  Mr.  Justice  Eobinson 

iSvieUnee-^Admisnon  of  parol  evidenee  to  prove  a  deed  vns  different  from  the 
underHanding  of  the  partite  to  U^PUading— Equitable  repliecUion, 

Fuol  fviflance  ii  admiBisbla  to  rapport  an  eqvitable  replication,  alleging  tliat  a 
de*d  on  which  thq  defendant  relies,  was  by  mistake  expressed  in  language- 
different  from  the  understanding  and  agreement  of  the  parties  to  it. 

Wb  are  unanimously  of  opinion  that  there  was  not  any  im- 
proper evidence  received ;  and  that  the  rule  nisi  to  set  aside 
the  verdict  should  be  discharged. 

The  question  here  ntised  was  whether — to  support  an  equit- 
able replication  alleging  that  a  deed  on  which  the  defendant 
relied  was,  by  mistake,  expressed  in  language  difTercnt  from  the 
understanding  and  agreement  of  the  parties  to  it — parol  evi- 
dence was  admissible. 

Before  the  Common  Law  Procedure  Act  parol  evidence  for 
such  a  purpose  was  always  receivable  in  Equity;  and  when 
equitable  pleas  and  replications  were  introduced  into  courts  of 
law  there  were  of  necessity  imported  the  like  modes  of  sus- 
taining them  that  before  were  availabe  in  Equity ;  indeed,  it  is 
not  clear  that  parol  evidence  to  avoid  a  deed  on  the  grounds  of 
fraud  or  mistake  was  not  always  receivable  at  law. 

The  various  authorities  cited  by  Mr.  1*.  Emerson  and  Mr. 
Pinsent,  Q.  C,  for  the  plaintiff,  strongly  support  their  position,, 
whilst  the  cases  relied  upon  by  Mr  Hogsett,  which  he  cited 
from  Bullcn  Jk  Leake,  especially  Bees  &  Scottish  Ass.  Co.,  do  not, 
when  examined,  invalidate  or  even  affect  it. 

The  question  in  that  case  was  the  admissibility  or  inadmissi- 
bility of  an  equitable  replication,  which  the  court  eventually 
refused  to  admit ;  the  question  in  this  was  the  admissibility  of 
parol  evidence  to  support  a  replication  already  admitted  by  the 
court  after  full  argument.  Here  the  contest  was  that  there 
was  a  vital  mistake  in  the  deed,  there  no  such  contestation 
arose,  but  it  was  desired  to  give  parol  testimony  ot  an  ante- 
cedent conversation  and  understanding,  with  the  view  of  de- 
feating a  subsequent  written  agreement;  such  evidence  was 
refused  upon  principles  that  are  equally  applicable  to  proceed- 
ings at  law  and  in  equity,  and  were  in  force  before  as  they 
have  been  since  the  introduction  of  equitable  pleadings. 

Let  the  rule  nisi  be  discharged. 

Mr.  P.  Emerson  and  3/r.  Pinsent,  Q.  C,  for  plaintiff. 
Mr.  Bogsett  for  defendant. 
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1869,  July,    HoYLES,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

PraUice—yew  trial^Exeesaive  damages—Landlord  and  tenants-Covenant  to  erect — 
Breach — Damage$^  true  meaeure  of. 

In  an  actioo  brought  to  recover  damages  for  breach  of  covenant  by  tenant  in  not 
erecting  certain  buildings  on  the  demised  land— there  remaining  to  the  tenant 
thirty  years  of  an  unexpired  term— {the  value  of  the  buildings  to  be  ereded 
being  fixed  at  £2,000),  the  jury  found  a  verdict  for  the  landlord  £750,'evidently 
basing  their  finding  on  the  £2,000,  the  value  of  the  work  to  be  done,  rather 
than  on  the  damages  that  might  arise  from  its  non-performance. 

On  a  rule  ni»i  to  set  aside  the  verdict,  on  the  ground  that  it  was  excessive — 

Held— The  rule  should  be  made  absolute  and  a  new  trial  granted,  unless  the 
plaintiff  agreed  to  a  reduction  of  damages  to  £400. 

i7e{(i— The  jury  should  have  considered  that  it  was  the  reversionary  interest  that 
was  principally  injured,  and  in  estimating  their  damages  they  should  have 
taken  into  consideration  the  length  of  lease  the  tenant  had  before  the  land- 
lord's reversionary  interest  nlionld  have  become  an  interest  in  ^lossession. 

This  was  an  action  commenced  in  November,  1867,  to  recover 
damages  for  the  breach  of  a  covenant  contained  in  a  lease  from 
the  plaintiff  to  the  defendant,  dated  June  16,  1851,  and  where- 
by the  plaintiff  demised  to  the  defendant  certain  waterside 
premises  situate  in  St.  John's,  for  the  term  of  fifty  years  from 
November,  1847, 

The  covenant  sued  upon  was  to  the  effect,  that  the  defendant 
should,  within  a  period  agreed  upon  by  the  parties  at  the  trial 
to  have  elapsed  shortly  prior  to  the  commencement  of  the  action, 
■erect  upon  the  demised  premises,  buildings  of  uninflammable 
materials  of  not  less  than  the  value  of  £2000,  leaving  a  passage 
way  of  eight  feet  wide  on  the  west  side  thereof  from  the  said 
street  to  the  south  front  of  the  premises. 

The  breach  was  assigned  generally  upon  all  parts  of  the  cove- 
nant ;  the  defendant  traversed  the  breaches  assigned,  and  the 
plaintiff  took  issued  upon  such  traverse. 

At  the  trial,  which  took  place  in  the  late  term  of  this  court 
before  a  special  jury,  the  plaintiff  adduced  evidence  to  shew 
that  no  building  bad  been  erected  upon  the  land  except  a  store 
.comprised  of  wood,  bricks  and  slate ;  and  which,  without  leav- 
ing any  way  on  the  western  side  of  the  land,  extended  continu- 
ously, not  only  over  the  whole  south  front  of  the  plaintifiTs 
land,  but  also  over  several  feet  of  the  defendant's  own  land 
adjoining ;  and  further,  that  the  cost  of  so  much  of  the  store  as 
was  upon  plaintiff's  land  did  not  exceed  a  sum  between  eight 
And  eleven  hundred  pounds. 
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The  defendant  sought  to  establish,  that  the  cost  of  that  part 
of  the  store,  together  with  the  amount  expended  in  the  erec- 
tion of  wharves,  (which  he  contended  were  buildings  within  the 
covenant),  equalled  or  exceeded  the  stipulated  sum  of  £2000. 

In  his  charge  Mr.  Justice  Bobinson  directed  the  jury,  that  in 
estimating  the  damages,  should  they  find  for  the  plaintiff,  they 
should  bear  in  mind  that  the  interest  of  the  plaintiff  in  the  sub- 
ject of  the  suit  was  reversionary  only,  and  that  the  present  value 
of  the  loss  the  plaintiff  would  sustain  at  the  expiration  of  the 
lease,  by  the  allied  breach  of  covenant,  should  be  the  amount 
of  their  verdict. 

The  jury  found  for  the  plaintiff — damages  $3000.  and  a  rule 
nisi  to  set  aside  the  verdict  on  the  ground  that  these  damages 
were  excessive,  having  been  obtained  by  the  defendant,  was 
subsequently  argued  by  Messrs.  £ent  and  Little  for  him,  and 
by  the  Attorney  General  and  Mr.  Pinsent  for  the  plaintiff; 
and  now  stands  for  judgment. 

Upon  the  argument  the  defendant's  counsel  relied  mainly 
upon  the  fact,  that  the  sum  awarded  by  the  jury  would,  as  ap- 
peared by  an  affidavit  of  Mr.  T.  S  Smith,  amount  at  the  end  of 
the  lease  to  $15,332  if  placed  at  compound  interest,  and  to- 
$8,040  if  at  simple  interest.  The  plaintiff's  counsel  citing 
Creed  and  Fisher,  C.  L  and  E.  B.—4,  Burr.  SS29—1  Saunders, 
p.  68—Sel.  AT.  R—S  B.  <fe  A.  D.  722,  and  6  Dim  5i^— contend- 
ed that  the  £2000  were  liquidated  damages — that  by  reducing 
the  damages  below  the  difference  between  the  amount  expended 
and  that  sum,  the  defendant  would  save  a  large  amount  of  in- 
terest and  would  thus  profit  by  his  own  wrong ;  and  that  under 
one  view  of  the  evidence  the  verdict  accurately  represented  the' 
dams^e  done  to  the  plaintiff's  reversionary  interests ;  but  I  am 
unable  to  go  to  the  full  extent  with  either  party  on  these  points, 
for  as  on  one  hand,  it  would  be  unreasonable  to  test  the  correct- 
ness of  the  verdict  by  a  calculation  at  compound  interest,  so  on^ 
the  other,  the  £2000  cannot  be  regarded  as  liquidated  damages, 
not  only  because,  as  pointed  out  by  Judge  Bobinson,  this  sum 
is  rather  the  measure  of  the  work  to  be  done  than  of  the  dam- 
ages that  might  arise  from  its  non-performance,  but  because 
liquidated  damages  are  a  sum  agreed  .to  be  paid  in  a  certain 
event  by  one  party  to  the  other ;  whereas  the  £2000  was  to  be  * 
expended  for  the  benefit  of  both  parties,  of  the  tenant  during 
the  term,  and  of  the  landlord  after  its  expiration.  And  further, 
were  it  certain  that  (as  it  was  contended  for  by  the  plaintiff's 
counsel),  a  reduction  in  the  damages  would  ensue  to  the  profit  - 
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jol  the  defendant  in  giving  to  him  a  certain  amount  of  intei'est 
•during  the  remaining  years  of  his  lease,  (a  point  not  so  clear,  as 
while  saving  this  interest  on  the  one  hand  he  would  lose  the 
advantage  of  the  additional  expenditure,  whether  as  occupier  or 
upon  a  sale  of  the  term  on  the  other),  the  true  question  is  not 
what  the  defendant  profits,  but  what  the  plaintiff  loses  by  the 
breach  of  covenant. 

After  much  consideration  of  the  whole  subject,  and  a  careful, 
but,  I  regret  to  say,  fruitless  search  for  further  authorities  bear- 
ing upon  it,  I  am  of  opinion  that  the  verdict  is  excessive  to  a 
degree  leading  to  the  inference  that  the  jury  must  have  over- 
looked or  misapprehended  the  direction  of  the  court,  or  that  in 
giving  effect  to  it  they  made  their  calculations  upon  a  wrong 
principle.  Assuming  the  last  position  as  most  likely  to  be  the 
true  one,  the  jury  would  seem  to  have  ndopted  the  measure  of 
damages  put  before  them  by  the  parties  at  the  trial,  and,  I  be- 
lieve, concurred  in  by  my  brother  judges,  by  giving  the  differ- 
-ence  between  the  amount  actually  expended  by  the  defendant 
und  what  he  ought  to  have  expended  under  the  covenant ;  but 
making  a  deduction  (in  itself  insufficient)  on  account  of  the 
time  to  elapse  before  the  plaintiff's  interest  would  vest  in  pos- 
session. 

But,  in  my  opinion,  this  difference  ought  not  to  have  been 
taken  into  account,  except  for  the  purpose  of  determining  gene- 
rally whether  the  covenant  had  been  broken  or  not,  and  as  an 
element  in  settling  the  amount  of  rent  frequently  referred  to ; 
and  that  for  these  reasons : — 

1st — The  difference  between  the  £2,000  and  the  sum  actually 
•expended  might,  from  the  character  of  the  buildings  upon  the 
ground,  be  insufficient  to  render  them  uninflammable.  In  the 
present  case  the  difference  is  probably  more  than  sufficient  for 
that  purpose,  but  the  fact  that  in  any  case  of  the  like  character 
it  might  he  insufficient,  in  which  event  the  plaintiff  on  payment 
to  him  of  that  amount  would  not  receive  full  compensation, 
Bhews  that  this  difference  cannot  be  the  true  measure  of 
damages. 

2ndly — The  object  of  the  covenant  was  not  that  the  plaintiff 
should  have  a  present  sum  to  expend  in  buildings  on  bis  coming 
into  possession  at  the  end  of  the  term,  when  from  depreciation 
in  the  value  of  money  the  sum  awarded  might  be  of  much  less 
value  than  was  intended,  but  that  he  should,  at  the  expiration 
■of  a  lease,  have  buildings  of  a  certain  character  and  cost  upon 
the  land,  such  as  would  materially  increase  its  rent  value,  and. 
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if  80,  such  a  measure  of  damages  should  have  been  adopted  as 
would  most  nearly  have  carried  out  this  intention,  and  this 
measure  would  be  found,  in  comparing  the  estimated  future 
rent  of  the  premises  in  their  present  condition  with  their  esti- 
mated future  rent  with  buildings  on  them  conformable  to  the 
covenant,  li  is  true  that  in  this  mode  of  calculation  also  there 
would  be  an  element  of  uncertainty,  as  the  value  of  the  rever- 
sion might  rise  or  fall  before  the  end  of  the  lease,  but  this  con- 
tingency must  have  been  in  the  contemplation  of  both  parties 
when  they  entered  into  the  covenant,  and  its  operation  can, 
therefore,  do  no  wrong  to  either  of  them. 

The  vei-dict  ought,  therefore,  to  be  set  aside  upon  payment 
of  costs,  unless  the  plaintiff  will  consent  to  reduce  it  to  sixteen' 
hundred  dollars,  an  amount  which,  on  the  principle  here  re- 
ferred to,  would,  in  my  opinion,  meet  the  justice  of  tlie  case,  as 
is  shown  by  the  following  calculation. 

Having  regard  to  the  nature  and  situation  of  the  premises, 
and  the  character  of  the  present  buildings,  the  premises  would 
at  the  expiration  of  the  term  probably  let  for  fifty  pounds  a 
year  more  than  they  would  with  the  present  erections  only.  I 
found  this  estimate  partly  upon  the  evidence  in  the  cause  and 
partly  ex  necessitate  rei  from  my  own  acquaintenance  with  the 
value  of  premises  such  as  those  under  consideration.  Sixty 
pounds  a  year  at  tive  per  cent  would  represent  twelve  hundred 
pounds  the  present  value  of  which  would  be  something  under 
four  hundred  pounds,  calculating  simple  interest  only,  but  as- 
suming that  the  interest  would,  to  a  certain  extent,  be  made 
available  as  principal,  by  suffering  it  to  accumulate  for  succes- 
sive periods  of  five  years  each,  and  charging  simple  interest 
upon  each  accumulation. 

The  excess  over  £1200  of  the  actual  result  of  this  calculation 
as  applied  to  four  hundred  pounds,  I  think  the  plaintiff  enti- 
tled to  upon  this  ground. 

Under  the  covenant,  if  faithfully  executed,  the  plaintiff  would 
have  not  only  the  buildings  at  the  end  of  the  term,  but  increased 
security  from  fire  during  the  term.  By  the  fault  of  the  defen- 
dant, the  plaintiff  will  have  to  pay  a  higher  rate  of  insurance 
than  would  be  necessary  if  the  cost  of  the  present  building  had 
been  expended  in  accordance  with  the  covenant.  The  excess 
to  which  I  have  referred  would  seem  to  be  only  a  reasonable 
compensation  for  this  damage,  but  were  it  doubtful  if  this  dam- 
age would  amount  to  such  excess,  I  would  not  on  that  account 
reduce  the  verdict  below  $1600,  because  any  prejudice  that 
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might  arise  from  doubt  or  difficulty,  in  determining  the  issue 
between  the  parties,  should  fall  not  on  him  who  has  suffered 
but  on  him  who  has  done  the  wrong. 

Value  of  $1600  (£400)  at  the  expiration  of  30  years;  calcu- 
lated on  the  principles  of  the  preceding  judgment : 

Verdict  (say)    ...             ...             ...  ...  $1600 

30  yeai-s  interest  on  ditto  at  5  per  cent.  ...  2400 

25  years  interest  on  5  years  interest  ($400) . . .  500 

20  years  interest  on             ditto            "  ...  400 

15  years  interest  on            ditto            "  ...  300 

10  years  interest  on            ditto            "  ...  200 

5  years  interest  on            ditto            "  ...  100 


$5500 

£1375 

With  the  consent  of  my  brother  judges  who,  though  differing 
from  me  upon  the  principle  of  calculation,  have  arrived  a^ 
nearly  the  same  conclusion  as  to  amount,  I  direct  that  the  ver- 
dict be  set  aside  and  a  new  trial  had  upon  payment  of  costs, 
when  the  plaintiff  will  consent  to  the  verdict  being  reduced 
to  $1600. 


Hon.  Mr.  Justice  Eobinsox: 

I  have  given  to  this  case  much  consideration,  and  I  am  of 
opinion  that  justice  requires  a  reduction  of  damages,  or  a  new 
trial. 

I  give  my  adhesion  to  the  principles  enunciated  in  the  several 
cases  cited  by  the  Attorney  General  respecting  new  trials,  and 
admit  that  the  Court  should  be  slow  to  disturb  the  verdict  of  a 
jury,  and  usually  should  grant  a  new  trial  for  excessive  dam- 
ages only  where  the  verdict  would  seem  to  be  perverse,  or  the 
damages  would  appear  to  have  been  calculated  upon  erroneous 
principles ;  it  is  upon  the  latter  ground  that  I  think  this  ver- 
dict is  not  sustainable. 

The  action  was  brought  to  recover  damages  for  breach  of 
covenant,  by  tenant  not  erecting  certain  buildings  upon  the 
demised  land — there  remained  to  the  tenant  of  his  term,  thirty 
years.  I  directed  the  jury  that  if  they  found  for  the  plaintiff 
they  should  remember  that  it  was  bis  reversionary  interest  that 
was  principally  injured,  and  should  take  into  their  consideration 
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in  estimating  damages  the  length  of  term  the  tenant  had  before 
the  plaintifi's  reversionary  interest  should  become  an  interest 
in  possession.  The  jury  found  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  £750. 

They  seemed  to  pay  due  attention  and  I  am  persuaded  they 
intended  to  do  justice,  and  I  fear  that  I  failed  to  make  myself 
sufficiently  understood,  for  I  believe  they  altogether  miscalcu- 
lated the  proper  measure  of  damages,  as  will  appear  by  the 
figures  I  append  hereto. 

The  defendant  obtained  a  rule  nisi  to  set  aside  the  verdict, 
because  such  damages  were  excessive.  In  considering  that  rule 
I  review  the  whole  evidence,  and  to  a  certain  extent  I  put  my- 
self in  the  position  of  a  juror,  and  ask  myself  what  verdict 
ought  to  have  been  given,  upholding  the  verdict  in  all  points 
of  doubtfulness,  and  leaning  so  far  against  the  defendant. 

The  result  of  such  review  has  led  me  to  the  conclusion  that 
the  verdict  ought  to  be  reduced  to  £416  cy.,  or  that,  that  the 
defendant  should  have  a  new  trial  upon  payment  of  costs ;  but 
for  the  reasons  hereafter  given,  I  concur  in  the  sum  of  £400  cy., 
as  that  to  which  the  verdict  ought  to  be  reduced. 

Amount  that  tenant  should,  under  his  covenant, 
have  expended  in  uninflammable  buildings  . . .  £2000 

Deduct  the  value  of  the  present  store  on 
the  land  demised,  according  to  the  evi- 
dence of  plaintiff's  witnesses,  South- 
cott  and  Nevill  £847 

Deduct  necessary  expense  of  piling,  ac- 
cording to  Southcott's  evidence,  that 
which  is  there  having  stood  the  test 
of  20  years 258 


£1105 


Less  expense  of  iron  casing  doors  and 
windows,  and  building  a  west  wall 
within  8  feet  of  plaintiff's  western 
boundary        ••  £70 

Less  for  extra  premium  on  £1000,  in  con- 
sideration of  the  thinness  of  the  pre- 
sent brickwork,  \  per  cent,  per  annum 
for  30  years 75—    145—      960 

Leaving  a  deficiency  in  consequence  of  breach 

of  covenant  of  £1040 

8 
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What  present  suiii  will  at  the  end  of  :^0  years,  with  5  per  ceiiL 
per  annum  simple  interest,  produce  £1040  ?    Answer,  £416  cy. 

Whilst  we  all  agree  that  the  verdict  is  excessive,  and  that 
justice  requires  that  it  should  he  reduced,  it  seems  that  we  are 
not  unanimous  upon  the  principles  on  which  such  reduction 
should  be  calculated,  nor  upon  tlie  amount  to  which  the  verdict 
should  be  reduced.  By  the  calculations  of  my  brother,  Hay- 
ward,  it  should  be  reduced  to  £350  ;  by  that  of  the  Chief  Jus- 
tice to  £400 ;  by  mine  to  £416  cy.  In  order  that  the  CJourt 
should  arrive  at  a  judgment,  it  is  neces-^ry  that  in  matters  of 
mere  detail  each  of  the  judges  should  concede  (as  we  have 
done)  somewhat  to  the  opinions  of  each  other,  and  we  mention 
our  respective  opinions  merely  for  the  satisfaction  and  guidance 
of  the  parties. 

It  will  be  observed  thut  in  my  calculations  I  only  allow  five 
per  cent  per  annum  simple  interest,  because,  although  by  an 
Act  passed  in  1834  six  per  cent,  per  annum  was  fixed  in  cer- 
tain cases  ns  legal  interest,  I  am  aware  that  money  then  could 
more  easily  command  six  per  cent,  than  it  now  cam  command 
five  per  cent. 


Hon.  Mu  Justice  Hayward: 

In  the  case  of  Thcmas,  executor  of  Hutchings,  v,  C.  F.  Ben- 
nett, tried  in  the  last  term  of  this  court,  for  breach  of  covenant 
in  not  erecting  buildings  of  uninflammable  materials  of  the 
value  of  £2,000,  the  jury  returned  a  verdict  of  $3,000  damages. 

Subsequently,  upon  argument,  a  rule  nisi  was  granted  to 
show  cause  why  this  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  upon  the  ground  that  the  damages  were  excessive. 

The  case  came  on  for  hearing  before  my  brother  Judge 
(Robinson),  and  I  had  an  opportunity  of  hearing  the  greater 
part  of  the  evidence  adduced,  and  have  eince  further  informed 
myself  regarding  it.  The  plaintiff  alleged  that  the  £2,000 
were  not  expended  according  to  the  terms  of  the  covenant, 
whilst  the  defendant  contended  contra,  and  there  was  evidence 
of  an  expenditure  under  the  covenant  to  the  amount  of  about 
£1,100. 

Judge  Eobinson  spared  no  pains  or  trouble  in  laying  the  case 
before  the  jury,  and  did  so  as  clearly  as  it  was  possible ;  but, 
upon  a  review  of  the  whole  of  the  evidence,  and  considering 
all  the  circumstances  of  the  case,  I  am  of  opinion  that  the 
damages  are  excessive  and  not  warranted  by  the  facts. 
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The  jury  that  tried  the  case  appeared  to  give  much  attention 
to  the  evidence,  with  a  view,  uo  doubt,  of  doing  justice  between 
the  parties ;  but  it  seems  that  they  must  have  misconstrued  the 
judge's  charge,  or  were  mistaken  as  to  the  extent  of  the  defen- 
dant's liability  uQder  the  covenant. 

The  damages  sought  to  be  recovered  were  those  to  a  rever- 
sionary interest,  which  would  not  vest  until  the  expiry  of  thirty 
years.  If  the  interest  iu  the  property  had  vested  in  the  plain- 
tiff and  this  verdict  given  (or  even  for  a  larger  sum),  I  would 
hold  it  to  be  in  accordance  with  the  justice  of  the  case,  but 
considering  that  no  dan)age  can  be  sustained  by  the  plaintiff 
until  the  lapse  of  that  time,  and  that  he  is  entitled  to  his 
annual  rent  until  the  expiry  of  the  lease,  I  have  no  doubt  of 
the  verdict  at  the  present  being  excessive  in  damages. 

Should  the  defendant  be  n(>w  compelled  to  pay  the  amount 
of  verdict  it  would  alone,  at  the  end  of  the  lease,  with  inte- 
rest, amount  to  a  larger  sum  than  he  stipulated  by  his  covenant 
to  expend,  besides  the  amount  he  proved  upon  the  trial  that 
he  actually  did  expend. 

1  am  reluctiint  at  all  times  to  interfere  with  the  province  of 
A  jury,  but  yet  would  feel  a  responsibility  if  we  would  refuse 
doing  so  when  it  is  apparent  that  they  have  misconceived  the 
matter  at  issue,  or  where  the  administration  of  justice  calls  for 
our  interference. 

Under  all  the  circumstances  of  this  case  I  am  of  opinion  that 
the  rule  for  a  new  trial  should  be  made  absolute,  except  the 
parties  consent  to  accept  a  suggestion  for  reduction  of  damages 
and  the  eutiy  up  of  a  verdict  for  £400.  Judge  Bobinson  has 
taken  much  pains  to  arrive  at  a  just  estimate  of  the  present 
damages,  which  he  has  shown  to  me,  and  in  which  I  coincide 
in  amount  and  in  the  principle  upon  which  his  calculation  is 
based,  with  only  one  exception  as  to  amount,  and  that  is,  that 
I  had  made  my  calculations  at  six  per  cent  interest,  that  being 
the  rate  fixed  by  statute  in  certain  cases,  which  would  reduce 
the  damages  to  about  £350 ;  but,  as  my  brother  judges  con- 
sider that  the  larger  amount  should  be  the  estimate,  I  waive 
my  opinion  in  this  respect  in  favor  of  the  plaintiff,  who  has 
obtained  the  verdict  of  the  jury,  who  I  consider  should  receive 
the  benefit  of  any  doubt,  and  concur  in  the  sum  which  I  first 
named. 

ITie  Attorney  General  and  Mr.  Pinsent,  Q,  C,  for  plaintiff. 
Mr.  Kent  and  Mr.  Little  for  defendant. 
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1869,  July,    Hon.  Mb.  Justice  Robinson. 

Matter  and  Mervant—  Wrongful  diamisaol^Agreement  for  one  year—Dama^^ 

The  plaintiff  entered  on  his  senrices  as  a  clerk  for  one  year  from  January  Ist  ancT 
was  discharged  without  cause  on  the  7th  of  February  following.  It  appeared 
he  might  have  continued  in  the  serrice  at  a  reduced  rate  of  wages.  In  an  ac- 
tion for  damages, 

X/f///— Where  one  party  to  an  agreement  declares  hi»  intention  not  to  fulfil  his- 
side  of  it  the  other  party  may  regard  such  declaration  an  absolute  breach  and 
at  once  sue  for  damages.  If  a  serrant  is  hired  for  the  year  and  during  the  year 
dismissed  without  cause  he  is  entitled  to  his  wages  to  the  end  of  the  year. 

In  this  action  the  plaintifif  sought  to  recover  damages  for  the 
wrongful  dismissal  of  him,  by  the  defendants,  from  their  ser- 
vice as  a  clerk. 

He  declared  specially  upon  an  agreement  for  one  year  from 
Ist  January,  1868,  at  £130  wages,  and  alleged  that  he  was  dis- 
charged without  cause  on  7th  February,  1868. 

There  was  much  conflict  of  evidence,  and  I  submitted  the- 
following  questions  to  the  jury : — 

First, — Had  the  plaintiff  proved,  to  their  satisfaction,  the 

agreement  he  had  set  out  ? — ^if  so, 
Second, — Had  the  defendants  broken  that  agreement  by  dis- 

missing  him  without  cause  ? — if  so. 
Third, — ^What  damages  had  the  plaintiff  sustained  ? 

In  commenting  upon  the  second  question  I  told  the  jury  that 
if  a  master  inform  his  servant  that  he  will  not  pay  him  the 
amount  of  wages  he  had  agreed  upon,  and  that  the  servant  may 
stay  or  go  as  he  pleases,  but  if  he  stays  he  must  do  so  for  a  less 
sum, — that  such  conduct  on  the  part  of  the  master  would,  in 
my  opinion,  amount  to  a  breach  of  contract  by  him,  and  be 
equivalent  to  an  actual  dismissal. 

In  commenting  upon  the  third  question  I  told  the  jury,  that 
if  in  the  case  of  an  entire  contract  for  a  whole  year's  service,  a 
master  should  wrongfully  dismiss  his  servant,  such  serv^ant 
would  in  strictness  be  entitled  to  his  whole  year's  wages,  or  to 
such  lesser  sum  as  the  jury  should  deem  sufficient,  tc^ng  care 
to  credit  the  master  with  the  value  of  any  employment  in  which 
the  servant  might  be  engaged  during  the  year. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  \v£s 
damages  at  £92  12s. 

A  rule  nisi  was  obtained  by  the  Attorney  General  for  the 
defendant,  to  set  aside  that  verdict  upon  the  grounds  of  mis- 
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•direction  in  the  two  instances  above  referred  to,  and  also  for 
•excessive  damages. 

The  rule  had  been  argued  and  we  have  carefully  considered 
ihe  question  raised. 

We  all  thought  that  the  verdict  was  somewhat  larger  than 
the  evidence  warranted,  and  without  determining  whether  the 
•excess  would  or  would  not  justify  the  Court  in  disturbing  it  we 
suggested  to  the  plaintiffs  counsel  the  propriety  of  their  con- 
senting to  reduce  the  damages  to  £82  10s.,  in  which  suggestion 
they  promptly  acquiesced ;  and  thus  that  point  is  disposed  of. 

With  regard  to  the  other  two  questions,  we  are  unanimously 
of  opinion  that  there  was  not  any  misdirection. 

No  authority  has  been  cited  to  support  the  position  that  my 
comments  on  the  first  question  were  incorrect.  Upon  general 
principles  it  would  seem  to  me  unreasonable  to  expect  a  servant 
to  give  a  year's  labour,  with  a  lawsuit  to  recover  his  wages  at 
the  end  of  it,  impending  over  him ;  sure  I  am  that  if  the  plain- 
tiff had  continued  in  the  defendant's  service  after  Mr.  O'Brien 
had  distinctly  told  him  his  wages  would  be  £100  and  no  more, 
that  Mr.  O'Brien  would  not  have  paid  him  more,  and  no  jury 
would  have  awarded  him  more.  It  is  however  expressly  laid 
down  in  ^,  Smith's  Leading  Cases,  p,  33,  that  where  one  party 
to  an  agreement  declares  his  intention  not  to  fulfil  his  side  of 
it  and  absolutely  refuses  to  perform  it,  the  other  party  may 
consider  such  declaration  and  refusal  an  absolute  breach,  and 
^t  once  sue  for  damages. 

With  regard  to  the  strict  right  of  the  plaintiff'  to  have  recov- 
ered his  whole  year's  wages,  less  the  amount  or  value  of  such 
services  as  he  had  bestowed  elsewhere  during  the  year,  only  one 
adjudicated  case  was  cited  by  the  Attorney  General,  Goodman 
V,  Pocock,  15  Q,  B.,  and  that  is  confirmatory  rather  than  con- 
tradictory of  the  direction  I  gave  the  jury,  such  direction  being 
substantially  the  same  as  Mr.  Justice  Earle  there  thought  the 
proper  one  to  be  given  although  not  exactly  in  the  same  lan- 
guage. The  rule  of  law  is  thus  broadly  laid  down  in  Eoscoe, 
p,  350,  "  if  a  servant  is  hired  for  the  year,  and  during  the  year 
his  master  dismiss  him  without  cause,  he  is  entitled  to  his  wages 
until  the  end  of  the  year." — Beeston  v.  Collyer,  ^  Bing ;  Lilly 
V.  Ellwyn,  11  Q.  B. ;  but  I  modified  that  rule  by  directing  the 
jury  to  deduct  the  value  of  the  servant's  work  when  otherwise 
employed,  and  thus  made  the  direction  conformable  with  that 
in  the  case. 
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The  Attorney  General  strongly  contended  that  I  had  invaded 
the  province  of  the  jury  by  giving  them  my  opinion  of  the  effect 
of  the  evidence  as  to  an  impli^  dismissal  by  the  defendant, 
but  we  are  not  able  to.  agree  in  that  view.  In  my  judgment  it 
is  one  of  the  most  important  functions  of  a  judge  to  assist  a 
jury  in  arriving  at  a  correct  conclusion  by  telling  them  plainly 
what  are  his  views  respecting  the  proper  inferences  to  be  drawn 
from  given  facts ;  he  may  evade  responsibility  by  abstaining 
from  that  course  and  may  escape  trouble  by  a  general  and  in* 
conclusive  charge,  but  modern  practice  in  England  does  not 
countenance  that  procedure  on  the  part  of  a  judge,  and  my  ex- 
perience in  this  country  convinces  me  that  justice  is  best  ad« 
ministered  by  the  Court  assuming  its  full  share  of  the  trial  by 
jury. 

As  there  is  no  ground  to  support  the  rule  nid  for  misdirection, 
and  as  the  justice  of  the  case  has  been  fully  met  by  the  damages 
being  reduced,  the  rule  must  be  discharged  but  without  costs. 

Mr.  Hogsett  and  Mr.  Little  for  the  plaintiff. 
Attorney  General  for  defendant. 
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Wiil^Consiruction  o/^  Words:  "The  remainder  to  be  divided  between  the  parties  "' 
— Inoperative  will  as  evidence  of  a  collateral  fad. 

Where  the  tesUtor'n  will,  after  naming  mveral  legatees  for  certain  ipecitted 
legacies,  concluded  with  the  following  residaary  claase:  "The  remainder  to 
be  divided  between  the  j^artiei." 

JIdd  (Hoyles,  C.  J.,  diifering) — The  words  do  not  mean  the  neit  of  kin,  but  the 
parties  named  just  before  in  the  will.  The  article  "the**  has  a  restrictiTe 
operation. 

An  inoperative  will  is  evidence  as  an  ailmission  under  the  hand  ot  the  testator  tO' 
confirm  or  contradict  testimony  of  an  independent  transaction  of  his. 

This  suit  was  heard  in  the  February  term  of  this  Court,  upon 
bill,  answer  and  evidence. 

The  bill  set  forth — that  William  Menchinton,  late  of  Saint 
John's,  trader,  died  in  St.  John's  on  the  tenth  of  June,  A.  D. 
1866,  leaving  him  surviving  his  wife,  Grace,  the  defendant  above 
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named,  three  daughters,  namelj,  Amelia  Anne,  above  named ; 
Marj,  the  wife  of  the  defendant  James  Winser,  and  Louisa, 
wife  of  Thomas  Winser,  and  a  grand-child,  Wm.  J.  M.  Gibbons, 
son  of  Jane,  a  deceased  daughter  of  said  William  Menchinton. 
That  said  deceased  was  at  his  death  possessed  of  considerable 
property,  and  that  in  January,  1860,  he  made  the  following 
will,  which  was  duly  proved  in  this  Court : — 

''This  18  my. last  will  and  testament  made  in  the  year  of  Our  Lord  1860. 
I  hereby  will  and  bequeath  to  my  beloved  wife,  after  my  death,  the  sum 
of  £1000,  which  is  now  deposited  in  the  Union  Bank,  with  five  shares  at 
£!M)  per  share  (£250)  with  the  house  we  occupy  on  Military  i-oad  ;  To  my 
son,  John  Menchinton,  £300,  with  my  pkce  and  property  at  Exploits, 
Burnt  Island,  Qreen  Bay,  with  all  outstanding  debts  that  are  due  me  at 
this  present  date  ;  To  my  daughter  Mary  Winser,  the  sum  of  £800,  which 
is  now  in  the  house  of  Baiue,  Johnston  &  Co.  ;  To  mv  daughter  Louisa 
Winser,  the  sum  of  £5iX),  which  is  now  in  the  house  of  Baine,  Johnston 
and  Co.,  with  house  and  back  ground  in  Water  street^  occupied  by  Stares 
and  Blundon  ;  To  my  daughter  Amelia  Ann,  the  sum  of  £500 — the  re- 
mainder to  be  divided  between  the  parties." 

That  John  Menchinton  mentioned  in  the  said  will  died  in 
the  year  1866,  intestate,  leaving  no  children — that  complainants 
had  received  the  sum  of  £500  mentioned  in  the  will,  but  no  part 
of  the  residue  which  was  considerable,  and  prayed  an  account 
and  distribution. 

The  defendants  by  their  answer  admitted  the  facts  stated  in 
the  bill,  and  averred  their  readiness  to  account  and  distribute, 
but  submitted  that  the  property  mentioned  in  the  will  as  situ- 
ate in  Exploits,  Burnt  Island,  and  which  complainants  insisted 
was  part  of  the  residue,  was  in  Equity  the  property  of  the  de- 
fendant James  Winser,  and  that  the  share  of  complainant 
Amelia  Ann  in  the  residue  ought  to  be  settled  to  her  separate 
use ;  and  they  further  prayed  tlie  direction  of  the  Court,  as  to 
whether  the  testator's  grandson  William  J.  M.  Gibbons,  was 
entitled  to  a  share  of  the  residue  as  one  of  the  "parties"  to 
whom  it  was  bequeathed. 

At  the  hearing,  on  which  Messrs.  Little  and  Kent  appeared 
for  the  complainants,  and  Mr.  Whiteway,  Q.  C,  for  the  defen- 
dants,— the  questions  raised  for  the  consideration  of  tlie  Court 
were  those  submitted  by  the  defendant's  answer,  and  tliese  we 
have  now  to  determine. 

To  take  the  second  question  first — It  is  a  rule  of  the  Court 
of  Chancery,  well  settled  and  of  very  frequent  operation,  that 
where  a  husband  seeks  the  assistance  of  the  Court  to  recover 
and  reduce  into  possession  his  wife's  cJwse  in  action,  the  Court 
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will,  as  a  condition  of  the  i*equired  aid,  insist  upon  a  competent 
settlement  upon  her  and  her  children  being  made  from  the  sub- 
ject of  the  suit,  Levrin  4jiil,  1  Maddoclcs  480,  Story,  Sec.  H5, 
unless  the  wife  in  open  Court  or  upon  examination  apart  before 
a  judge  or  a  commissioner  disclaim  that  benefit,  1  Daniel  94, 

In  the  present  case  there  has  been  no  such  disclaimer,  and 
upon  this  point  therefore  our  decree  must  be  in  the  usual  terms. 
The  question  of  the  amount  of  such  settlement  (genei-ally  one- 
half  the  subject  matter)  may  be  reserved  until  the  coming  in  of 
the  master's  report,  but  as  the  complainant,  John,  has  already 
received  the  whole  of  his  wife's  legacy  of  £500,  I  think  the 
whole  of  her  share  of  the  residue  should  be  so  settled  unless  it 
should  amount  to  more  than  that  sum 

The  first  question,  as  to  the  right  of  the  defendant  Winser 
to  the  property  in  Exploits,  is  one  of  more  difficulty. 

This  claim  seems  to  bo  grounded  upon  the  well-known  prin- 
ciple of  Equity  jurisprudence,  that  where  the  owner  of  land, 
seeing  another  under  the  belief  that  the  land  is  his,  expending 
money  upon  it  in  buildings  and  improvements,  permits  sucli 
expenditure  without  giving  the  occupier  notice  of  his  own  better 
title.,  he  shall  not  be  permitted  to  reclaim  the  land,  at  least 
without  compensation  for  the  improvements — 1  Mad.  £63,  Story 
Sees.  'J8S,  781,  786.  In  the  pres^ent  case  Winser  was  certainly 
aware  when  he  built,  that  the  land  was  not  his,  but  then  (as  ho 
alleges)  he  liad  the  assurance  of  the  tesUitor  that  the  land  would 
be  given  to  his  daughter,  Winser's  wife,  and  that  his(Winsers) 
improvements  would  thus  be  for  his  own  benefit;  and  if  this 
were  so  I  can  see  no  diH'erence  in  Equity  between  fnudulent 
acquiescence  in  another's  mistake  for  one's  own  benefit,  and  the 
wilfully  misleading  him  with  a  like  object  or  with  a  like  effect 
The  latter  case  is  indeed  the  stronger  of  the  two ;  clearly  in 
such  circumstances  Menchinton  could  not  himself,  without 
making  compensation,  reclaim  the  land,  and  if  not,  neither 
could  his  estate  after  his  death.  Story,  S.  788,  and  the  present 
claim  would  therefore  come  under  the  rule  if  brought  by  the 
evidence  within  its  operation,  and  this  would  seem  to  be  the 
whole  question  on  this  branch  of  the  case  Winser  relied  in 
support  of  his  claim  upon  a  conversation  had  upon  the  premises 
between  himself  and  the  testator  in  1863,  after  the  death  of 
John  Menchinton,  at  a  time  when  Winser,  who  had  purchased 
the  testator's  business,  was  apparently  in  possession  and  about 
making  improvements,  to  the  eflect,  that  he,  the  testator,  would 
not  be  responsible  for  the  cost  of  such  improvements,  as  they 
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¥rould  be  for  Wiusev'b  own  benefit  inasmuch  as  he,  the  testator, 
intended  to  give  the  premises  to  Winser's  wife ;  upon  his  con- 
Xiinuing  in  possession  to  the  time  of  the  testator's  death  in  1866, 
without  rent  being  paid  or  demanded  ;  upon  the  improvements 
made  at  his  own  expense,  part  of  which  testator  was  certainly 
aware  of,  and  of  the  whole  of  which,  he  must,  having  regard  to 
the  relations  subsisting  between  him  and  his  son-in-law,  have 
known ;  upon  the  declarations  made  by  the  testator  to  his  own 
wife,  the  defendant  Grace,  to  the  effect  that  he  had  given  the  pre- 
mises to  Mary  Winser ;  and  upon  the  testator's  informal  will  of 
1866,  devising  the  premises  in  accordance  with  this  declaration. 

The  complainants,  on  the  other  hand,  relied  upon  the  fact, 
that  in  1863,  after  John  Menchinton's  death  and  before  Winser 
went  into  possession,  the  testator  had  proposed  to  the  complain- 
ant Power,  to  establish  him  in  business  on  the  premises,  and 
opened  an  ineifectual  negotiation  for  the  purchase  of  machinery 
with  that  object,  circumstances  apparently  inconsistent  with 
the  design  of  bestowing  them  on  Winser ;  and  they  contended 
that  the  improvements  which  the  latter  had  undoubtedly  made, 
were  effected,  not  in  reliance  upon  the  testator's  promise  but 
for  the  better  conduct  of  his  own  business ;  that  the  proof  of 
the  conversation  on  the  premises  to  which  Winser  had  deposed, 
was  defective,  for  want  of  the  testimony  of  Douton  and  Tilley, 
two  residents  of  Green  Bay,  alleged  by  Winser  to  have  been 
present  on  the  occasion ;  and  that  the  writing  of  1866  having 
been  pronounced  against  as  a  will,  was  inadmissible  for  the 
purposes  for  which  it  had  been  adduced 

We  are  all  of  opinion,  however,  that  although  the  invalid  will 
would  be  inoperative  to  establish  a  trust — Zeunn,  p.  4.6 ;  or 
generally  speaking,  to  control  the  construction  of  the  true  will, 
1  Jarmin  887,  it  would  be  good  evidence  of  a  collateral  fact, 
such  as  the  payment  of  a  debt  to  the  testjxtor  did  it  contain  an 
admission  to  that  effect,  or  in  conHrmation  of  the  statement 
that  the  conversation  referred  to  actually  took  place,  Smith  and 
Atterson,  1  Russell  '276,  and  after  duly  weighing  the  evidence 
on  both  sides  with  reference  to  the  authorities  bearing  upon  the 
subject,  we  think  that  although  it  might  have  been  desirable  to 
have  had  the  testimony  of  Douton  and  Tilley.  either  for  the 
defendants  to  sustiiin  Winser's  statement,  or  for  the  complain- 
ants to  disprove  it,  the  preponderance  is  plainly  in  favor  of  the 
defendants,  and  sufficient  to  sustain  Winser's  claim,  and  that 
he  is  consequently  entitled  to  reUiin  the  premises  unless  the 
estate  will  reimburse  him  for  his  expenditure. 
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Upon  the  question — ^Who  were  meant  by  the  term  '*  parties*' 
in  the  testator's  will,  I  have  the  misfortune  to  differ  from  my 
brother  judges,  they  regarding  it  as  applicable  only  to  the 
legatees  previously  named,  while  I  am  of  opinion  that  it  in- 
cludes all  who,  had  the  testator  made  no  will  would  have 
shared  his  estate,  namely,  his  wife  and  all  his  children,  the 
children  of  deceased  children  representing,  as  they  legally  and 
naturally  would,  their  deceased  parents. 

The  term  is  in  itself  vague  and  indefinite,  and  there  is  no- 
thing in  the  context  to  indicate  its  meaning  with  any  certainty ; 
to  determine,  then,  what  the  testator  intended  we  must  put 
ourselves  in  his  position  at  the  time  of  making  the  will  and 
consider  the  circumstances  by  which  he  was  surrounded, — 
1  Jai^min,  393 ;  and,  unless  from  these,  taken  in  connection 
with  the  will  itself,  we  can  solve  this  difficulty  we  can  only 
declare  the  bequest  to  be  void  for  uncertainty.  This  alterna- 
tive, however,  we  ought  not  to  adopt  until  after  we  had  wholly 
failed  in  all  attempts  to  discover  the  testator's  meaning, — 
i  Jarmin,  330;  and  we  are  not  I  think  reduced  to  this  posi- 
tion. The  word  must  mean  either  the  legatees  previously 
named  or  those  who  naturally  and  in  law  would  have  claims 
upon  the  estate,  the  deceased's  next  of  kin.  To  give  it  either 
construction  words  must  be  supplied ;  in  the  former  case,  the 
words  "aforesaid,"  "before  mentioned,"  or  the  like;  in  the 
latter,  such  expressions  as  "  entitled  in  the  ordinary  or  natural 
course,"  or  "  as  my  next  of  kin  "  To  ascertain  to  which  of  the 
two  classes  the  testator  referred,  let  us  apply  the  rule  laid 
down  in  Jarmin  and  above  referred  to. 

When  about  to  make  his  will  the  testator  would  call  to  mind 
first,  his  property,  the  subject  of  his  bequests ;  and  secondly,  the 
objects  upon  whom  it  was  to  be  bestowed,  naturally  his  wife  and 
children,  and  proceed  to  complete  his  purpose.  He  has  made 
a  complete  disposition  as  far  as  the  subject  of  his  will  is  con- 
cerned, why  should  he  not  have  made  a  complete  disposition  as 
regards  the  objects  of  his  intended  bounty  by  providing  for  all 
his  family  instead  of  leaving  part  wholly  unprovided  for  ?  He 
could  not  have  forgotten  his  grandchild,  even  if  then  absent 
from  the  colony  (a  point  on  which  there  is  no  evidence),  as  his 
intellect  does  not  seem  to  have  been  impaired,  if  we  may  judge 
from  the  fact  of  his  carrying  on  business  for  more  than  three 
years  and  of  his  surviving  for  more  than  six  years  after  making 
his  will.  If  he  had  not  forgotten  him,  would  he  designedly 
exclude  him  from  all  share  of  his  estate  ?    To  do  this  would 
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be  unnatural  and  unjust,  and  we  have  nothing  to  lead  us  to- 
suppose  that  the  testator  intended  to  be  cither  one  or  the  other. 
By  the  Soman  law  a  will  might  be  set  aside  as  incfficious,  aa- 
not  consonant  with  natural  affection  or  moral  dutjr  if  it  totally 
passed  by,  without  assigning  a  true  and  sufficient  reason,  any 
of  the  children  of  the  testator ;  and,  although  this  rule  has  no^ 
place  in  the  law  of  England,  yet  even  with  us  a  wnll  of  that 
character  would  be  held  to  much  stricter  proof  than  one  not 
open  to  this  objection, — 1  Will,  Exors,  32,  What  if  the  testa- 
tor had  given  specific  legacies  to  two  only  of  his  children, 
omitting  all  mention  of  his  wife  and  his  other  children,  would 
it  not  be  a  harsh  and  unreasonable  construction  to  say  that- 
"  parties"  meant  only  those  of  his  family  who  had  previously 
been  expressly  named,  and  yet  the  difference  between  such  a 
case  and  the  present  is  only  in  degree  not  in  kind,  and  why 
should  such  construction  prevail  in  one  and  not  in  the  other  ? 

In  my  judgment,  the  mind  of  the  testator  at  the  time  of 
making  his  will  was  to  give  a  special  benefit  to  his  wife  and 
those  of  bis  children  who  had  remained  in  this  country,  fron> 
whom  from  time  to  time  he  probably  received  acts  of  kindness 
and  attention,  and  between  whom  and  himself  warmer  feelings 
of  affection  would  naturally  subsist ;  and  having  thus  gratified 
a  reasonable  and  obvious  preference  to  allow  the  rest  of  his 
property  to  pass  to  all  who  had  legitimate  claims  upon  hiu> 
and  it.  This  he  will  have  done  if  the  word  "parties"  receive 
the  interpretation  for  which  I  contend,  but  if  its  application 
be  restricted  to  those  previously  named,  he  will,  without  any 
apparent  reason,  have  altogether  ignored  the  interests  of  one 
whose  natural  claims  upon  him  were  by  no  means  so  inferior 
to  the  claims  of  those  for  whom  he  has  amply  provided  as  to- 
justify  their  being  entirely  disregarded. 

Our  opinions  on  this  question,  however,  can  only  be  regarded 
as  obiter  dicta,  expressed  at  the  desire  of  the  parties  to  the  suit, 
in  the  hope  of  producing  an  amicable  adjustment  of  the  grand- 
son's claims  (if  any)  out  of  court;  us  he,  being  no  party  to 
these  proceedings,  cannot,  of  course,  be  noticed  in  the  decree 
we  make,  which  is  as  follows : 

Let  it  be  referred  to  the  master  to  take  an  account  of  the 
estate  and  to  report  thereon,  with  liberty  to  all  parties  to 
except  as  they  may  be  advised.  In  taking  the  accounts  let  the 
master  exclude  from  his  consideration  the  property  situate  at 
Exploits  Burnt  Island,  unless  those  interested  in  the  estate 
will  reimburse  the  defendant  (Winser)  for  improvements  made 
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.thereon  by  him  after  the  date  of  the  conversation  before  re- 
ferred to,  and  in  that  case  let  the  master  inquire  into  and 
report  the  cost  of  these  improvements;  should  the  legatees 
.decline  to  take  the  property  on  this  condition,  let  it  be  con- 
veyed by  the  administratrix  to  the  separate  use  of  Mary 
Winser  and  her  children ;  let  the  master  also  report  as  to  what 
•will  be  a  sufficient  settlement  to  be  made  from  their  shares  of 
the  residue  upon  the  testator's  married  daughters  and  their 
.children,  and  let  the  question  of  costs  and  all  further  directions 
be  reserved  until  after  confirmation  of  the  master's  report. 


Hon.  Mr.  Justice  Eobinson: 

The  complainants  are  the  son-in-law  and  daughter  of  the 
late  William  Menchinton,  and  by  their  bill  they  demand  from 
the  defendants  (Grace  Menchinton,  widow  and  administratrix 
.of  William),  an  account  of  the  estate  of  the  said  William  in 
her  hands,  or  under  her  control,  and  a  distribution  of  the 
residue  pursuant  to  the  will,  the  material  parts  of  which  are 
as  follows : — "  This  is  my  last  will  and  testament  made  in  the 
year  of  our  Lord  1860.  I  hereby  will  and  bequeath  to  my 
beloved  wife,  after  my  death,  the  sum  of  one  thousand  pounds, 
.&c.,  &c. ;  to  my  son,  John  Menchinton,  three  hundred  pounds, 
and  my  place  and  property  at  Exploits  Burnt  Island,  in  Green 
Bay,  &c.,  &c. ;  to  my  daughter,  Mary  Winser,  the  sum  of  eight 
hundred  pounds,  &c. ;  to  my  daughter,  I^ouisa  Winser,  the  sum 
.of  five  hundred  pounds,  &c.,  &c. ;  to  my  daughter,  Amelia  Anue, 
the  sum  of  five  hundred  pounds ;  the  remainder  to  be  divided 
Jbetween  the  parties." 

Grace  Menchinton,  by  her  answer,  states  that  the  said  Amelia 
Anne  Power  had  received  the  said  legacy  of  £500  bequeathed 
to  her,  that  John  died  during  the  lifetime  of  the  testator,  that 
she  as  administratrix  hath  certain  monies  belonging  to  William 
Menchinton's  estate  undistributed,  and  that  there  are  certain 
.debts  due  to  the  estate,  but  that  she  hath  no  chattels  of  the 
said  testator  except  a  few  articles  of  household  furniture  of 
small  value ;  that  she  hath  always  been  ready  and  willing  to 
.render  an  account  of  the  said  estate  and  to  give  full  informa- 
tion concerning  the  same,  and  also  to  make  distribution  accord- 
ing to  law  of  any  residue,  but  that  complainants  insisted  that 
.certain  land  and  property  at  Exploits  Burnt  Island  was  the 
property  of  the  said  testator  at  the  time  of  his  decease,  and 
.that  complainants  should  have  a  share  of  the  same  or  the 
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proceeds  thereof,  whereas  the  property  was  in  possession  of 
the  said  James  Winser  and  Mary,  his  wife,  at  the  time  of  the 
testator's  decease,  and  the  said  James  Winser  hath  laid  out 
large  sums  of  money  thereon  and  claims  the  same  as  his  pro- 
perty, and  that,  therefore,  defendant  could  not  give  complain- 
ants a  share  thereof.  She  also,  in  her  answer,  states  that  the 
testator  left  a  grandson  named  Gibbons,  the  son  of  a  daughter 
who  had  died  before  testator,  and  prays  the  direction  of  the 
court  whether  such  grandson  is  not  entitled  by  virtue  of  the 
said  will  to  participate  in  the  said  residue  of  the  said  estate. 

And  she  also  prays  the  direction  of  the  court  whether  a  set- 
tlement should  not  be  decreed  of  the  share  of  the  said  Amelia 
Anne,  in  the  said  residue,  to  her  sole  and  separate  use.  A 
general  replication  was  filed  putting  in  issue  defendants'  answer 
and  evidence  taken. 

On  the  hearing,  James  Winser,  with  the  consent  and  at  the 
desire  of  the  complainants,  of  the  defendant  administratrix, 
and  of  himself,  was  made  defendant  to  the  suit  in  conjunction 
with  the  said  administratrix. 

The  questions  which  the  court  has  to  determine  are — 

First — Is  the  landed  property  at  Exploits  Burnt  Island  as- 
sets of  the  deceased  and  distributable  ? 

Second — Is  the  grandson,  Gibbons,  entitled  to  a  share  of  the 
residue  by  virtue  of  the  words  of  the  will,  "  the  remainder  to 
be  divided  between  the  parties"  ? 

Third — Ought  the  court  to  decree  a  settlement  to  be  made 
on  the  daughters  of  testator  for  their  sole  and  separate  use  ? 

A  good  deal  of  evidence  has  been  taken,  which  I  have  care- 
fully read;  I  have  considered  the  comments  of  the  learned 
counsel  upon  the  same,  and  an  examination  of  the  whole  testi- 
mony on  both  sides  leads  my  mind  to  the  conclusion  upon  the — 

First  point,  that  the  lands  at  Exploits,  Burnt  Island,  are  the' 
property  of  James  Winser,  or  his  wife,  and  are  not  assets  of 
Mr.  Menchinton's  estate.  This  property  was  first  bequeated  to 
John,  but  he  having  died  several  years  before  the  testator  the' 
legacy  lapsed ;  it  is  in  evidence,  on  the  oath  of  the  widow  and 
administratrix  Grace,  and  on  the  oath  of  James  Winser,  that 
after  John's  death  the  testator  put  James  into  possession  of 
that  property,  stating  that  it  was  to  belong  to  his  daughter 
Mary,  wife  of  said  James  Winser — that  on  the  faith  of  that 
statement  and  possession  James  Winser  expended  large  sums 
of  money  out  of  his  own  funds  in  repairing  and  improving  the 
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premises,  with  the  knowledge  of  the  said  testator  and  with 
the  declaration  by  him  that  James  Winser  was  making  such 
expenditure  for  his  own  use  and  benefit. 

The  administratrix  corroborates  that  testimony  in  all  parti- 
oculars,  and  it  is  powerfully  confirmed  by  the  contents  of  a  paper 
writing  under  the  hand  of  the  testator  himself,  bearing  date 
28th  April,  1866,  which  he  intended  to  be  his  last  will,  but 
which  failed  to  operate  as  a  will  owing  to  the  fact  that  although 
^executed  by  William  Menchinton  in  the  presence  of  two  wit- 
nesses after  having  been  carefully  read  over  to  and  approved 
by  him,  those  two  witnesses  were  not  the  two  in  whose  presence 
the  will  had  been  read  over  to  him,  and  the  requirements  of  the 
Wills'  Act  not  having  in  ihis  respect  been  complied  with,  the 
said  paper  writing  could  not  be  admitted  to  probite  as  a  will — 
but  althougl)  it  is  not  a  will  it  is  evidence,  as  an  admission 
under  the  hand  of  William  Menchinton,  to  confirm  or  contra- 
•dict  testimony  of  an  independent  transaction  of  his;  in  this 
paper  I  find  it  expressly  declared  by  Wm,  Menchinton,  that 
the  property  at  Exploits,  Burnt  Island,  was  bequeathed  to  Mary 
Winser. 

With  such  evidence  under  the  hand  of  the  testator  1  cannot 
xlistrust  the  testimony  of  James  Winser  and  Grace  Menchinton. 
I  am  therefore  of  opinion,  that  if  William  Menchinton  had  been 
alive  specific  perfoi-mance  would  have  been  decreed,  and  he 
would  have  been  required  to  execute  a  legal  conveyance  to 
James  Winser  of  these  premises  at  Exploits,  Burnt  Island,  or 
reimburse  him  for  the  money  he  had  so  expended — and  that 
Menchinton's  widow,  as  his  representative,  must  now  execute 
such  conveyance  to  him  or  make  such  reimbursement 

With  respect  to  the  second  point,  it  is  observable  that  there 
is  not  any  evidence  before  us  that  the  grandson.  Gibbons,  is 
alive,  or  ever  was  seen  by,  or  known  to  the  testator,  or  indeed 
that  such  a  person  ever  existed ;  the  fact  is  denied  by  the  re- 
plication and  so  far  as  the  evidence  is  concerned  he  may  be  a 
myth,  however  both  parties  at  the  hearing,  seemed  lo  assume 
that  there  was  such  an  individual,  and  one  of  the  learned  coun- 
sel stated  that  he  lived  in  Australia ;  whether  he  be  aUve  or 
not,  it  is  certain  that  he  is  not  before  the  Court  as  a  party  to 
these  proceedings,  and  will  not  be  concluded  by  our  opinion, 
which  at  present  is  a  mere  obiUr  dictum,  for  against  him  we  are 
not  in  a  position  to  make  a  decree,  but  if  we  were,  I  should  be  of 
the  same  opinion  as  I  am  at  present.  We  are  asked  to  read  the 
words  "  the  parties,"  as  "  my  next  of  kin  " ;  now  I  find  no  au- 
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tbority  in  law  or  rule  in  grammar  to  warrant  uie  in  Uiking  that 
liberty  with  langui^e ;  it  seems  to  nic  a  strained  and  unnatural 
construction,  and  in  my  opinion  it  would  be  exactly  contrary 
to  the  intentions  of  the  testator  so  far  as  I  can  gather  them ; 
ns  the  wife  is  not  of  kin  to  her  husbind  it  would  have  the  effect 
of  excluding  the  widow  who  was  in  his  mind  and  afi'ectious  and 
by  his  side,  from  any  share  of  the  residue,  and  of  including  a 
relative  whom  he  does  not  recognize,  or  appe»ir  ever  to  have 
seen  or  known,  or  who  if  in  the  world,  was  at  the  other  side  of 
it  The  language  of  all  such  documents  must  be  read  and  under- 
stood secundum  suhjectam  nuUeriam,  and  as  Ix)rd  £llenboi*ough 
said  in  B,  and  Stevens,  6  East,  260,  "shall  be  understood  in  the 
^nsc  the  words  bear  in  ordinary  acceptation,  and  wliero  the 
sense  is  ambiguous  the  meaning  may  be  ascerttiined  by  the  con- 
text"; the  second  word  in  the  sentence  under  consideration 
affords  an  apt  illustration  of  this  rule,  "  remainder,"  remainder 
of  what  ?  no  corpus  had  been  previously  mentioned,  out  of  which 
parts  w*ere  carved,  yet  both  sides  with  one  consent  admit  that 
the  subject  matter  under  consideration  sufficiently  indicated 
that  it  was  the  remainder  of  his  general  estate  to  which  the 
testator  referred,  and  out  of  which  he  had  made  special  be- 
quests ;  so  with  regard  to  the  **  parties"  who  were  to  have  this 
remainder,  the  subject  matter  points  out  who  were  meant,  he 
had  just  named  his  widow  and  every  one  of  his  living  children 
(and  them  alone)  as  objects  of  particular  legacies,  and  having 
given  each  something  specifically,  he  immediately  adds  that 
"  the  remainder  shall  be  divided  amongst  the  parties,"  meaning, 
in  my  opinion,  the  parties  named  just  before ;  such  is  the  gram- 
matical effect  of  using  the  definite  article  ''  the/*  which  has  a 
restrictive  operation,  and  confines  the  subject  to  tlie  particular 
thing  or  person  previously  mentioned. 

As  regards  the  third  paint,  I  was  at  first  disposed  to  think 
that  the  property  at  Exploits  should  be  conveyed  to  trustees 
for  the  sole  and  separate  use  of  Mary  Winser,  and  the  share  of 
the  residue  of  the  estate  coming  to  Amelia  Anne  Power  and 
Louisa  should  in  like  manner  be  settled  upon  them,  unless  the 
husbands  should  agree  to  make  sufficient  settlements  upon 
their  respective  wives,  or  the  wives  should  expressly  declare 
that  they  did  not  desire  any  such  settlements ;  but  on  further 
consideration  and  after  looking  into  the  authorities  I  doubted 
whether  the  present  is  a  case  which  calls  for  the  special  inter- 
vention of  a  Court  of  Equity  in  derogation  of  the  common  law 
rights  of  the  husband. 
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It  is  to  be  remembered  that  a  husband  is  under  the  legal 
obligation  to  support  his  wife  and  children,  and  on  that  ac^ 
count  as  well  as  in  consideration  of  their  identity  of  interests^ 
the  law  vests  in  him  the  personality  of  the  wife ;  moreover,  it 
is  not  always  conducive  to  the  happiness  of  married  life  that 
the  wife  should  be  independent  of  her  husband,  and  to  warrant 
a  Court  of  Equity  in  depriving  him  of  his  legal  privileges  it  \9 
laid  down  that  "  the  intention  to  deprive  the  husband  of  any 
benefit  from  the  propertv  bequeathed  to  the  wife  must  be 
clear."— i  BaVb,  738. 

The  wife  possesses,  however,  a  ready  means  of  disclaiming  a 
settlement,  but  when  she  does  not  do  so  a  Court  of  Equity 
usually  interferes  (where  a  suit  is  pending  before  it,  and  its 
aid  is  required)  to  secure  a  settlement  upon  the  wife  and  chil- 
dren. In  this  case  I  observe  that  it  is  to  his  daughters  by 
name  that  Menchinton  bequeathed  the  legacies,  and  not  tor 
their  husbands ;  and  therefore  I  shall  be  willing  to  concur  in 
an  order  of  reference  to  the  master  to  report  upon  a  sufficient 
settlement  on  each  of  the  daughters,  unless  they  shall  respec- 
tively disclaim  in  open  court  or  before  one  of  the  judges  a 
desire  for  such  settlement,  in  which  event  I  should  not  be  dis- 
posed to  interfere  between  husband  and  wife. 

As  respects  the  general  costs  of  the  cause,  I  think  I  may  Q9 
well  mention  now  what  the  leaning  of  my  opinion  is.  Although 
the  complainants  are  entitled  to  the  account  they  ask,  the 
administratrix  does  not  appear  ever  to  have  refused  such  ac- 
count ;  the  complainants  are  also  entitled  to  a  division  of  the 
residue,  but  that  division  appears  to  have  been  mainly  pre- 
vented by  the  unsuccessful  claim  of  the  complainant  to  a  share 
of  the  Burnt  Island  property,  and  for  these  reasons,  I  think 
they  ought  not  to  get  their  costs  either  from  the  estiite  or  from 
the  defendants. 

The  administratrix,  on  the  other  hand,  appears  to  have  re- 
tained in  her  own  use  the  household  furniture  far  beyond  the 
time  she  was  justified,  and  also  some  portion  of  the  residue 
that  might  have  been  distributed  ere  this,  and  therefore,  with 
the  information  that  I  at  present  possess,  I  do  not  think  she 
ought  to  be  allowed  her  costs,  unless  the  master  shall  report 
that  the  amount  in  her  hands  is  small,  and  not  more  than 
might  reasonably  be  required  to  cover  her  necessary  expenses 
in  managing  and  winding  up  the  estate,  and  in  the  absence  of 
such  report  I  should  think  that  each  party  should  bear  their 
own  costs  at  any  rate  up  to  the  present  stage.     Looking  at  the 
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iincertaiuty  of  the  grandson's  existence,  at  the  expense  of  serv- 
ing him  with  process  if  he  be  alive,  and  according  to  mj  judg- 
ment, at  the  prima  facie  absence  of  any  well  founded  claim  by 
liim  upon  the  administmtrix,  it  would  be  unreasonable  to  tie 
up  the  residue  on  his  account;  still  as  one  of  the  judges  thinks 
lie  has  rights  under  the  will,  it  seems  proper  and  fair  for  the 
husbands  of  the  several  legatees  to  give  their  joint  and  several 
bond  to  the  administratrix  before  the  residue  shall  be  divided, 
to  indemnify  her  against  the  claims  of  the  grandson. 

There  should  be  a  reference  to  the  master  to  take  account  of 
^estate,  of  disbursements  made  by  James  Winser  on  Burnt  Is- 
land property,  and  of  the  interest  and  profits  the  residue  has 
l)een  earning  in  the  hands  of  administratrix  or  under  her  con- 
trol, and  the  bill  should  be  retained  for  further  directions  on 
master's  report,  and  on  question  of  costs. 


Hon.  Mr.  Justice  Hayward  : 

This  bill  sets  out  a  will  made  in  1860,  by  the  testator, 
whereby  he  bequexthed  specific  legacies,  principally  of  monies, 
ito  his  wife  and  children,  and  amongst  the  rest,  to  his  son,  John, 
a  money  legacy,  and  also  his  property  at  Exploits  Burnt  Island, 
.and  by  his  will  the  testator  directed  "  the  remainder  to  be  di- 
vided between  the  parties."  John,  the  son,  died  intestate, 
.before  the  testator,  leaving  no  children,  by  which  his  legacy 
.became  lapsed.  The  complainant,  Amelia  Ann,  received  her 
specific  legacy  under  the  will  and  prays  for  distribution  of  the 
xesidue. 

Defendant  sets  forth  in  her  answer,  that  she  has  certain 
juoneys  of  the  testator  for  distribution,  but  as  regards  the  pro- 
j»erty  at  Exploits,  it  was  at  the  time  of  testator's  death  in  pos- 
session of  James  Winser  and  Mary  his  wife,  (^the  daughter  of 
testator)  and  that  the  said  James  Winser  laid  out  large  sums 
-of  money  thereon,  and  claimed  the  property  as  his  own ;  also, 
.that  testator  left  him  surviving  a  grandson,  William  Gibbons, 
.(not  named  in  the  will)  and  defencUint  prays  the  direction  of 
ihe  Court,  whether  the  said  grandson  is  not  entitled  under  the 
will  to  participate  in  the  residue. 

James  Winser  was  not  made  a  defendant  by  the  bill,  but  in 
order  that  all  matters  re^urding  the  estate  should  be  finally 
iiisposed  of,  his  name  was  included  by  consent 

The  two  principal  questions  to  be  decided  are — 
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Ist.  Are  James  Winaer  and  wife  entitled  to  the  property  at^ 
Exploits  under  the  evidence  which  we  have  before  us,  and 

2ndly.  Do  the  words  in  the  will  ''  the  remainder  to  be  divi- 
ded between  the  parties"  entitle  the  grandson,  William  Gibbons,, 
who  is  not  named  in  the  will,  to  share  in  the  distribution  of 
the  revenue,  or  do  ''the  parties"  embrace  only  the  parties 
named  in  the  will. 

Upon  the  first  point  we  have  the  evidence  of  James  Winser,. 
that  when  John  Menchinton  died  in  1863,  the  testator  told 
him  (Winser)  that  he  intended  to  leave  the  Exploits  property 
to  his  (Winser's)  wife,  and  in  another  conversation  that "  I 
have  given  the  place  to  your  wife,  and  whatever  improvements 
you  make  are  at  your  own  expense,  as  it  is  for  your  own 
benefit/'  Winser  was  then  in  possession  of  the  property,  and 
upon  faith  of  these  conversations,  according  to  his  evidence,, 
substantially  improved  it  by  building  a  sunken  wharf,  two- 
stores,  three  new  flakes,  with  many  other  improvements  at  a 
cost  of  about  £220.  Mrs.  Menchinton,  the  wife  of  testator, 
proves  that  in  a  conversation  with  him  he  (testator)  said  that 
he  gave  Mary  Winser  the  place. 

Had  the  evidence  regarding  Winser's  right  to  this  property 
rested  here,  it  would  be  strong  in  his  favor,  but  yet  not  alto- 
gether satisfactory  as  to  the  intention  of  the  testator.  Any 
doubt,  however,  in  my  mind,  regarding  his  original  intention  i» 
removed  by  a  document  which  is  in  evidence  signed  by  him 
before  his  death  in  1866,  whereby  he  bequeathe!  this  same 
property  to  Mary  Winser,  the  wife  of  James  Winser.  This 
document  was  intended  by  him  as  his  last  will,  but  in  conse- 
quence of  the  requisites  of  the  law  regarding  wills  not  having 
been  complied  with  it  was  not  admitted  to  probate,  yet  although 
it  could  not  be  recognised  as  a  will  it  is  an  evidence  of  the 
testator's  intentions  for  all  the  purposes  of  this  suit  upon  this- 
point  at  issue. 

Upon  the  second  point,  as  to  the  rights  of  the  grandson; 
William  Gibbons,  to  share  in  the  remainder  of  the  estate,  I 
cannot  conclude  that  the  testator  intended  that  he  should  be 
a  residuary  legatee.  He  gives  specific  legacies  by  his  will  and 
does  not  include  his  grandson  by  giving  him  any  portion  of  bis 
estate,  and  then  directs  "  the  remainder  to  be  divided  between 
the  parties."     Under  these  circumstances  I  am  of  opinion — 

1st.  That  Mary  Winser,  the  wife  of  James  Winser,  is  enti- 
tled to  the  property  at  Exploits,  and  that  it  should  form  no 
part  of  the  remaining  estate  of  William  Menchinton. 
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2ndly.  That  the  words  "  the  parties  "  only  Apply  to  the  per- 
sons named  in  the  will,  and  thei^fore  that  William  Gibbons 
was  not  intended  to  be  a  residuary  legatee,  and 

3rdly.  That  the  complainants  should  be  decreed  their  resi- 
duary share  of  the  said  estate  to  be  settled  upon  the  said 
Amelia  Ann  Power  and  her  children. 

Mr.  Little  and  Mr.  KetU  for  complainants. 
Mr.  Whiteway,  Q,  C ,  for  defendants. 


MITCHELL  v.  WAEEEX. 
1869,  July,    Hon.  Sir  H.  Hoyles,  C.  J. 

Trespass— A ssauU  and  bcMeri/— Public  officer^ Public  office—When  a  plaintiff  may 

be  non-suited. 

A  weut  to  the  office  of  B,  who  held  a  certain  pabUc  office,  to  request  that  a 
Ucenae  to  search  for  minerala  might  be  granted  to  him.  B  refuaed  to  attend 
to  him ;  angry  words  passed  between  them,  and  B  told  A  to  leave  his  office ; 
this  A  refused  to  do  and  remained  insisting  on  obtaining  a  satisfactory  answer. 
Upon  this  B  laid  his  hands  on  A  to  remove  him,  and  subsequently  sent  for  a 
police  officer,  when  A  left.    In  an  action  for  damages  for  assault  and  battery— 

IJeld—  B  was  UwluUy  in  ]>ossession  of  his  office,  and  A  wrongfully  remained 
after  being  requested  to  leave,  ami  the  assault  was  committed  for  the  purpose 
of  expelling  him.  There  is  no  analogy  between  a  common  inn  and  a  public 
office. 

la  no  case  can  a  plaintiff  be  nou-suited  against  his  will,  but  the  objection  must 
be  stated  at  the  trial,  the  reservation  of  the  objection  on  a  motion  for  non-suit 
implies  a  consent  to  a  subsequent  non-suit  should  the  Court  be  of  opinion  it 
ought  to  have  been  had  at  the  trial. 

This  was  an  action  of  trespass  for  assault  and  battery,  to 
which  the  defendant  pleaded  "  that  at  the  time  of  the  alleged 
trespass  he  was  possessed  of  certain  public  ofiBces  which  the 
plaintiff  had  entered  a  little  before  the  committing  of  the 
alleged  trespass,  and  therein  demeaned  himself  with  discour- 
tesy and  incivility,  and  disturbed  and  annoyed  the  defendant 
in  his  said  offices,  whereupon  the  defendant  requested  the  plain- 
tiff to  cease  from  so  doing  and  to  leave  the  said  offices,  which 
the  plaintiff  refused  to  do,  and  thereupon  the  defendant  gently 
laid  his  hands  on  the  plaintiff  in  order  to  remove  him  from  the 
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said  offices,  doing  uo  more  than  was  necessary  for  that  pur- 
pose, which  are  the  alleged  trespass. 

Upon  this  plea  the  plaintiff  took  issue. 

At  the  trial  in  December  last,  the  facts  ns  they  appeared 
tipon  the  testimony  of  the  plaintiff  and  his  witness,  Redmond, 
were  substantially  as  follows : 

On  the  29th  of  October  last  the  plaintiff  called  at  the  office 
of  the  defendant,  who  is  Surveyor  General  of  the  Colony,  to 
inquire  if  a  license  to  search  for  minerals,  for  which  he  had 
applied  some  nine  months  before,  and  for  which  he  had  called 
repeatedly  without  efllect,  was  ready  for  him.  As  he  approached 
the  office  the  defendant  passed  him  on  the  way  from  his  own 
office  to  that  of  the  Colonial  Secretary,  when  plaintiff  saluted 
him  and  went  into  the  defendant's  outer  office  to  await  his 
return.  After  a  few  minutes  defendant  returned  and  asked 
the  plaintiff  in  a  loud  and  sharp  tone  what  his  business  was. 
Plaintiff  said  he  had  come  about  the  license  of  search,  when 
defendant  replied  that  he  could  not  attend  to  him,  and  passed 
into  his  private  office  and  seated  himself  at  his  desk.  Plaintiff 
xidvanced  to  the  door  of  the  inner  office,  complained  that  he 
was  put  to  inconvenience  and  might  suffer  loss  from  want  of 
the  license,  and  asked  if  he  could  get  an  answer.  Defendant 
said  it  was  mail  day  and  he  had  papers  to  lay  before  the  Coun- 
cil and  he  could  not  attend  to  him.  Plaintiff  asked  several 
times  for  an  answer,  and  asked  when  he  should  call  again,  and 
then  said  he  supposed  he  should  have  to  call  upon  the  Attorney 
General  again ;  defendant  said  he  called  upon  that  gentleman 
two  or  three  times  a  day.  Plaintiff  said  he  had  been  coming  for 
eleven  months,  and  got  no  satisfaction.  Defendant  said  some 
had  been  coming  two  years  and  had  got  less.  Plaintiff  went 
over  the  questions  very  often  "  when  shall  I  call  T*  Defendant 
then  desired  him  to  leave  the  office,  whereupon  plaintiff  re- 
peated his  question.  Defendant  then  got  up,  advanced  to  where 
plaintiff  was  standing  in  the  doorway,  put  his  hand  behind  the 
plaintiff,  and  seizing  the  handle  of  the  door,  endeavored  to  close 
it,  at  the  same  time  trying  to  push  plaintiff  out  of  the  way. 
Plaintiff  stood  as  he  was  against  the  door,  passively  resisting, 
and  defendant  was  unable  to  close  it.  Defendant  then  said 
''  come,  come,  sir,"  and  seized  plaintiff  by  the  neck,  endeavoring 
to  remove  him,  but  plaintiff,  standing  firm,  frustrated  this  a^ 
tempt  also.  Defendant  loosed  his  hold  of  the  plaintiff,  who 
then  removed  from  the  door  which  the  defendant  thereupon 
closed  against  the  plaintiff.    Plaintiff  being  then  in  the  outer 
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office,  sifter  a  few  minutes,  opened  the  door  and  again  asked 
for  an  answer.  Defendant  then  went  out  by  another  door  and 
called  a  policeman,  by  whose  advice,  after  some  angry  words 
had  passed  between  the  parties,  plaintiff  went  away. 

At  the  close  of  the  plaintiff's  case  Mr.  Piusent,  Q  C,  for  de* 
fendant,  moved  for  a  non-suit  on  the  ground  that  the  plaintiff's 
own  evidence  had  proved  the  substantial  parts  of  the  plea, 
Mr.  Whiteway,  Q  C,  for  plaintiff,  contend^  that  the  plea  put 
in  issue  the  propriety  of  the  plaintiff's  conduct,  and  that  that 
question  was  for  the  jury. 

The  Chief  Justice,  after  intimating  that  had  the  question 
arisen  on  the  ordinary  plea  of  molliter  manus  imposuit  in  de* 
fence  of  a  dwelling-house,  he  should,  he  thought,  feel  bound  to 
call  tho  plaintiff,  said  that  as  the  plea  was  peculiar  in  its  struc- 
ture in  the  point  referred  to  by  Mr.  Whiteway,  he  would  not 
stop  the  case,  but  would  give  the  defendant  leave  to  move 
thereafter  if  necessary. 

Mr.  Pinsent  then  culled  the  defendant,  whose  evidence,  how- 
ever,  except  in  contradicting  the  plaintiff's  statements  as  to  a 
want  of  courtesy  on  his  part  and  explaining  that  the  delay  in 
granting  the  license  arose  not  from  any  fault  in  his  offce  but 
from  the  pressure  of  business  before  the  Council,  did  not  differ 
materially  from  that  given  by  the  plaintiff. 

The  question  sent  to  the  jury  was,  generally,  whether  the 
evidence  sustained  defendant's  plea,  and  they,  after  a  few  mi- 
nutes consultation,  found  a  verdict  for  the  plaintiff,  damages 
25  cents.  A  rule  nisi  upon  the  points  reserved  was  argued 
during  the  present  term  by  Mr,  Whiteway  for  the  plaintiff, 
and  by  Mr.  Pinsent  f  jr  the  defendant. 

Mr.  Whiteway  maintained  as  a  preliminary  objection  that 
he  could  not  be  non-suited  without  his  consent,  and  this  he 
was  not  disposed  to  give ;  but  the  court  ruled  that  he  should 
have  stated  this  at  the  trial  when  the  presiding  judge  might 
have  taken  another  course,  and  that  the  reservation  of  the 
point  raised  on  a  motion  for  non-suit  (nothing  being  said  to 
the  contrary)  implied  a  consent  to  a  subsequent  nonsuit  should 
the  court  be  of  opinion  it  ought  to  have  been  had  at  the  trial. 
—i  N,  &  if,  GS3, 13  Pi-ice,  ^22  Mr.  Whiteway  then  conten- 
ded that  everyone  having  business  there  had  a  right  not  only 
to  go  into  the  defendant's  otiice  at  proper  hours  but  also  to 
continue  there  at  such  times  until  his  business  was  transacted, 
provided  he  conducted  himself  with  propriety,  and  he  likened 
a  public  office  in  such  case  to  a  common  inn  in  which  any  one 
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who  paid  his  bill  and  did  not  misbehave  had  a  right  to  stay  if 
there  was  room ;  and  that  in  the  present  case  the  propriety  of 
the  plaintiff's  conduct  was  expressly  put  in  issue  by  the  plea, 
and  was  therefore  a  material  question  for  the  jury  under  all 
the  circumstances.  He  cited  Green  and  Bartiand,  4  0.  &  P., 
308. 

Mr.  Pinsent,  for  defendant,  maintained  that  it  was  not  neces- 
sary to  prove  incivility  by  the  plaintiff*  though  alleged ;  that  it 
was  sufficient  to  prove  a  request  to  leave  which  in  law  deter- 
mined plaintiff's  right  to  continue  in  the  office,  plaintiff's  refusal 
and  the  assault  in  consequence,  and  that  these  particulars  had 
been  established  beyond  question  by  the  plaintiff^s  own  state- 
ments — Addison  on  Wrongs,  48^ ;  8  E  Jk  B.  8 ;  ^  B.  Jk  A.  J),, 
663;  1  C.  M.  &  R,  827,  16  a  &  P.,  492.  He  also  ui'ged  that 
plaintiff*,  in  going  into  the  private  office  and  there  repeating  his 
questions  over  and  over  ngain  and  insisting  upon  being  answered 
although  told  by  defendant  oftener  than  once  that  he  was  very 
busy  and  could  not  attend  to  him,  was  such  marked  discourtesy 
and  incivility  as  more  than  sustained  the  allegation  in  the  plea 
to  that  effect 

After  reading  the  plea  and  hearing  the  evidence  of  the  plain- 
tiff', we  are  of  opionion  that  the  (juestions  substantially  raised 
by  the  pleadings  are :  Was  the  defendant  in  lawful  possession 
of  the  office?  Did  the  plaintiff,  although  lawfully  there  in  the 
iirbt  place,  wrongfully  remain  after  being  requested  by  the  de- 
fenilaiit  to  leave?  and  was  the  assault  committed  for  the  pur- 
pose of  expelling  him  ?  That  upon  the  plaintiff's  own  evidence 
these  questions  must  be  answered  in  the  affirmative,  and  that, 
consequently,  the  plaintiff  has  failed  to  establish  a  ground  of 
action  and  ought  to  have  been  non-suited.  We  hold  that  there 
is  no  analogy  between  a  connnon  inn  and  a  public  office ;  that 
assuming  that  everyone  having  business  has  a  right  to  enter 
the  latter,  the  officer  in  possession  has  the  legal  right,  subject 
to  the  control  of  tlje  government,  to  regulate  and  determine 
the  times,  order  and  manner  of  conducting  business  there;  and 
that  if  for  any  reason,  of  the  sufficiency  of  which  he  must  for 
the  time  being  be  sole  judge,  he  finds  it  inexpedient  upon  any 
particular  occasion  to  transact  the  business  of  any  visitor,  he 
has  the  right  in  law  to  require  him  to  leave,  and,  on  his  refusal 
so  to  do,  to  use  such  force  as  may  be  necessary  to  expel  him : 
that  the  plaintiff  was,  therefore,  in  the  wrong  in  refusing  to 
leave  when  requested ;  and  that,  although  if  the  defendant 
acted  ca])riciously,  or  by  refusing  then  to  transact  his  business, 
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wrongfully  occasioned  plaintiff  an  injury,  plaintiff  would  have 
his  remedy  by  special  action  on  the  case,  or  by  an  appeal  to 
tho  executive,  or  by  both  courses,  as  the  circumstances  might 
require ;  he  was  not  justified  in  taking  as  it  were  the  law  into 
his  own  hands  and  insisting  on  any  business,  even  though  it 
5vere  only  the  making  of  another  appointment,  being  transacted 
ivith  him  after  ho  had  been  formally  required  to  leave. 
The  rule  must  be  made  absolute. 

Mr.  Whiteway,  Q.  C,  for  plaintiff. 
Mr.  FinserU,  Q.  C,  for  defendant. 


BAIRD  ET  AL  V.  O'NEIL  and  WIFK 
1869,  Jidy,    Hon.  Mr.  Justice  Robinson. 

Practice^ Judgment  by  default — Setting  aside  of—Pereonal  service  of  writ  on 
dejendant—tr  Ftc,  cap,  It^tT  Ttc,  cap,  9,  sec,  SO, 

On  an  application  to  set  axide  a  judgment  signed  in  default  of  appearance  under 
the  90th  section  of  the  Practice  Act,  27th  Victoria,  cap.  9,  an  affidavit  stating 
the  precise  nature  of  the  defence  is  not  required,  but  the  onllnary  affidavit  of 
merit  is  sufficient. 

Personal  service  on  a  defendant  of  a  writ  is  not  necessary  in  order  to  sign  judg- 
ment by  default.  The  service  on  the  defendant's  attorney  is  sufficient  to  bind 
the  defendant  and  to  satisfy  the  statute. 

I  HAVE  considered  the  application  and  affidavit  of  Mr.  Hogsett 
And  the  reasons  he  has  urged  to  induce  me  to  set  aside  the  judg- 
ment by  default  which  the  plaintiffs  have  entered  up  against 
his  clients,  and  on  which  they  have  chained  the  defendants  in 
-execution ;  I  have  also  considered  the  affidavits  of  Mr.  Prowse 
and  Mr.  Baird  in  support  of  the  judgment.  I  shall  dispose  of 
-each  position  taken  by  Mr.  Hogsett  seriatim. 

The  writ  in  the  cause  was  an  attachment  endorsed  for  S443.67; 
it  was  issued  on  16th  October,  1868,  was  served  on  Mr.  Hogsett, 
who  assumed  to  act  as  the  general  attorney  of  the  defendants, 
.and  by  writing  on  the  back  of  the  writ  he  accepted  service 
thereof  for  the  defendants,  and  undertook  to  appear  and  plead 
thereto  as  soon  as  he  had  sufficient  time  to  communicate  with 
defendants  at  Burin. 
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The  plaintiffs,  having  waited  until  the  19th  of  December^ 
1868,  and  no  appearance  and  plea  having  been  filed  on  that 
day,  signed  judgment  by  default  for  $457.92,  debt  and  costs, 
and  defendant  0*Neil  was  arrested  under  such  judgment  oi» 
26th  April  instant. 

First — Mr.  Hogsett  contends  that  as  no  personal  service  was- 
effected  on  defendants  the  judgment  against  them  is  worthless,, 
notwithstanding  his  acceptance  of  the  service  of  the  writ  on 
behalf  of  them  and  his  undertaking  to  appear  and  plead,  be^* 
cause  the  statute  27th  Yic,  cap.  12,  requires  a  personal  service 
on  a  defendant.  In  my  opinion  there  is  no  foundation,  either 
on  principle  or  practice,  for  such  a  position,  and  I  should  be 
sorry  if  there  were.  If  a  party  under  such  circumstances  were- 
at  liberty  to  repudiate  the  act  of  his  attorney,  whose  authority 
he  does  not  pretend  to  disclaim,  it  would  expose  the  law  to  con- 
tempt and  suitors  to  many  evil  consequences. 

The  law  in  England  also  requires  personal  service  of  a  writ 
upon  a  defendant,  yet  it  is  an  every  day  practice  for  a  defen- 
dant to  name  an  attorney  who  will  accept  service  of  process  on 
his  behalf  and  undertake  to  appear  and  plead  thereto ;  it  would 
be  difficult  to  find  an  instance  in  which  such  attorney  was 
allowed  to  repudiate  his  act.  Had  the  defendant  (O'Neil), 
when  made  acquainted  with  Mr.  Hogsett's  proceeding,  denied 
the  authority  of  Mr.  Hogsett  to  appear  as  his  (O'Neirs)  attor- 
ney, other  considerations  would  have  arisen,  and  the  defendants' 
pasition  would  have  been  different,  but  no  such  disclaimer  has- 
been  made.  The  doctrine  and  practice  are  laid  down  in  Arch. 
Frac,  66 : — "  The  general  attorney  of  a  person  has  an  implied 
authority  to  accept  service  of  process  and  appear  for  him."  I 
must,  therefore,  hold  that  the  service  of  Mr.  Hogsett  accepted 
by  him  is  sufficient  to  bind  his  clients  and  to  satisfy  the  statute 

Secondly — Mr.  Hogsett  in  his  affidavit  states  that  "  up  to  the 
closing  of  the  Supreme  Court  (15th  Dec.)  he  had  no  oppor- 
tunity of  communicating  with  his  clients,  and  so  informed 
plaintiffs'  attorney  that  he  intended  pleading  to  the  said  writ 
in  a  day  or  two,  and  did  not  do  so  earlier  because,  being  in  the 
Supreme  Court,  he  believed  there  was  no  hurry." 

These  statements  are  not  very  intelligible  to  me ;  I  do  not 
see  how  he  was  in  a  position  to  plead  "  in  a  day  or  two"  if  be 
had  not  communicated  with  his  clients,  unless  he  possessed  the 
information  he  required  without  any  such  communication,  in 
which  event  he  should  have  promptly  pleaded  long  before  the 
lapse  of  nearly  two  months ;  if  he  did  not  possess  the  neces^ 
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sary  information  he  should  diligently  have  availed  himself  of 
the  opportunities  that  offered  to  obtain  it,  but  nowhere  does  he 
even  allege  that  he  made  the  slightest  attempt  to  communicate 
with  the  defendants  from  16th  Oct.  to  26th  April.  The  affi- 
davit of  Mr.  Baird  convinces  me  that  Mr.  Hogsett  had  sufficient 
time  and  abundant  opportunity  to  communicate  with  his  clients;- 
and,  if  he  omitted  to  take  advantage  of  these  opportunities,  his 
clients  must  bear  the  consequences.  I  am  of  opinion  that  the 
plaintiffs  were  not  under  any  obligation  to  wait  longer  than 
they  did  before  they  signed  judgment. 

As  all  questions  respecting  notices  and  the  taxation  of  costs 
are  waived,  I  have  not  considered  them ;  I  must  hold  the  judg- 
ment to  be  regular  and  proceed  to  consider  the  defendant's  third 
position,  viz.,  that  the  judgment  ought  to  be  set  aside  to  allow 
the  merits  to  be  tried  upon  the  affidavit  of  Mr.  Hogsett,  who 
swears  "  that  he  verily  believes  the  defendants  have  a  good  de- 
fence to  the  action  on  the  merits."  Mr.  Prowse,  in  resisting 
this,  argues,  1st — that  on  the  26th  April,  1869,  the  defendants 
are  too  late  to  be  allowed  to  set  aside  for  merits,  a  judgment  by 
default  which  was  signed  on  9th  December  last;  and  2nd,  that 
if  they  were  in  time,  the  particulars  of  the  merits  should  be 
more  fully  disclosed  to  meet  the  requirements  of  the  30  section 
of  the  Practice  Act,  27  Vic,  c.  9,  which  provides  "  that  a  judge 
may  within  a  reasonable  time  after  judgment  let  in  the  defen- 
dant to  defend  upon  satisfactory  affidavits  accounting  for  non- 
appearance, and  disclosing  a  defence  upon  the  merits." 

As  to  the  1st  objection  raised  by  Mr.  Prowse,  Mr.  Hogsett 
states  in  his  affidavit  that  he  was  not  aware  of  any  judgment 
having  been  signed  until  defendant  was  arrested  on  26th  inst., 
and  he  also  swears  that  he  told  Mr.  Prowse  that,  up  to  the  closing 
of  the  last  term  of  the  Supreme  Court,  he  had  had  no  opportu- 
nity of  communicating  with  his  clients.  Now,  if  it  be  true  that 
he  made  that  statement,  and  I  must  assume  that  it  is,  because 
Mr.  Prowse  ofifers  no  contradiction,  the  judgment  was  at  that 
time  actually  signed,  and  it  would  have  been  only  candid  in  Mr. 
Prowse  then  to  have  informed  Mr.  Hogsett  of  the  fact ;  if  the 
silence  of  the  former  lulled  the  latter  into  security  he  cannot 
fairly  be  charged  by  Mr.  Prowse  with  dilatoriness  in  moving  to 
set  aside  a  judgment,  the  existence  of  which  Mr.  Prowse  was 
instrumental  in  concealing ;  the  issue  of  execution  was  the  next 
step  taken  after  signing  judgment,  and  on  the  whole  I  am  of 
opinion,  that  the  defendants  are  in  time,  especially  as  the  plain- 
tiffs have  not  lost  a  trial  by  the  delay. 
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As  regards  Mr.  Prowse's  2nd  objection,  the  language  of  the 
section  certainly  furnishes  much  to  support  it,  and  two  out  of 
five  of  the  Barons  of  the  Exchequer  in  the  case  referred  to  by 
Mr.  Hogsett,  Warrington  v,  Leake,  concurred  in  the  view  taken 
by  Mr.  Prowse,  but  the  majority  of  the  court  upheld  the  suflB- 
ciency  of  the  affidavit  there,  which  was  similar  to  the  one  under 
^consideration  here.  I  have  read  the  case  in  full,  reported  io 
11  Exchk  308  ;  the  reasoning  of  Baron  Parke  seems  to  me  more 
forcible  than  that  of  his  dissentient  brethren,  and  I  feel  bound 
to  determine  that  the  affidavit  in  the  present  case  is,  on  this 
point  sufficient. 

The  merits  of  this  cause  cannot  be  tried  on  affidavits,  and  I 
think  it  would  be  very  unsatisfactory  to  the  ends  of  justice  if 
the  defendants  should  be  forever  estopped  by  a  judgment  ob- 
tained in  their  absence,  and  should  not  be  let  in  to  have  the 
matters  in  dispute  investigated  before  a  judge  and  jury.  I  am 
•willing  to  afford  them  an  opportunity  of  presenting  their  case 
before  that  tribunal,  but  as  their  present  position  appears  to 
b.ive  been  occasioned  solely  by  the  want  of  sufficient  diligence 
on  the  part  of  their  own  attorney,  and  without  any  default  upon 
the  part  of  the  plaintiffs,  the  defendants  cannot  be  relieved  ex- 
-cept  upon  the  usual  and  equitable  terms. 

Let  the  judgment  by  default  and  all  subsequent  proceedings 
be  set  aside  upon  the  defendants  paying  the  costs  of  this  appli- 
cation and  of  the  said  judgment  and  execution, — upon  pleading 
issuably  iustanter,  upon  taking  short  notice  of  trial — and  upon 
depositing  in  Court  to  abide  the  result  of  the  suit,  the  amount 
of  debt  sworn  to,  viz.,  $443.67.  The  defendants  being  restniined 
from  bringing  any  action  for  or  on  account  of  the  arrest. 

In  default  of  a  compliance  with  these  terms  within  forty- 
^ight  hours,  let  my  order  nisi  be  discharged  with  costs. 

3/r,  Proiase  for  plaintiff 
Mr.  Hogsett  for  defendant. 
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1869,  July.    Hon.  Sir  H.  Hoyles.  C.  J. 

A^oiUroet^Affreement^Carutructi<m—Ship—Part-<nener-'Jii<fht  to  tran*ffr  of  share* 

In  oonstruing  an  agreement  the  Court  will  give  the  instrument  that  constrnctioD 
which  will  best  effectuate  the  intention  of  the  contracting  parties.  This  inten- 
tion must  be  gathered  from  the  terms  of  the  instrument  itself  fairly  considered 
with  reference  to  tho  circumstances  under  which  it  was  executed. 

The  words  "  do  grant,  bargain  and  sell,  and  by  these  presents  have  granted,  bar- 
gained and  sold,"  imply  a  present  transfer,  sufficient  to  entitle  the  plaintiff  to 
a  legal  transfer  of  the  property  assigned. 

This  whs  un  action  brought  to  recover  damages  for  certain 
alleged  breaches  of  covenants  contained  iu  the  following  agree- 
ment : — 

Know  all  men  by  the^e  prewnt8,  that  I,  Garrett  Dooley,  of  St.  John's, 
in  the  Central  District  of  Newfoundland,  for  and  in  consideration  of  the 
provisions  and  conditions  hereinafter  mentioned  to  be  perfoimed  and  ful- 
filled on  the  part  of  James  Day,  do  grant,  bargain  and  sell,  and  by  these 
presents  have  granted,  bargained  and  sold,  unto  the  said  James  Day,  of 
.St.  John's,  aforesaid,  master  mariner,  one-third  part  of  the  brigantine  or 
vessel  called  the  Clara^  at  one- thin!  of  her  present  cost ;  provided  that  the 
said  James  Day,  being  master  and  commander  of  the  said  ship  or  brigan- 
tine Clara^  and  receiving  one-thini  of  the  profits  of  the  said  vessel  and  the 
sum  of  six  pounds  thirteen  shillings  and  four  pence  per  month  as  wages, 
shall  bear  one-third  of  the  expenses  of  the  said  brigantine  or  vessel  sailing 
or  othei  wise,  and  shall,  in  the  period  ending  three  years  from  the  date 
hereof,  pay  or  :»use  to  be  paid  to  the  said  Garrett  Dooley  the  cost  afore* 
said ;  and  the  said  G.  Dooley  and  the  said  James  Day,  for  themselves, 
their  and  either  of  their  executors,  administrators  and  assigns,  do  covenant 
and  agree  to  perform  and  fulfil  the  above  jirovinions  and  conditions^. 

In  witness  whereof,  &c. 

Dated  on  the  16th  July,  A.  D.  1867. 

iSealed  and  signed  by  the  parties) 
in  presence  of  f 

The  plaintiff's  case  was  that  in  the  spring  of  1867  he  ver- 
bally agreed  with  defendant  to  become  part  owner  of  a  vessel 
•called  the  Clara,  then  lately  wrecked  and  lying  on  the  beach 
at  Trepassey ;  that  the  defendant  purchased  the  vessel  at  auc- 
tion, and  that  by  the  expenditure  of  further  monies  on  his  part 
and  by  the  joint  labour  of  both  parties  she  was  got  off  the 
beach,  brought  to  St.  John's  and  repaired,  and  that  the  verbal 
underst;inding  previously  entered  into  was  then  reduced  lo 
writing  in  the  foregoing  agreement;  tliat  in  accordance  with 
its  provisions  he  became  master  of  the  vessel  and  sailed  her  on 
several  voyages  until  the  early  part  of  the  winter  of  1868,  when 
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the  Clara,  being  obliged  to  put  into  Carrick-fergus  to  repair 
damage  sustained  on  her  voyage  from  Liverpool  towards  Saint 
John's,  the  plaintiff',  being-  unable  from  severe  illness  to  con- 
tinue  in  command,  placed  another  master  in  charge,  and  sent 
her  to  St.  John's,  he  himself  returning  to  Newfoundland  via 
Halifax ;  that  on  the  arrival  of  the  Clara  at  her  destination  in 
the  month  of  May,  the  defendant  took  possession  of  her  and 
appointed  another  master,  refusing  to  permit  the  plaintiff  ta 
continue  in  command,  and  refused  when  required  to  transfer 
to  the  plaintiff  his  share  of  the  vessel,  or  to  account  to  him 
for  any  part  of  her  earnings,  or  to  pay  him  any  part  of  his 
wages. 

The  defence  was  that  the  action  was  premature,  and  that  the 
plaintiff"  had  forfeited  all  right,  whether  as  owner  or  master,  by 
a  wilful  abandonment  of  the  vessel  without  sufficient  reason, 
and  by  misconduct  while  in  command.  The  action  also  in- 
volved the  adjustment  of  unsettled  accounts  relating  to  the 
freights,  expenses  and  profits  of  the  vessel,  and  the  wages  of 
the  master,  to  which  it  is  unnecessary  further  to  refer. 

In  his  charge  the  Chief  Justice  distinguished  between  the 
plaintiff's  rights  as  owner,  under  the  agreement,  and  his  rights 
as  master,  and  directed  the  jury  that  the  plaintiff  was  entitled 
to  a  transfer  of  one-third  of  the  vessel  on  demand,  and  to  one- 
third  of  the  profits,  from  the  date  of  the  agreement,  irrespec- 
tive of  his  conduct  as  master ;  and  that  his  right  to  wages  and 
damages  as  master  would  depend  upon  whether  he  had,  without 
sufficient  reiison,  abandoned  the  vessel  or  had  been  wrongfully 
discharged  by  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  of  $753. 

At  the  trial,  upon  a  motion  for  a  non-suit  and  by  way  of 
exception  to  the  charge,  Mr.  Hogsett,  for  the  defendant,  con- 
tended that  no  action  would  lie  against  the  defendant  for  re- 
fusing to  transfer  the  share  of  the  vessel  until  after  the  expi- 
ration of  three  years  from  the  date  of  the  agreement,  and  after 
tender  of  the  stipulated  price ;  and  that  such  transfer  was  also 
dependent  upon  the  plaintiff  continuing  in  the  ship  and  serving 
faithfully  as  master  during  that  period  ;  and  a  rule  nisi,  granted 
for  the  discussion  of  these  points,  was  ai*gued  before  the  full 
Court  during  the  present  term,  by  Mr,  Whitewoy,  Q.  C,  for 
plaintiff,  and  by  Mr.  Hogsett  for  the  defendant. 

The  questions  raised  are  purely  questions  as  to  the  true  con- 
struction of  the  agreement  above  recited,  and  in  determining 
them  the  Court  are,  as  maintained  by  Mr.  Hogsett,  bound  ta 
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^ve  the  instrument  that  constructioii  which  will  best  efiectuate 
the  intentions  of  the  contracting  parties.  But  this  intention  is 
to  be  gathered,  not  by  means  of  parol  evidence,  which  is  ad- 
missible only  in  certain  exceptional  cases,  of  which  this  is  not 
-one,  but  from  the  terms  of  the  instrument  itself,  fairly  con- 
sidered with  reference  to  the  circumstances  under  wliich  it  was 
■executed,  (2  Stackie,  9S8)  and  a  careful  examination  of  this 
agreement  leaves  no  room  to  doubt  that  the  construction  put 
upon  it  by  the  Chief  Justice  at  the  trial  was  correct,  and  that 
the  exceptions  taken  by  the  defendant  cannot  be  sustained. 

The  words  in  the  former  part  of  the  contract  "  do  grant,  bar- 
gain and  sell,  and  by  these  presents  have  granted,  bargained 
and  sold,"  plainly  import  a  present  transfer  insufificient  indeed, 
under  the  registry  law,  to  pass  the  legal  ownership,  but  quite 
sufficient  to  entitle  the  plaintiff  to  a  legal  transfer  if  required, 
iind  to  damages  for  a  refusal  to  convey ;  and  the  right  to  a 
third  of  the  ship  would,  under  the  agreement,  draw  with  it  a 
right  to  one  third  of  the  earnings  and  a  liability  to  one  third 
•of  the  expenses.  A  tender  previous  to  transfer  was  not  neces- 
sary, because  by  the  latter  part  of  the  contract,  three  yeara 
were  allowed  to  the  plaintiff  in  which  to  pay  the  purchase 
money ;  and  if  it  had  been,  the  defendant  clearly  waived  per- 
formance of  such  a  condition  by  refusing  the  information  ne- 
cessary to  enable  plaintiff  to  fulfil  it. 

The  continuance  of  the  plaintiff  as  master  at  a  fixed  rate  of 
wages  would  not  be  a  condition  precedent  as  his  duties  in  that 
■capacity  were  to  be  continuous,  while  as  we  have  seen,  the 
transfer  was  to  be,  if  plaintiff  so  required,  immediate,  and  the 
proviso  stipulating  for  his  services  amounted  in  effect  only  to 
mutual  independent  covenants  by  the  one  party  to  employ,  and 
-and  by  the  other  to  serve,  for  breach  of  which  either  party 
^ould  sustain  an  action  for  damages. 

The  rule  nisi  must  therefore  be  discharged. 

Mr.  Whiteivay,  Q.  C,  for  plaintiff. 

Mr.  Hogsett  and  Mr.  Little  for  defendant. 
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1869,  July.    Hon.  Sir  H.  W.  Hoyles,  C.J. 

Tnui  —  Kaiablishinent  of  alleged  trust — Htuband  and  vfife  living  apart  —  Beaih  of 
wifet  intestate — Interest  of  h%itband  in  w\fe's  estate. 

The  deceoned  for  several  yean  before  her  death  was  8e|)arate<l  and  lived  apart 
from  her  husband  with  her  only  surviving  child.  During  the  separation  the 
husband  contributed  nothing  towards  the  support  of  the  wife  and  child.  The 
child,  a  son,  lived  with  his  mother,  and  from  time  to  time  paid  in  his  wages  to 
her.  Deceased  at  the  time  of  her  death  had  accumulated  about  $1,000.  A 
suit  was  taken  against  the  administrator  of  deceased  by  the  son  who  claimed 
the  whole  fund,  in  that  it  was  given  by  him  to  his  mother  in  trust  for  his  use, 
and  on  the  other  hand  it  was  claimed  by  the  husband  of  deceaseil  as  her  earn- 
ings to  whi«:h  he  was  entitled  yure  mariti. 

Held— Tht  monies  of  intestate  were  partly  monies  received  by  her  in  trust  for 
the  use  of  her  son  and  partly  monies  earned  by  her  and  added  to  monies  given 
her  by  her  husband  and  son  and  as  such  must  be  equally  di\ided  amongst  hus- 
band and  son. 

The  bill  in  this  suit  was  filed  to  establish  an  alleged  trust  in 
relation  to  certain  monies  in  the  hands  of  the  defendant,  Wal- 
bank,  as  administrator,  and  to  compel  the  application  of  the 
fund  to  the  objects  of  the  trust. 

The  main  facts  of  the  case,  as  they  appear  by  the  pleadings 
and  evidence,  are  as  follows : 

In  the  year  1840  the  deceased,  Mary  Whibby,  then  Mary 
Malone,  was  married  to  the  defendant,  James  Whibby,  by 
whom  she  had  four  children.  Of  these  one  died  in  infancy, 
another  when  very  young,  the  third,  Michael  Anthony,  who 
was  the  eldest,  died  unmarried  about  the  age  of  twenty-six 
years,  and  the  fourth,  the  complainant,  now  in  his  twenty-first 
year,  alone  survives.  In  1853  the  defendant,  Whibby,  left  his 
wife,  and  thence  to  the  time  of  her  decease,  in  July,  1868,  lived 
apart  from  her.  During  the  separation  Whibby  contributed 
nothing  to  the  support  of  his  family,  but  he  had,  as  he  alleged, 
supported  them  previously,  and  had  given  his  wife  a  sum  of 
forty-seven  pounds  or  thereabouts  in  1847.  The  complainant 
always  lived  with  his  mother,  and  paid  her  all  his  wages.  The 
deceased,  who  was  a  very  industrious  and  thrifty  woman,  earned 
money  by  washing  and  in  other  ways,  and  Michael  Anthony 
also  contributed  occasionally  to  the  common  stock,  and  from 
some  or  all  of  these  funds  deceased  managed  to  maintain  her- 
self and  her  children,  and  to  accumulate  a  sum  of  about  one 
thousand  dollars,  which  at  her  death  was  invested  in  the  Sav- 
ings' Bank  in  her  name. 
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The  coDtention  between  the  parties  to  the  suit  was  as  to- 
whom  this  money  belonged.  The  complainant  chiimed  it  as 
his  earnings,  by  him  from  time  to  time  given  to  his  mother  to 
keep  for  his  use,  and  by  her  deposited  in  the  bank.  The  de- 
fendant maintained  it  to  be  the  property  of  his  wife,  in  part 
contributed  directly  by  himself,  in  part  the  produce  of  her  own 
labors,  in  part  given  her  by  Michael  Anthony,  and  to  all  of 
which  he  was  entitled  jure  mariti. 

At  the  hearing  certain  points  of  law  were  raised  and  dis- 
cussed by  counsel  on  both  sides,  but  these  we  do  not  think  it 
necessary  to  consider,  because  in  our  opinion  the  sole  question 
in  the  case  is  one  of  fact  to  be  determined  upon  the  evidence 
taken  in  the  cause,  and  that  question  appears  to  be :  Was  the 
money  which  is  the  subject  of  the  suit  the  earnings  of  the  com- 
plainant given  by  him  to  his  mother  to  be  restored  to  him  or 
otherwise  applied  to  his  use,  in  which  event  ho  would  be  enti- 
tled to  recover  it  from  any  party  receiving  it  with  notice  of  the 
trust. — Lewin  on  Trusts,  186.  Was  it  the  produce  of  the  labor 
of  the  deceased,  added  to  money  given  her  by  defendant,  Whibby, 
and  by  Michael  Anthony,  in  which  case  the  defendant,  Whibby, 
would  alone  be  entitled  to  it  Jwe  mariti,  (StepJuns  Coin,  SOI) 
or  was  it  in  fact  a  fund  derived  from  all  these  sources  ? 

After  a  careful  perusal  of  the  evidence  and  a  consideration 
of  the  circumstances  in  which  deceased  and  her  children  were 
placed,  we  are  satisfied  that  the  last  hypothesis  is  the  correct  one. 

There  seems  no  room  to  doubt  that  the  complainant  gave 
his  wages  generally  to  his  mother,  to  be  applied,  so  much  as 
was  necessary,  for  their  joint  support,  and  the  residue  to  be 
laid  by  for  his  or  their  future  benefit  as  occasion  might  require, 
and  that,  after  a  reasonable  and  necessary  deduction  for  his  ex- 
penses, as  much  would  remain  as  would,  as  nearly  as  can  be 
calculated,  somewhat  exceed  half  the  amount  deposited  in  the 
bank.  It  appears  also  to  be  tolerably  certain,  from  the  com- 
plainant's own  evidence,  that  his  mother's  earnings  largely 
contributed  to  increase  the  fund,  while  it  is  highly  probable 
that  her  thrifty  and  saving  habits  occasioned  the  application  of 
some  of  her  husband's  and  of  Michael  Anthony's  money  to  the 
same  object. 

Under  these  circumstances  the  monies  in  the  hands  of  the 
administrator  must  be  shared  between  the  complainant  and  his 
father. 

What  proportion  should  be  assigned  to  each  so  as  to  do  exact 
justice  between  them  it  is  rather  difficult  to  determine,  but  we 
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think  that  the  nenrest  approximation  to  that  i-esult  will  be 
found  in  adopting  as  our  guide  the  principles  upon  which  the 
.deceased  and  the  complainant  themselves  acted  in  dealing  with 
the  fund. 

They  appear  to  have  put  their  earnings  together,  to  have 
.drawn  upon  them  for  their  common  support  (the  deceased 
being  in  all  cases  the  manager  and  distributor),  and,  so  far  as 
wc  ain  judge,  treated  them  as  common  property  to  which  each 
had  an  equal  right,  and  thus  established  as  between  themselves 
a  species  of  partnership  or  of  joint  ownership  in  them. 

Following  this  example,  we  are  of  opinion  that  after  deduct- 
ing the  administrator's  charges,  which  must  first  be  paid,  the 
.sum  in  court  should  be  equally  divided  between  the  two 
claimants,  but  having  regard  to  the  much  greater  equities  on 
the  part  of  the  complainant,  who  contributed  so  largely  to  the 
common  fund  as  compai-ed  with  the  want  of  equity  on  the  part 
.of  the  defendant,  who  can  rest  his  claim  for  the  most  part  only 
upon  a  rule  of  law  which,  though  binding  upon  us,  works  in 
this  case  very  hardly,  and  taking  into  account  that  the  defen- 
xlant  not  only  contributed  very  little,  if  anything,  to  the  subject 
>of  the  suit,  but  unnaturally  withheld  all  assistance  from  his 
wife  and  family  for  so  long  a  period,  we  feel  we  are  bound  to 
distinguish  between  the  merits  of  the  one  and  the  demerits  of 
^he  other  in  the  only  way  open  to  us,  by  indemnifying  the  com- 
plainant against  all  expenses  and  subjecting  the  defendant  to 
jthe  payment  of  the  costs. 

We,  therefore,  direct  that  the  fund  in  court  be  applied  to  the 
payment,  in  the  first  place,  of  the  administrator's  charges,  and 
that  the  surplus  be  divided  equally  between  the  complainant 
and  defendant,  Whibby,  but  that  from  the  defendant's  share 
be  deducted  the  complainant's  costs  as  between  attorney  and 
.client. 

Mr.  Little  for  complainant. 

Mr.  Kent  for  the  administrator. 

Messrs.  Pinsent,  Q,  C,  and  Parsons  for  the  defendant,  James 
TVTiibby,  senior. 
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1869,  July.    Hon.  Mr.  Justice  Robinson. 

Company— Bank— 30  ViCy  cap,  IS,  tec.  3— Lien  on  shares  far  advances— Title  of 
trustee  in  insolvency  to  sell  shares  not  trans/erred  to  him. 

Under  30  Vic,  cap.  18,  the  directoni  of  the  CommercUI  Bank  are  justified  in 
refusing  to  enter  in  their  books  assignments  of  bank  shares  owned  by  parties 
in  debt  to  the  bank.  The  bank  has  a  lien  on  snch  shares  until  the  liabilities 
are  discharged. 

Under  the  Insolvent  Law  a  trustee  duly  appointed  becomes  ipso  facto  the  owner 
of  the  pro|>erty  which  at  the  time  of  the  insolvency  belonged  to  the  in- 
solvents. 

This  bill  was  filed  by  Mr.  Dickinson,  as  the  trustee  of  the 
insolvent  estate  of  John  B.  McLea,  Robert  McLea  and  James 
McLea,  trading  under  the  style  of  "Kenneth  McLea  &  Sons," 
for  the  purpose  of  compelling  the  directora  of  the  Commercial 
Bank  to  register,  and  thereby  complete  the  sale  of  eleven  shares 
in  the  capital  stock  of  the  said  bank,  belonging  to  the  insolvent 
•estate,  from  the  said  trustee  to  Mr.  Whiteway. 

The  bank  directors,  by  their  answer,  raise  several  grounds  of 
defence,  of  which  three  only  need  be  noticed  in  our  decree. 

First, — They  allege  that  Mr.  Whiteway,  as  the  transferree 
of  the  shares,  is  a  necessary  party  to  the  suit,  and  should  have 
been  and  must  be  made  complainant. 

In  that  position  we  concur,  he  is  interested  in  the  subject 
and  the  result  of  the  suit,  and  by  a  general  rule  of  chancery 
practice  aU  persons  so  interested  should  be  parties  before  the 
€ourt.  We  therefore  direct  that  Mr.  Whiteway's  name  be  in- 
serted as  a  complainant  nuTic  pro  tunc,  in  accordance  with  the 
arrangement  made  at  the  hearing. 

Secondly, — The  bank  alleges  that  the  trustee  himself  had  no 
valid  title  in  the  shares,  and  therefore  no  power  to  sell  them, 
because  he  had  not  been  recognized  and  registered  by  the  bank 
as  the  proprietor  of  McLea's  shares. 

In  that  position  we  do  not  concur.  Under  the  operation  of 
our  insolvent  laws,  a  trustee  duly  appointed  becomes  ipso  facto 
the  owner  of  the  property  which  at  the  time  of  the  insolvency 
belonged  to  the  insolvents,  and,  stands  in  their  place  as  fully  as 
an  executor  represents  the  estate  of  a  testator ;  it  is  the  law 
which  casts  upon  the  trustee,  such  ownership,  and  the  assent 
ot  third  persons  is  not  required  to  perfect  it. 
u 
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Thirdly, — The  bank  directors  allege,  that  at  the  time  they^ 
were  required  to  register  and  complete  the  transfer  of  these 
shares  to  Whiteway,  viz.,  on  21st  June,  1867,  there  were  then 
existing  liabilities  of  the  McLeas  due  -to  the  said  bank  to  an 
amount  far  exceeding  the  value  of  such  shares,  and  that  by 
virtue  of  the  3rd  section  of  the  30  Vic.,  cap.  18,  the  bank  had  a 
lien  upon  such  shares,  and  therefore  refused  to  enter  in  their 
book  and  register,  the  transfer  to  Whiteway  until  the  said  lia- 
bilities were  discharged,  as  by  law  they  might,  and  the  case  of 
'  The  London,  Birmingham  and  South  Stafordshire  Banking  Co.,'' 
reported  in  the  Jurist  for  1865,  and  other  authorities,  were 
cited. 

It  is  not  necessary  for  the  Court  to  determine,  or  even  to  ex- 
press an  opinion  upon  the  question  raised  in  ai^ument,  viz, 
whether  the  words  in  the  3rd  section  "all  then  existing  liabili- 
ties due  to  the  said  bank,"  have  or  have  not  the  enlargcxl  mean- 
ing which  the  same  words,  with  their  context  in  the  2nd  section 
bear,  and  embrace  debts  that,  although  then  existing,  were  not 
then  payable,  upon  which  question  much  might  be  urged  pra 
and  con.  It  is  sufficient  for  us  that  we  here  find  proved  beyond 
dispute,  that  ten  days  previous  to  the  demand  on  the  bank  to* 
register  the  transfer  to  Whiteway,  viz.,  on  11th  June,  a  bill  of 
exchange  for  £1300  stg.,  drawn  by  the  McLea's  on  the  19th 
March,  at  60  days  sight,  had  been  discounted  for  them  by  the 
bank,  bad  come  to  maturity,  had  been  dishonored  and  protested, 
and  was  at  the  time,  and  still  is  unpaid ;  there  was  then  a 
liability  both  due  and  payable  to  the  bank  by  the  McLea's, 
and  therefore  the  bank  was  by  law  justified  in  refusing  'to- 
approve,  enter  and  register  in  their  book"  the  assignment  to  Mr. 
Whiteway. 

One  point  more  remains  to  be  noticed,  a  distinction  was 
sought  to  be  raised  by  the  complainant  between  one  share  regis- 
tered in  the  name  of  the  three  McLea's,  and  the  ten  remaining 
shares  that  were  registered  in  the  name  of  John  B.  McLea  alone, 
and  Mr.  Wliiteway  contended  that  at  any  rate  the  bank  had  no 
lien  on  those  ten  shares  for  debt  of  the  whole  firm.  We  think 
it  had ;  without  adverting  particularly  to  the  evidence  to  learn 
the  real  ownership  of  the  whole  eleven  shares,  we  are  of  opinion 
that  the  claim  of  the  bank  extended  over  all  the  shares  equally. 
Each  member  of  the  firm  having  been  declared  insolvent,  the 
property  of  each  and  of  the  whole  vested  in  the  trustee,  and 
became  liable  to  be  taken  to  pay  the  debts  of  the  whole  firm 
and  of  all  its  parts. 
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The  bank  has  been  justified  in  all  it  has  done  in  this  matter. 
The  ox>inplaint  against  it  has  failed.,  and  the  bill  must  be  dis- 
missed, with  costs. 

Mr.  WhUeway,  Q,  C,  for  complainant. 
The  Attorney  General,  Q,  C,  for  defendants. 


WOODS  V.  TESSIER. 
1869,  Jvly.    Hon.  Mk.  Justice  Haywaud. 

Insurance  marine— Mutual  Insurance  Society—Constructum  of  rules — Partial  loss 
— Jettisoned  portion  of  ear ffo— Rule  nisi—-Non'Smt. 

A  vessel  insured  under  tlie  rules  of  the  Mutual  Insurance  Society  of  Brigus,  on  a 
voyage  from  Newfoundland  to  Havana  grounded  on  the  Bahama  banks,  where 
she  remained  stranded  for  some  time.  It  was  found  necessary  in  order  to  save 
the  vessel  and  cargo  that  a  portion  of  the  latter  should  be  jettisoned. 

Held— The  loss  sustained  by  the  owner  of  the  cargo  so  jettisoned  was  a  *'  imrti&l 
lots*'  within  the  meaning  of  the  rules  of  the  Mutual  Insurance  Socie:y. 

This  was  an  action  taken  by  the  plaintiff  to  recover  from  the 
defendants,  as  membera  of  the  Mutual  Insurance  Society  of 
Brigus,  their  proportion  of  a  loss  sustained  by  him  in  relation 
to  his  vessel  the  Alma,  insured  in  that  society. 

It  appeared  upon  the  trial,  before  a  special  jury,  that  whilst 
this  vessel  was  so  insured  she  sailed  on  a  voyage  from  this  port 
to  Havana,  and  in  its  prosecution  grounded  on  the  Bahama 
banks,  where  she  remained  stranded  from  eighteen  to  twenty- 
four  hours  in  peril  of  being  totally  lost ;  that  for  the  preserva- 
tion of  the  vessel  and  the  remainder  of  the  cargo  it  was  necessary 
to  lighten  her,  and  for  this  purpose  there  were  556  drums  of 
fish,  part  of  the  cargo,  thrown  overboard,  after  which  she  floated 
and  reached  her  port  of  destination,  and  without  which  she 
would  probably  have  become  a  total  wreck.  It  also  appeared 
that  the  plaintiii  had  necessarily  paid  the  portion  of  general 
average  for  which  the  vessel  was  liable,  amounting  to  upwards 
of  $600,  which  amount  he  claimed  from  the  society  under  the 
rules  by  which  he  was  insured. 

The  whole  points  of  the  case  were  either  proven  or  admitted, 
excepting  the  legal  liabilities  of  the  defendants,  under  the  rules, 
to  indemnify  the  plaintiff  against  a  loss  sustained  by  him  under 
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these  circumstances ;  and  whilst  Mr.  Pinsent,  Q.  C,  on  the  part 
of  the  plaintiff,  contended  that  the  society  was  liable  for  such 
average  loss,  Mr.  Hayward,  for  the  society  urged  that  the  in- 
tention and  meaning  of  the  rules  and  of  the  parties  on  both 
sides  were,  that  the  insurer?  should  only  be  responsible  for  losses 
by  damages  done  to  the  vessel  directly,  and  not  those  for  which 
she  would  be  liable  under  average,  such  as  in  the  present  case. 

Wo  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court,  as  to  the  liability  of  the  society 
for  such  loss,  and  granted  rule  nisi  for  a  non-suit. 

The  case  came  on  for  argument  to-day,  the  rule  relied  upon 
by  the  plaintiff  states,  that  '*  each  member  shall  underwrite  on 
each  particular  vessel  the  valuation  at  which  she  is  entered  in 
the  society,  and  bear  reciprocally  the  proportion  of  any  total 
loss  that  may  happen  either  at  sea  or  in  port  arising  from  the 
winds,  seas,  rocks,  shoals,  &c.,  &e ,  provided  the  master  has  done 
his  duty  to  prevent  the  same ;  and  also,  of  such  partial  loss  (if 
the  vessel  be  stranded  at  the  time  of  such  partial  loss  but  not 
otherwise)  as  shall  with  the  necessary  incidental  expenses 
amount  to  &c.,  &c." 

We  have  considered  the  points  by  defendant's  counsel,  but 
we  can  only  gather  the  intention  of  the  parties  and  the  mean- 
ing of  the  rules  by  the  construction  of  the  latter,  and  the  1^1 
and  ordinary  meaning  that  the  words  "partial  loss"  convey. 
The  goods  laden  in  the  Alma  were  thrown  overboard  for  the 
safety  of  those  that  remained  and  also  of  the  vessel,  and  had 
not  this  expedient  been  resorted  to,  the  full  value  insured  upon 
the  vessel  would  have  become  a  charge  upon  the  society.  It 
would  appear  hard  then,  that  this  benefit  should  be  gained  to 
the  society  at  the  personal  expense  of  the  individual  inBured, 
yet  we  only  mention  this  circumstance  to  show  that  the  equi- 
ties in  the  case  are  altogether  in  favor  of  the  plaintiff;  which 
fact,  however,  has  not  weighed  with  us  in  arriving  at  a  conclu- 
sion upon  the  legal  rights  of  the  parties. 

We  are  unanimously  of  opinion,  that  the  loss  sustained  by 
the  Alma,  the  subject  of  this  suit,  was  a  "  partial  loss  "  within 
the  legal  meaning  of  the  rules  of  the  society  and  covered  by  her 
insurance,  and  we  therefore  order  the  rule  nisi  to  be  discharged. 

Mr,  Pinsent,  Q.  C,  for  plaintiff. 
Mr.  Hayxoard  for  defendant. 
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In  the  matter  of  the  rule  nisi  for  a  Prohibition  against 
certain  persons  professing  to  be  a  comlflttee  of  the 
House  of  Assembly  for  the  trial  of  the  Petition  of 
WOODS  AND  LeMESSURIER,  against  The  sitting  Mem- 
bers, CARTER  AND  EVANS.* 

1870,  April.    Hoyles,  C.  J. ;  Robinson,  J. ;  Haywakd,  J. 

Evidence— Rdevanqf—Rule  nisi  for  torit  of  Prohibition— 23  Tic,  cap,  11— Trial  of 
controverted  elections— JSlection  cmnmittee—Mode  and  time  of  appoint- 
ment—Alteration in  journal  of  Iloute  of  Aatembly. 

On  an  application  for  a  writ  of  Prohibition  against  certain  pertoDA  professing  to 
be  a  committee  of  the  House  of  Assembly  for  the  trial  of  a  controverted  elec- 
tion under  23  Vic,  cap.  11  (the  local  Act  for  the  trial  of  controverted  elections), 
it  appeared  that  certain  alterations  had  been  made  in  the  journals  of  the  House 
of  Assembly  by  the  clerk  under  direction  from  an  improperly  assumed  author- 
ity, relative  to  the  period  of  its  ac^oumment,  which  alterations  stated  facta 
which  were  admitted  to  be  false,  and  the  truth  or  falseness  of  which  facts  were 
important  as  regards  the  validity  of  the  election  committee  and  its  work.  On 
the  eiamination  of  the  derk  of  the  Assembly,  it  was  proposed  to  ask  him  (1), 
why  the  alteration  in  the  journal  was  made,  and  for  what  purpose  ?  (2),  Who 
desired  the  alteration  made  ? 

//e/<2— (Robinson,  J.,  differing).  The  questions  were  not  relevant  The  main 
question  was  the  question  of  atljournment,  that  having  been  disposed  of  there 
was  no  right  to  go  into  the  other  matters. 

The  Court  met  about  11  o'clock. 

The  rule  nisi  had  been  granted  by  the  Court  on  a  joint  affi- 
davit of  Messrs.  Carter,  Whiteway  and  McNeil}',  which  was  in 
substance  as  follows : 

That  a  petition  from  LcMessurier  and  Woods  was  presented 
to  the  Assembly  on  the  18th  February  last  against  the  return 
of  Carter  and  Evans;  that  Thursday  the  24th  February  was 
appointed  for  the  consideration  of  this  petition;  that  at  the 
time  appointed  Messrs.  Carter  and  Evans,  by  their  counsel  and 
agents  (Whiteway  and  McNeily)  attended  the  House ;  that  no 
call  of  the  House  having  been  previously  made,  the  order  of 
the  day  was  retid  by  the  Speaker;  that  strangers  were  then 
ordered  to  withdraw,  and  Whiteway  and  McNeily  withdrew, 
and  shortly  after,  with  Mr.  Carter,  went  into  the  clerk's  office ; 
that  about  ten  minutes  afterwards  these  three  gentlemen  were 
informed  by  the  Solicitor  of  the  House,  Mr,  A.  0.  Hayward, 
that  the  House  had  adjourned  for  a  week  until  Thursday  the 
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3rd  of  March ;  that  Mr.  Whiteway  on  the  evening  of  the  ad- 
journment met  the  Speaker,  who,  in  reply  to  a  question  from 
Mr.  Whiteway,  informed  him  that  the  House  had  adjourned 
for  a  week  until  Thursday  the  3rd  of  March,  and  that  in  the 
meantime  a  messenger  would  be  sent  to  Harbor  Grace  requir- 
ing the  attendance  of  the  Conception  Bay  members  on  that 
day ;  the  Speaker  at  the  same  time  expressed  a  doubt  .'is  to  the 
legality  of  the  adjournment  for  a  week,  as  it  seemed  to*  him  in 
violation  of  the  section  of  the  Election  Act  requiring  an  ad- 
journment till  the  next  day ;  that  no  step  was  taken  in  the 
matter  of  the  petition  from  the  24th  of  February  till  the  2nd 
April,  when  the  House,  in  the  absence  of  the  sitting  members 
and  of  their  agents,  and  contrary  to  their  protest,  proceeded  to 
appoint  a  committee  consisting  of  Thomas  Talbot,  Peier  Bren- 
nan,  James  L.  Noonan,  James  Jordan,  R  J.  Parsons,  jr.,  Henry 
Renouf  and  Francis  Winton,  who,  with  the  petitionei-s  (LeMes- 
surier  and  Woods),  are  the  present  defendants;  that  Messrs. 
Whiteway  and  McNeily,  on  behalf  of  their  clients,  protested  in 
writing  against  the  proceedings  of  the  House;  that  Mr.  Carter 
mat'e  further  and  strict  enquiry  into  the  matter,  and  had  no 
doubt  whatever  that  the  House  did  adjourn  from  the  24th  of 
February  to  the  3rd  of  March,  and  not  to  the  25th  of  Feb- 
ruary, as  appeared  by  the  entry  in  the  journals,  which  entry 
was  contrary  to  the  fact,  and  that  he  had  no  doubt  whatever 
and  verily  believed  that  this  incorrect  and  unlawful  entry  was 
directed  to  be  made  by  the  Speaker  after  the  House  had  so 
adjourned  for  a  .we«»k  and  the  members  separated  for  the  day  ; 
that  in  oorrobomlion  of  these  facts  he  (Mr.  C.)  had  required 
the  Clerk  and  iSolicitor  of  the  House  to  make  affidavit  of  the 
fact,  but  that  they  had  refused  until  ordered  by  the  court  so  to 
do,  and  that  he  was  desirous  of  obtaining  an  order  for  their 
examination ;  that  Messrs.  Carter  and  Evans  were  duly  re- 
turned, gazetted  and  sworn,  and  had  taken  their  seats  as  mem- 
bers for  the  district  of  Burin. 

The  acting  Attorney  General  (Little)  shewed  cause — first, 
protesting  against  the  jurisdiction  as  affecting  the  privileges  of 
the  House  of  Assembly ;  secondly,  contending  that  the  rule  had 
not  been  regularly  served  until  Wednesday,  when  the  affidavits 
were  served  with  it,  which  would  give  only  three  days  to  show 
aiuse 

Mr.  Whiteway  said  there  were  two  objects  in  the  rule,  one 
to  stay  proceedings  and  the  other  to  show  cause.  The  rules 
wer<?  served  on  Tuesday  for  want  of  time  without  the  affidavits 
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{as  nine  voluminous  copies  had  to  be  made)  to  intimate  the 
first  object,  and  on  Wednesday  they  were  served  with  afSdavits 
for  the  second  purpose. 

By  the  Court. — ^Whether  as  a  matter  of  right  or  of  favour 
the  Court  would,  if  desired,  postpone  the  hearing.  The  regular 
service  could  only  be  considered  to  have  taken  place  on  Wed- 


After  consultation  Mr.  Little  determined  to  go  on.  He  then 
took  some  further  technical  objection  to  the  rule,  on  which  the 
Court  said  they  were  at  present  against  him.  The  learned 
counsel  then  proceeded  to  show  cause  upon  the  law  points  of 
the  rule,  and  argued  that,  even  if  the  House  adjourned  for  a 
week,  there  was  nothing  irregular  or  contrary  to  the  spirit  of 
the  Ac^,  and  cited  cases*  He  concluded  by  expressing  a  hope 
that  the  Court  would  not  suppose  that  the  persons  whose  names 
were  involved  in  this  proceeding  were  actuated  by  feelings  of 
ill-will  or  intention  to  commit  a  wrong.  He  put  in  and  read 
an  afiidavit  of  Mr.  Speaker  Bennett,  setting  forth : 

That  on  the  24th  February  the  order  of  the  day  was  the 
^sonsideration  of  the  petition  of  LeMessurier  and  Woods,  and 
that  the  order  of  the  day  was  not  then  formally  read ;  that  the 
parties  to  the  petition  had  been  notified  to  attend ;  that  there 
not  being  twenty  members  present,  exclusive  of  the  Speaker, 
the  consideration  of  the  petition  was  not  proceeded  with ;  that 
the  House  met  on  the  25th  and  adjourned  to  the  26th  Febru- 
ary, and  so  from  day  to  day,  Sundays  excepted,  until  the  2nd 
of  April,  when  twenty  members,  exclusive  of  the  Speaker,  were 
present,  and  a  committee  was  appointed ;  that  he  did  not  direct 
any  unlawful  or  incorrect  entry  to  be  made  in  the  journals  of 
the  House  with  regard  to  the  adjournment  of  the  House  from 
Thursday  the  24th  of  February  to  Thursday  the  3rd  of  March, 
nor  was  he  aware  of  any  such  entry  being  made. 

At  request  of  Mr.  Justice  Robinson,  Mr.  Little  read  again 
the  portion  of  Speaker  Bennett's  affidavit  where  he  speaks  of 
the  House  meeting. 

Mr.  Justice  Bobinson  — Defendant  says  the  House  met ;  there 
is  not  a  word  about  adjournment. 

Mr.  Whiteway  then  moved  for  the  examination  under  the 
statute  of  the  Clerk  and  Solicitor  of  the  Assembly  by  way  of 
eliciting  the  full  truth,  and  showing  that  an  adjournment  for  a 
week  did  in  fact  take  place,  and  to  correct  other  wrong  impres- 
sions attempted  to  be  raised  by  the  Speaker's  affidavit,  and  he 
'Commented  upon  the  equivocal  and  evasive  character  of  that 
.affidavit. 
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The  Coart  ordered  the  attendance  of  the  Clerk,  John  Stuart^ 
'E$q.,  and  of  the  Solicitor,  A.  O.  Hayward,  Esq.,  and  adjourned 
for  an  boar,  when,  having  again  sat,  A.  O.  Hajiraid  was  exa- 
mined bj  Mr.  Wbiteway :  I  have  been  Solicitor  of  the  Hoose 
since  24th  Feb  ;  I  was  present  at  the  time  of  the  adjournment 
on  that  day  (evidence  objected  to  on  the  ground  that  House 
was  sitting  with  closed  doors).  Witness  continues :  The  House 
was  in  committee  on  privilege  at  time  of  adjournment ;  I  under- 
stood so  then  and  now — strangers  had  been  ordered  to  withdraw. 

Acting  Attorney  General  Little  interposes,  and  says:  My 
Lords,  I  do  admit  as  a  matter  of  fact  that  the  House  did  ad- 
joum  for  a  week. 

Mr.  Justice  Bobinson. — It  would  have  been  very  much  better 
had  that  affidavit  of  the  Speaker  not  been  introduced  into  a 
court  of  justice,  and  I  should  not  be  doing  my  duty  here,  espe- 
cially when  you,  Mr.  Little,  as  Attorney  General  of  this  colony, 
candidly  admit  the  adjournment,  if  I  did  not  honestly  and  con^ 
scientiously  say  so.  It  was  ingeniously  done,  and  the  effect  of 
it  is  to  evade  the  truth  and  conceal  the  facts,  and  you,  with 
credit  to  your  profession,  have  now  repudiated  it. 

Chief  Justice. — The  affidavit  is  curiously  constructed. 

Mr.  Justice  Bobinson. — Yes !  cleverly  done ;  but  like  all  such 
clever  things,  sure  to  fail. 

Mr.  A.  0.  Hayward's  examination  was  continued.  He  de- 
posed  to  the  adjournment  for  a  week.  Afterwards  he  was 
notified  in  writing  to  attend  next  day,  Friday,  when  the  House 
met.  What  ho  meant  by  the  House  was  the  Speaker  and  some 
members  who  attended.  He  also  spoke  of  certain  resolutions 
as  to  suspension  of  rules  passed  on  Thursday  and  for  a  call  of 
the  House  by  summons  for  that  day  week.  The  Speaker  and 
some  members  continued  to  meet  until  2ud  April,  when  the 
present  committee  was  formed. 

John  Stuart,  examined  by  Mr.  Pinsent. — I  am  Clerk  to  the 
House  of  Assembly ;  have  been  so  for  twenty-two  years ;  I  can't 
tell  if  the  House  met  on  the  24th  of  February  until  I  refer  to 
the  journals  which  I  have  in  my  hand. 

^Ir.  Little  objects  to  the  journals  being  introduced  into  the 
evidence.  Mr  Pinsent  contends  for  their  use  at  present  as 
memomndu  to  refresh  witness's  memory. 

The  Court,  after  asking  Mr.  Stuart  when  the  journal  waa 
made»  thinks  it  cannot  be  excluded,  at  the  same  time  intima- 
ting to  the  witness  that  he  need  not,  unless  he  choose,  answer 
questions  tending  to  criminate  himself 
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Mr.  Stuart — The  day  of  the  week  was  Thursday,  24th  Feb. 
It  was  resolved  on  that  day  to  suspend  the  rules  of  the  House- 
on  notices  of  motion.  The  journals  I  hold  in  my  hand  is  the 
copy  to  be  printed.  I  take  memoranda  at  the  table.  These- 
journals  are  in  accordance  with  the  memoranda,  but  a  little 
more  elaborated.  On  Thursday,  the  24th,  it  was  on  the  order 
to  consider  the  petition  of  Woods  and  LeMessurier  against  the 
return  of  Carter  and  Evans.  The  journals  say,  there  not  being, 
twenty  members  present,  it  was  ordered  that  the  House  adjourn 
to  to-morrow  at  four  o'clock,  and  that  at  half-past  four  the  order 
on  the  petition  be  proceeded  with.  According  to  the  journals- 
the  House  adjourned  until  the  next  day  at  four  o'clock. 

Question  by  Mr.  Pinsent. — Do  you  svirear  that  all  you  have 
read  from  the  journals  is  correct  in  fact  ? 

Answer. — ^No.  I  cannot  swear  that  it  is  correct  in  fuct. — 
(General  demonstration  in  Court,  which  was  crowded  with  a 
respectable  audience ;  the  Chief  Justice  said  the  Court  should 
be  cleared  if  there  was  a  repetition  of  it.)  The  original  memo- 
randa  (now  destroyed)  instead  of  stating  an  adjournment  until 
next  day,  stated  an  adjournment  for  a  week.  As  a  general  rule 
I  send  a  copy  of  the  journals  to  the  Governor  on  the  evening  of 
every  day  if  the  House  rises  before  nine  o'clock.  I  was  engaged 
out  that  evening  and  had  not  time.  Had  I  pursued  the  usual 
course  I  should  have  written  and  sent  to  the  Governor  a  jour- 
nal in  accordance  with  the  memoranda.  I  would  have  sent  it 
according  to  the  order  made  when  the  House  adjourned.  I  sent 
journals  not  corresponding  with  the  original  order  of  the  House. 

Question  by  Mr.  Pinsent. — ^Then  the  journals  you  sent  to  the 
Governor  were  as  false  as  those  you  hold  in  your  hand  ? 

Answer. — An  exact  copy. 

Question. — Why  was  the  alteration  made,  and  for  what  pur- 
pose? 

Objected  to  by  Mr.  Little,  and  not  allowed. 

I  am  well  acquainted  with  the  keeping  of  journals  and  par- 
liamentary practice.  Knew  an  occasion  in  1852  when  the  House 
adjourned  to  two  or  three  o'clock,  and  on  the  Speaker's  summons 
met  at  twelve  o'clock  to  pass  an  address  on  account  of  great 
distress  suddenly  arising  from  shipwrecks.  In  this  case  the 
entries  in  the  journals  exactly  corresponded  with  the  proceed- 
ings of  the  House.  On  the  present  occasion  the  entry  is  diffe- 
rent from  the  fact  I  made  the  present  journals  on  Friday 
morning  and  did  not  alter  them  without  being  instructed  to  da 
80.    The  House  met  on  Friday,  I  mean  some  members  met  with 
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-the  Speaker,  in  the  Assembly  room,  three  besides  the  Speaker, 
viz. :  hons.  Messrs.  C.  F.  Bennett,  T.  Glen  and  T.  Talbot 

These  are  three  gentlemen,  members  of  the  Executive,  who 
Art  very  often  present  in  the  building.  There  was  a  call  of  the 
House  for  a  stated  day,  the  3rd  of  March,  according  to  order 
made  on  the  24th  February,  the  day  that  the  House  adjourned 
for  a  week.  The  professed  committee  was  appointed  on  the 
2nd  of  April.  The  order  of  the  day  was  read  after  the  call  of 
the  House.  Several  of  the  members  summoned  were  absent 
from  St.  John's  and  living  at  a  distance.  Never  except  on  this 
occasion  have  I  made  an  incorrect  entry. 

Question. — ^Who  desired  you  to  do  this  ? 

Mr.  Little  objected. 

The  Chief  Justice. — I  do  not  think  this  question  is  relevant. 
The  main  question  is  the  question  of  adjournment  for  a  week, 
and  whether  the  meeting  of  the  members  from  day  to  day  will 
-cure  that  defect.  With  regard  to  that  adjournment  there  have 
been  conflicting  affidavits,  and  in  consequence  two  witnesses 
have  been  brought  here  and  examined.  They,  and  the  Attorney 
Generars  admission,  have  sufficiently  proved  that  adjournment, 
^nd  there  is  now  no  question  about  the  fact.  All  that  is  mate- 
rial to  the  case,  but  being  disposed  of,  we  have  no  right  to  go 
into  other  matters.  The  matter  in  the  Speaker's  affidavit  is 
•only  in  reply  to  matter  of  inducement  in  the  affidavit  of  Messrs. 
Carter,  Whiteway  and  McNeily.  I  think  it  was  well  that  the 
witness  should  sUite  that  the  false  entry  was  not  made  on  his 
own  mere  motion,  but  we  are  only  here  to  obtain  material  facts, 
and  having  these  settled  we  have  nothing  further  to  do. 

Justice  Robinson. — I  agree  in  great  measure  with  my  learned 
brother  the  Chief  Justice.  But  here  a  number  of  questions 
have  been  put  as  to  a  wrong  entry  in  the  journals  of  the  House 
-of  Assembly,  which  is  a  public  body,  and  the  record  of  which 
must  be  of  importance  to  persons.  Evidence  of  fraud  can  always 
be  introduced  to  impugn  the  validity  of  writings,  and  I  do  not 
see  how  we  can  stop  short  at  this  point  when  this  question  is 
put  as  to  the  alteration  of  a  solemn  instrument.  It  may  be  said 
that  the  Clerk  is  not  the  organ  of  the  House  who  alone  could 
give  orders  to  the  clerk.  When  Mr,  Stuart  says,  I  was  ordered 
to  make  this  wrong  entry,  it  seems  that  if  this  question  be  not 
answered,  we  arc  stopping  short  in  a  matter  with  r^ard  to 
which  we  have  in  the  affidavits  a  conflict  of  testimony.  Bat 
there  is  yet  another  ground  in  favour  of  this  question  being  pat 
Mr.  Speaker  Bennett  has  been  brought  here  by  his  affidavit. 
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The  Court  has  brought  in  Messrs.  Stuart  and  Hayward.  If  the 
Speaker  swears  that  he  did  not  direct  an  incorrect  or  unlawful 
entry  to  be  made,  I  think  it  only  just  to  Mr.  Stuart  that  the 
^juestioh  should  be  put.  If  on  the  other  hand  Mr.  Stuart  has 
iicted  without  authority,  it  is  only  right  that  the  Speaker  should 
be  vindicated  I  do  not  think  that  any  other  person  except  the 
Speaker  had  authority  to  order  the  Clerk.  The  Speaker  by 
pledging  his  oath  to  a  controverted  fact  has  exposed  the  clerk 
to  a  grave  imputation.  I  think  that  we  should  have  the  whole 
matter  out  in  order  that,  to  use  a  colloquial  expression,  "  the 
.saddle  may  be  placed  on  the  right  horse."  I  think  the  question 
.should  be  confined  as  to  whether  or  not  the  order  was  given  by 
the  Speaker,  I  am  of  opinion  that  in  this  shape  the  question 
.should  be  put. 

Per  Hayward,  J. — I  agree  witli  the  Chief  Justice  that  this 
question  is  not  material  to  the  present  issue.  The  real  question 
is  did  the  House  adjourn  for  a  week  ?  That  is  admitted.  It  is 
no  material  fact  as  to  who  was  the  authority  by  which  the  alte- 
ration in  the  journals  was  made. 

The  question  was  not  allowed.     Examination  continued. 

Question. — On  the  2nd  of  April  were  the  parties  ordered  to 
Attend  at  the  bar  of  the  House  ?  Messrs.  Whiteway  &  McNeily 
were  notified  on  the  Ist  of  April  in  writing.  I  don't  swear  that 
the  parties  were  ordered  to  attend.  They  were  informed  that 
on  the  2nd  of  April  the  committee  would  be  chosen.  This 
notification  was  simply  one  of  a  series  of  notifications. 

After  the  close  of  Mr.  Stuart's  evidence,  Messrs.  Whiteway 
And  Pin.«ent  addressed  the  Court  in  support  of  the  rule  at  con- 
siderable length,  citing  numerous  cases,  contending  for  the 
jurisdiction  of  the  Court,  and  that  the  words  of  the  Act  were 
^lear,  precise  and  imperative,  and  that  to  permit  an  evasion  or 
violation  of  its  provisions  might  be  attended  with  the  gravest 
consequences.  We  are  unable  to  give  the  arguments  and 
speeches  of  these  learned  gentlemen  in  full,  but  we  have  no 
doubt  that  the  judgment  of  the  Court  will  when  delivered  set 
out  everything  that  is  necessary  for  the  information  of  the 
public. 

At  the  close  of  the  arguments,  the  Chief  Justice  said,  that 
this  was  a  very  novel  and  important  case  and  one  not  to  be 
hastily  determined.  The  laborious  argument  of  counsel  and  the 
number  of  cases  cited  proved  its  difficulty  and  importance  as 
a  question  of  law.  His  Lordship  suggested  whether  counsel 
^Yould  consent  to  take  judgment  in  Chambers  as  none  could  be 
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delivered  now  until  20th  of  May.  Counsel  not  assenting,  His^ 
Lordship  said,  then  this  case  must  stand  for  judgment  until  the 
20th  of  May,  therefore  let  the  rule  be  enlarged  to  time. 

Mr,  Whiteway,  Q.  C.,and  the  Han.  Mr.  FinserU,  Q.  C,  of  Coun- 
sel, and  Mr,  McNeUy,  Solicitor,  for  the  sitting  members. 

Acting  Attorney  Gentral  Little  and  Mr,  Kent  for  the  com- 
mittee and  petitioners  Woods  and  LeMessurier. 


In  the  matter  of  the  motion  for  a  proiubition  against 
HENRY  LeMESSURIER  and  JOHN  WOODS,  and 
PETER  BRENNAN,  THOMAS  TALBOT,  JAMES  L 
NOONAN,  ROBT,  JOHN  PARSONS.  JAS.  JORDAN, 
HENRY  RENOUF  and  FRANCIS  WINTON,  on  behalf 
of  FRED.  B.  T.  CARTER  and  EDWARD  EVANS. 

1870,  May,    Hoyles,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

Practice— Prohibition^  writ  of— Committee  of  House  of  A9sembly-~Enquir}f  into 

controverted  election— 23  Vic,,  cap.  11 — Adjournment  from  day  to 

day — Falsification  of  Jottmals  of  Assembly, 

Under  23  Vic,  cap,  11,  an  Act  for  the  trial  of  controverted  elections,  a  petition 
\ras,  on  the  18th  of  February,  A.  D.  1870,  presented  to  the  Houm  of  Assembly 
by  Henry  LeMessurier  and  John  Woods,  complaining  of  the  undue  election 
and  return  of  F.  B.  T.  Carter,  Esq.,  and  Edwanl  Evans,  Esq.,  for  the  District 
of  Burin.  The  24th  of  the  same  month  at  4  p.  m.  was  fixed  by  the  House  of 
Assembly  for  the  consideration  of  the  petition.  Ou  the  said  day  and  at  the 
time  appointed.  Carter  and  Evans  attended  with  their  agents  and  attorneys, 
having  duly  apprised  the  Speaker  of  their  attendance.  The  order  of  the  day 
for  considering  the  petition  was  then  read,  previous  to  calling  the  House.  The 
House  adjourned  for  one  week,  twenty  members  (the  number  required  for  the 
trial  of  an  election  petition)  not  being  present  The  Assembly  after  meeting  at 
the  expiration  of  the  week  continued  to  adjourn  until  the  2nd  of  April  follow- 
ing, when  having  mot  it  proceeded  to  appoint  a  committee  to  consider  the 
election  petition.  An  application  was  then  made  to  the  Supreme  Court  on 
behalf  of  the  sitting  members  for  a  writ  of  prohibition,  directed  to  the  peti- 
tioners and  the  committee  to  restrain  the  former  from  prosecuting  and  the 
latter  from  proceeding  with  the  enquiry  on  the  grounds— (1),  That  the  Hoosr 
of  Assembly  on  February  24th,  the  day  appointed  for  considering  the  petition. 
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omitted  to  call  the  Honse  before  proceeding  with  the  order  of  the  day.  (2), 
That  by  haviDg  adjourned  for  a  week  instead  of  to  the  following  day,  the  com- 
mittee were  illegally  constituted.  A  rule  nisi  having  been  granted,  the  Attor- 
ney General  appeared  for  the  petitioners  and  committee  and  contended— ^a^, 
That  the  Court  had  no  jurisdiction  ovpr  the  proceedings  of  the  House  of 
Assembly,  fb)^  That  the  promovents  should  have  appeared  before  the  com- 
mittee before  applying  for  the  writ,  (e).  That  the  omission  to  call  the  House 
and  the  ad(jonmment  for  a  week  were  irregularities  which  could  not  affect  the 
constitution  of  the  committee,  (d).  That  the  irregular  a<jyoumraent  of  the 
House,  was  cured,  by  the  Speaker,  ojScers  and  certain  members  of  the  House 
meeting  each  day  during  the  week  of  adjournment ;  and  (e).  That  if  the  com- 
mittee were  illegally  appointed,  they  were  consequently  not  an  inferior  Court 
and  a  writ  of  prohibition  would  not  therefore  lie. 

//«/J— (Making  the  rule  absolute).  There  is  nothing  in  the  character  or  consti- 
tution of  the  inferior  Court  (the  election  committee)  as  emanating  from  the 
Hoaae  of  Assembly  which  limits  or  restricts  the  jurisdiction  of  the  Supreme 
Court  over  it.  The  Lex  et  conauettulo  ParliavitnU  itself  part  of  the  law  of 
England,  has  no  application  to  Colonial  Legi-slatures.— ("JTiW^y  v.  Carson. — 
Doyle  V.  Falconer,  followed). 

Jleld — The  appointment  of  the  committee  was  contrary  to  and  inconsistent  with 
the  requirements  of  the  Statute  in  that  it  was  imperative  and  absolute  and  the 
very  substance  of  the  enactment  that  the  Assembly  should  acyonm  to  the  next 
day  and  not  over  for  a  week.  There  was  therefore  no  committee  and  no  court, 
and  all  proceedings  under  it  were  null  and  void.  The  Speaker,  officers  and 
some  of  the  members  voluntarily  assembling  each  day  during  the  adjoum:r4ent 
had  no  power  in  law,  political  or  legislative,  and  cannot  over-rule  a  former 
resolution  of  the  House 

//e2(2— Whenever  a  body  of  men  with  some  plausible  show  of  jurisdiction  assume 
to  exercise  judicial  functions  whereby  the  rights  of  the  subject  are  endangered. 
a  writ  of  prohibition  will  go  to  stay  such  usurped  authority. 

The  promovents  above  named  are  the  sitting  members  in  the 
House  of  Assembly  for  the  district  of  Burin,  Messrs.  LeMes- 
surier  and  Woods  were  candidates  at  the  late  election  for  that 
Strict  in  opposition  to  the  sitting  members,  and  are  now  peti- 
tioners to  the  Assembly  against  their  return,  and  the  other 
parties  above  mentioned  are  a  select  committee  of  the  House 
appointed,  as  is  alleged,  for  the  trial  of  such  petition  under  the 
local  Act  for  the  trial  of  controverted  elections,  23  Vic,  c.  11. 

Daring  the  last  April  term  of  this  Court,  Mr.  Whiteway, 
Q.  C,  of  counsel  for  the  sitting  members,  applied  for  a  writ  of 
prohibitioii  to  be  directed  to  the  petitioners  and  the  members 
of  the  committee,  to  restrain  the  former  from  prosecuting,  and 
the  latter  from  proceeding  with  that  inquiry. 

The  application  was  based  upon  the  following  affidavit : 
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IN  THE  SUPREME  COURT. 

Newfoundland,  \ 
St.  John's,  to  wit.j 

Frederic  B.  T.  Carter  and  William  V.  Whiteway,  both  of  St^ 
Johu's,  aforesaid,  Queeu's  Counsel,  and  Alex.  J.  W.  McNeily^ 
of  the  satue  place,  Attorney-at-Law,  severally  make  oath  and 
say,  and  first,  the  said  Frederic  B  T.  Carter  for  himself  suith^ 
that  on  the  18th  day  of  February  last  a  petition  from  Henry 
LeMessurier  and  John  Woods,  styling  themselves  as  both  of 
St.  John's,  aforesaid,  merchants,  was  presented  to  the  Hono- 
rable the  House  of  Assembly  of  this  Island,  complaining  of  an 
undue  election  or  return  of  this  deponent,  Frederic  B.  T.  Carter 
and  Edward  Evans,  for  the  district  of  Burin,  in  this  Island,  at> 
the  last  general  election  of  members  to  serve  in  the  House  of 
Assembly,  held  in  November  last,  at  which  election  the  said 
petitioners  were  candidates  for  the  district.  The  hour  of  half- 
past  four  o'clock,  on  Thursday  the  24th  day  of  February  last,, 
was  appointed  by  tlie  said  House  of  Assembly  for  the  conside- 
ration of  the  said  petition.  That  at  the  said  last  named  tim& 
this  deponent,  and  the  said  Edward  Evans,  by  their  counsel 
and  agent,  the  said  William  V.  Whiteway  and  Alexander  J.  W. 
McNeily,  attended  in  the  said  House  of  Assembly,  of  which 
attendance  the  Honorable  the  Speaker  was  duly  apprised.  And 
the  said  William  V.  Whiteway  and  Alex.  J.  W.  McNeily,  for 
themselves  say,  that  on  the  said  last  named  day  and  hour  they 
attended  in  the  said  House  of  Assembly  as  counsel  and  agents- 
for  said  Carter  and  Evans,  when  the  Order  of  the  Day  for  con- 
sidering the  said  petition  was  read  by  the  said  Speidcer,  Thos. 
B.  Bennett;  Esq.,  the  said  House  not  having  been  previously 
called;  that  the  said  Speaker  then  directed  all  strangers  to* 
withdraw,  whereupon  these  deponents,  the  said  Whiteway  and 
McNeily,  withdrew ;  and  the  said  Frederic  B.  T.  Carter,  Wm. 
Y.  Whiteway  and  Alexander  J.  W.  McNeily,  for  themselves 
say,  that  immediately  after  the  said  Whiteway  and  McNeily  so 
withdrew  as  aforesaid,  these  deponents  went  into  the  otBce  of 
John  Stuart,  Esq.,  the  Clerk  of  the  said  House,  and  remained 
there  for  the  space  of  ten  minutes,  when  the  Solicitor  of  the 
said  House,  Augustus  0.  Hayward,  Esq..  came  into  the  said 
office  and  informed  these  deponents  that  the  said  House  of 
Assembly  had  adjourned  until  that  day  week,  namely,  Thurs- 
day the  third  day  of  March  ultimo.  And  this  deponent,  Wm, 
Y.  Whiteway,  for  himself  saith,  that  on  the  evening  of  Thurs- 
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day  the  twenty-fourth  of  February  inst,  about  the  hour  of  half 
past  six  o'clock,  he  met  the  said  Speaker,  when  a  conversation 
to  the  following  purport  and  effect  took  place :  Deponent  asked 
the  said  Speaker  what  had  been  done  in  the  House,  when  the* 
said  Speaker  told  this  deponent  that  the  said  House  of  Assem- 
bly had  adjourned  until  that  day  week,  namely,  the  third  day 
of  March  aforesaid,  and  that  in  the  meantime  a  messenger 
would  be  sent  to  Harbor  Grace  to  summon  the  members  there 
to  Attend  upon  the  last  named  day ;  that  the  said  Speaker  also- 
told  this  deponent  that  he  had  doubts  as  to  whether  they  ought 
not  to  have  adjourned  until  the  next  day,  according  to  that 
section  of  the  Act.  Deponent  asked  **  what  section  ?"  The 
said  Speaker  replied  "  the  section  which  provides  that  the  House 
shall  adjourn  until  the  next  day,"  but,  he  then  said, ''  you  know 
'  the  next  day '  in  parliamentary  language  means  the  next  day 
upon  which  the  House  shall  sit,"  or  words  to  that  effect.  And 
these  deponents,  William  V.  Whiteway  and  Alexander  J.  W. 
McNeily  say,  that  they  have  protested  in  writing  against  the 
proceedings  of  the  said  House  of  Assembly. 

And  this  deponent,  the  said  Frederic  B.  T.  Carter,  saith,  that 
uo  step  was  taken  as  regards  the  said  petition  or  Order  of  tiie 
Day,  from  the  said  twenty-fourth  day  of  February  until  Satur- 
day the  second  day  of  April  instant,  upon  which  day  the  House' 
having  met  proceeded  to  appoint  a  committee  of  Thos.  Talbot^ 
Peter  Brennan,  James  L.  Noonan,  Robt.  J.  Parsons,  jr.,  James 
Jordan,  Henry  Renouf  and  Francis  Winton,  who  were,  in  the 
absence  of  this  deponent,  his  counsel  and  agents,  and  contrary 
to  their  protest,  appointed  and  sworn,  as  it  is  said  and  pretend- 
ed, under  and  by  virtue  of  the  Act  23rd  Victoria,  chapter  11^ 
by  which  Act  the  said  House  of  Assembly  professed  to  be  gov- 
erned as  regards  the  said  petition.  And  this  deponent  further 
saith,  that  on  other  further  strict  enquiry  he  has  ascertained 
that  the  said  House  of  Assembly  did  not  proceed  on  the  twenty- 
fourth  day  of  February  last  with  the  order  of  the  day  for  the* 
consideration  of  the  said  petition,  or  appoint  a  committee.  And 
this  deponent  likewise  saith,  and  that  from  inquiry  instituted 
by  him  he  has  no  doubt  whatever,  and  verily  believes,  that  the 
said  House  did  adjourn  on  and  from  Thursday  the  said  twenty- 
fourth  day  of  February  last  until  Thursday  the  third  day  of 
March  last,  and  not  until  the  next  day  or  day  following  the 
gaid  twenty-fourth  day  of  February  as  appears  by  the  entry  in 
the  journals  of  the  said  House,  which  entry  is  contrary  to  the 
fact ;  and  deponent  verily  believes,  that  the  said  incorrect  and 
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unlawful  entry  was  directed  to  be  made  by  the  said  Speaker 
Jifter  tiie  said  House  had  so  adjourned  for  a  week,  as  aforesaid, 
and  the  members  of  the  same  had  separated  for  the  day.  And 
this  deponent  lastly  saith,  that  in  full  corroboration  of  the  cir- 
cumstances aforesaid,  he  has  requested  John  Stuart,  Esquire, 
Clerk  of  the  said  House,  and  the  said  A.  0.  Hayward,  Esquire, 
Solicitor,  to  make  affidavit  thereof,  but  that  they  refused  until 
ordered  by  the  Court  to  do  so.  That  the  said  parties  were  pre- 
sent at  the  proceedings  of  the  said  House  on  the  said  twenty- 
fourth  day  of  February,  and  deponent  is  desirous  that  order  may 
be  made  accordingly  for  the  examination  of  the  said  parties 
before  this  honorable  Court,  or  as  may  be  directed.  That  this 
deponent,  and  the  8}iid  Edward  Evans,  were  duly  returned, 
gazetted,  sworn,  and  had  taken  their  seats  as  members  uf  the 
•said  House  of  Assembly  for  the  district  of  Burin  as  aforesaid. 

(Signed),        F.  B.  T.  Cakter, 
W.  V.  Whiteway, 
Alexk,  J.  W.  McNeily. 

Sworn  before  me,  at  St.  John's,  aforesaid,  this' 
5th  day  of  April,  A.  D.  1870,  by  the  said 
Frederic  B.  T.  Carter,  Wm.  V.  Whiteway 
and  Alex.  J.  W.  McNeily, 

(Signed),  M.  W.  Walbank, 

Commr.  Affidts.  Sup.  Court. 

And  upon  the  facts  therein  stated  and  under  authorities 
which  he  cited,  Mr.  Whiteway  contended  that  by  reason  of  the 
House  having,  on  the  24th  of  February,  the  day  appointed  for 
considering  the  petition,  omitted  to  call  the  House  before  pro- 
ceeding with  the  order  of  the  day,  and  of  their  having,  upon 
finding  that  there  were  not  twenty  members  present  besides  the 
Speaker,  adjourned  the  House  for  a  whole  week,  instead  of  the 
following  day,  the  committee  were  illegally  constituted,  and 
that  as  they  had  taken  the  oath  prescribed  by  the  Act,  and  were 
about  wrongfully  to  proceed  with  the  trial  of  the  petition,  against 
.the  wishes  and  to  the  possible  prejudice  of  his  clients,  this  Court 
ought  to  exercise  the  power  it  possesses  over  all  inferior  tribu- 
nals, to  restrain  the  committee  from  further  proceedings. 

The  Court  refused  to  order  the  immediate  issuing  of  the  writ» 
J)ut  granted  a  rule  nisi  upon  the  petitioners  and  the  committee, 
with  a  stay  of  proceedings  in  the  meantime.  An  application  was 
then  made  by  Mr.  Whiteway  for  the  compulsory  examination 
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«f  the  Clerk  and  Solicitor  of  the  Assembly,  but  this  was  also 
refused,  but  with  an  intimation,  that  if  the  affidavits  of  these 
-oflScers  were  not  produced  by  the  other  side,  the  application 
might  be  renewed  during  the  progress  of  the  case,  should  their 
evidence  appear  to  be  necessary  for  establishing  the  truth  upon 
iiny  material  points  in  controversy. 

Upon  the  return  of  the  rule,  being  the  last  day  of  the  April 
term,  the  Attorney  General  appear^  for  the  petitioners  and 
the  committee,  and  after  protesting  against  the  authority  of  the 
Court  to  interfere  with  what,  as  he  alleged,  were  the  proceed- 
ings of  the  Assembly  in  a  matter  of  which  they  alone  had  cog- 
nizance, took  a  preliminary  exception  to  the  rule  nid  as  not 
being  in  accordance  with  the  terms  of  the  sixth  of  the  Practice 
Rules  of  tlie  Supreme  Court,  which  prescribes  that  rules  nisi  to 
set  aside  proceedings  for  irregularity  shall  state  in  the  rule  it- 
self the  grounds  intended  to  be  relied  upon. 

The  Court,  however,  were  of  opinion  that  the  sixth  rule  had 
reference  only  to  irregular  proceedings  in  the  Supreme  and 
<]'entral  Circuit  Courts,  (see  also  4-  G-  -^-  ^^-  S,  il8),  and  over- 
ruled this  objection. 

The  Attorney  General  then  read  the  following  affidavit  of 
Thomas  R.  Bennett,  Esq.,  Speaker  of  the  Assembly : — 

IN  THE  SUPREME  COURT  OF  NEWFOUNDLAND. 

Xewtoundland,  \ 
5t.  John's,  to  wi»j.J 

Thomas  R.  Bennett,  of  St.  John's,  Speaker  of  the  Honorable 
the  House  of  Assembly  of  Newfoundland,  maketh  oath  and 
saith,  that  on  the  twenty-fourth  day  of  February  last  past,  being 
the  day  appointed  by  the  said  House  of  Assenxbly  for  the  con- 
sideration of  the  petition  to  the  said  House  of  Assembly  from 
Henry  LeMessurier  and  John  Woods,  complaining  of  an  undue 
election  or  return  of  Frederic  B,  T.  Carter  and  Riward  Evans, 
as  members  for  the  District  of  Burin,  in  the  said  island,  at  the 
General  Election  of  members  to  serve  in  the  said  House  of 
Assembly,  held  in  November  last,  the  order  of  the  day  for  con- 
sidering the  said  petition  was  not  formally  read  by  this  depo- 
nent previous  to  the  House  being  called.  That  on  the  said  day 
he,  this  deponent,  being  then  in  bis  place  in  the  said  House 
and  acting  as  Speaker  thereof,  informed  the  said  House  that  the 
said  order  could  not  be  formally  read  until  it  was  found  that 
there  were  twenty  members  of  the  said  House  present,  exclu- 
v 
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flive  of  the  Speaker,  nor  the  parties  to  the  said  petition,  or  their 
counsel,  were  called  to  the  bar.  That  on  the  said  day  and  at 
the  time  appointed  for  the  consideration  of  the  said  petition  the* 
said  House  was  called,  and  it  being  found  that  there  were  not 
twenty  members  present,  exclusive  of  the  Speaker,  the  said  peti- 
tion was  not  proceeded  with.  That  the  said  House  met  on  the 
next  day,  at  a  particular  hour,  and  it  being  again  found,  after  a 
call  of  the  House,  that  there  were  not  twenty  members  present, 
excludive  of  the  said  Speaker,  the  House  adjourned  to  the  fol- 
lowing day  at  a  particular  hour,  and  so  continued  to  do  from  day 
to  day  until  Saturday  the  second  day  of  the  now  present  month 
of  April,  when  the  House  was  again  called,  and  it  being  found 
that  there  wore  twenty  members  present,  exclusive  of  the 
Speaker,  the  parties  to  the  said  petition  were  ordered  to  attend 
at  the  bar  of  the  House,  the  doors  of  the  House  were  then  lock- 
ed and  no  members  permitted  to  enter  or  depart,  the  oi-der  of 
the  day  for  considering  the  said  petition  was  then  read,  and 
afteiwards  and  in  the  way  directed  by  the  Act  passed  in  the 
twenty-third  year  of  the  reign  of  Her  present  Majesty,  entitled 
*'  An  Act  to  regulate  trial  of  Controverted  Elections,  or  returns 
of  members  to  serve  in  the  House  of  Assembly,"  a  committee 
was  appointed  to  try  and  determine  the  merits  of  the  said  re- 
turn or  election.  That  the  counsel  and  agents  of  the  said  Fred. 
B.  T.  Carter  and  Edward  Evans  were  duly  notified  of  the  inten- 
tion of  the  House  to  proceed  to  the  appointment  of  the  said' 
committee  on  the  second  day  of  April.  And  this  deponent  fur- 
ther saith,  that  he  did  not  direct  any  unlawful  or  incorrect  entry 
to  be  made  in  the  journals  of  the  said  House  respecting  an  ad- 
journment of  said  House  from  the  said  twenty-fourth  day  of 
February  to  the  third  day  of  March  last  past,  as  mentioned  in 
the  affidavit  in  this  matter  made  by  the  said  Frederic  B.  T. 
Carter  and  William  V.  Whiteway  and  Alex.  J.  W.  McNeily,  nor 
is  be  aware  that  any  such  entries  have  been  made  in  the  said 
journals,  and  he  further  saith  that  the  said  journals  were  read 
over  to,  approved  of,  and  confirmed  by  the  said  House  at  its 
then  next  sitting. 

(Signed).  Thos.  IL  Bennett. 

Sworn  to  at  St.  John's,  this  9th  day  of\ 
April.  A.  I).  1870,  and  before  me,      j 

(Signed),  il.  W.  Walbank, 

Com,  of  Affits^ 
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And  then  proceeded  to  shew  CHUse  to  the  rule  nui,  by  contend- 
ing that  it  should  be  discharged,  on  some  one  or  uU  of  the  fol- 
lowing grounds,  in  support  of  whicii  he  cited  several  authorities. 
First, — That  the  committee  being  a  part  of  the  Assembly  itself, 
and  being  appointed  by  that  body  for  the  purpose  of  conduct- 
ing and  determining  an  inquiry  into  the  claims  of  certain  parties 
to  seats  in  the  House,  to  prohibit  it  from  proceeding  in  accord- 
ance with  the  ordei-s  of  tlie  House,  would  be  an  illegal  interfer- 
ence with  the  exclusive  powers  and  privileges  of  the  Assembly, 
for  which  no  authority  or  precedent  could  be  found.    Secondly, — 
That  before  applying  for  a  writ  of  prohibition  the  promovents 
should  have  appeared  in  the  Court  below  which  they  had  not 
done.      Thirdly, — ^That  assuming  (what  he   neitlier  admitted 
nor  denied)  that  there  had  been  no  call  of  the  House  prior  to 
reading  the  order  of  the  day  on  the  24th  of  February  and  that 
the  House  had  adjourned  for  a  week  on  that  day,  the  omission 
in  the  one  case  and  the  proceeding  complained  of  in  the  other, 
were  mere  irregularities,  which  (the  words  of  the  Statute  being 
directory  only,  and  not  imperative)  could  not  aflect  the  consti- 
tution of  the  committee ;  and  that  the  irregular  adjournment 
was  cured  by  the  House  meeting,  as  was  alleged,  on  the  25th  of 
February,  and  continuing  its  sittings  by  regular  adjournments 
until  the  day  when  the  committee  was  appointed,  and  in  sup- 
port of  this  position  the  Attorney  General  cited  an  instance 
from  the  journals  of  the  Assembly  of  1852,  in  which,  after  hav- 
ing adjourned  from  one  day  until  two  o*clock  the  next  day,  the 
AjMembly  nevertheless  met  at  twelve  on  that  day,  by  direction 
of  the  Speaker,  for  the  purpose  of  considering  of  the  relief  to  be 
aflbrded  to  certain  distressed  sealers.     Fourthly, — That  if,  as 
alleged,  the  committee  was  in  fact  illegally  constituted,  it  was 
in  law  no  Court  at  all,  that  a  writ  of  prohibition  would  not 
therefore  lie  to  it,  and  that  the  promovents'  remedy  was  to  await 
its  action  and  institute  proceedings  only  when  actually  ag- 
grieved. 

At  the  close  of  the  Attorney  s  Generars  argument  Mr.  White- 
way  again  moved  for  the  examination  of  the  Clerk  and  Solicitor 
of  the  House,  and  the  Court  being  of  opinion,  that  owing  to  the 
ambiguous  and  unsatisfactory  character  of  the  Speaker's  affida- 
vit, some  doubt  existed  as  to  the  fact  of  the  adjournment  being 
to  the  third  of  March,  such  examination  was  ordered. 

Upon  its  being  entered  upon,  the  Attorney  General,  on  be- 
half of  his  clients,  admitted  that  the  adjournment  was  for  a 
week  ns  alleged ;  but  the  inquiry  was  nevertheless  proceeded 


308    LeMESSURIER  et  al  v.  CARTER  and  EVANS, 

vrith  for  the  purpose  of  informing  the  Court  of  the  circuinsUinces 
under  which  the  House  hud,  as  was  stated  by  the  Speaker,  met 
on  the  following;  day,  and  it  then  appeared  that  on  the  24th  of 
February  the  House  was  not  called  over  previously  to  the  order 
of  the  day  being  read,  that  in  consequence  of  there  not  lieing 
twenty  nieml^ers  present  beside  the  Speaker,  the  House  had  ad- 
journed to  the  third  day  of  March ;  that  after  the  House  rose 
the  legality  of  this  adjournment  was  doubted,  and  that  in  con- 
sequence, the  Speaker  and  certain  members  (three  or  four,  as 
deposed  by  the  Clerk,  at  least  ten,  but  not  twenty,  as  stated  by 
the  Solicitor)  met  the  next  day  at  the  usual  time  and  place, 
with  the  view  of  eoriecting  this  mistake,  and  continued  to  meet 
and  adjourn  daily  until  the  third  of  March,  from  which  day  the 
House  regularly  met  and  adjourned  from  day  to  day  until  the 
second  of  April,  when,  the  required  number  being  present, 
the  committee  were  appointed.  It  further  appeared  that  the 
originiil  notes  of  the  proceedings  of  the  twenty-fourth,  as  taken 
officially  by  the  Clerk,  correctly  stated  the  adjournment  accord- 
ing to  the  fact,  but  that  the  full  journals  untruly  stated  that 
the  House  had  adjourned  to  the  next  day,  that  the  journals  were 
so  made  up  by  the  Clerk,  not  of  his  own  accord,  but  by  direction 
of  some  whose  orders  he  felt  bound  to  obey,  but  whose  names, 
the  disclosure  being  objected  to  by  the  Attorney  General  as 
irrelevant,  did  not  appear,  and  that  the  succeeding  journals  to 
the  3rd  March  w^ere  made  upon  the  assumption  of  continued 
regular  adjournments  of  the  House  from  day  to  day. 

After  this  evidence  had  been  given,  Messrs.  Whiteway  and 
Pinsent,  Q.  C,  in  support  of  the  rule,  were  heard  in  reply.  The 
Court  reserved  their  judgment  until  to-day,  and  in  the  mean- 
time they  have  given  this  subject  full  and  careful  consideration. 

The  questions  raised  for  consideration,  though  not  of  so  much 
difficulty  as  might  at  first  be  supposed,  are  yet  novel  and  im- 
portant. Novel,  because  for  reasons  presently  to  be  noticed,  no 
case  strictly  analagous  to  the  present  can  be  found  in  EngliA 
jurisprudence,  and  I  cannot  learn  that  any  of  a  similar  charac- 
ter has  occurred  in  any  of  the  colonies ;  and  important,  not  only 
because  it  is  supposed  to  concern  the  powers  and  privileges  of 
the  House  of  Assembly,  but  also  by  reason  of  the  interests  im- 
mediately involved  in  it,  since  if  the  rule  be  discharged,  the 
sitting  members  may  be  compelled  to  defend  their  seats  before 
a  tribunal  in  which  they  profess  to  have  no  confidence ;  while, 
if  it  be  made  absolute,  the  petitioners  may,  without  any  fault  of 
their  own,  be  deprived  of  the  opportunity  of  having  their  claim 
to  seats  in  the  Legiskture  investigated  and  possibly  allowed. 
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With  the  novelty  or  importance  of  the  case,  however,  we  have 
nothing  to  do,  further  than  as  these  circumstances  should  stimu- 
late  us  to  a  more  thoughtful  consideration  of  it  Nor  may  we 
concern  ourselves  with  the  consequences  of  our  decision.  Our 
duty  is  simply  to  declare  the  law  as  we  believe  it  to  be,  and  in 
now  doing  so,  it  is  satisfactory  to  reflect,  that  if  we  should  be 
mistaken  in  our  conclusion,  a  tribunal  is  at  hand  by  which  our 
errors  may  be  corrected. 

The  application  which  has  been  made  to  us  is  for  a  writ  of 
prohibition  to  be  directed  to  an  election  committee  of  the  House 
of  Assembly,  to  restrain  it  and  those  who  are  suitors  before  it 
from  further  proceeding  with  an  enquiry  into  the  Burin  election. 

This  writ  is  defined  to  be  "a  writ  issuing  out  of  Superior 
Courts  at  Westminster,  directed  to  the  judge  and  parties  to  a 
suit  in  any  Inferior  Court,  commanding  them  to  cease  from  the 
prosecution  thereof,  on  the  ground  that  the  case  does  not  be- 
long to  that  jurisdiction"  (3  St,  Covi,  680),  and  it  is  granUible  ex 
debito  justitice  (though  not  of  course)  upon  pufficieut  grounds. — 
Jackson  <&  Beaumont,  11  Ex-Bardell  et*  Veley,  12  Ad,  cfe  Ellis 

By  the  first  section  of  5  Geo.  4,  c.  67,  commonly  known  as 
the  "Judicature  Act,"  the  Supreme  Court  has  within  this  col- 
ony and  its  dependencies  the  same  jurisdiction  that  the  Courts 
at  Westminster  have  in  England.  An  election  committee  con- 
stituted under  the  local  Act  23  Vic,  cap.  11,  for  the  trial  of 
controverted  elections  being  a  place  where  justice  is  judicially 
administered  (Coke  on  Litt,  08)  is  undoubtedly  a  court,  and 
having  only  a  limited  jurisdiction  (Mayor  of  London  v.  Cox, 
H,  L.  Cat.  1007)  is  an  Inferior  Court. 

Tt  necessarily  follows  that  if  in  the  present  case  suHicient 
grounds  have  been  shewn  for  this  writ  we  are  ho^nid  to  grant 
it,  unless  as  is  contended  by  the  Attorney  General,  there  is 
something  in  the  character  or  constitution  of  this  Inferior  Court,, 
and  emanating  from  the  House  of  Assembly,  which  limits  and 
supersedes  our  ordinary  authority  in  this  respect. 

Tlie  case  then  resolves  itself  into  this  enquiry.  Is  our  authority 
here  restricted  as  the  Attorney  (General  maintains  it  is,  and  if  not, 
have  sufficient  grounds  been  shewn  for  the  issuing  of  the  writ  ? 

To  consider  these  questions  in  their  order.  An  election  com- 
mittee although  composed  entirely  of  members  of  the  House  of 
Assembly,  chosen  and  put  in  motion  by  that  body,  is  essentially 
a  creature  of  the  law,  owing  its  existence  and  constitution 
wholly  to  an  Act  of  the  local  Legislature,  which  declares  and 
defines  its  functions  and  duties,  and  bestows  upon  it  all  the 
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powers  it  possesses.  Prima  fade  then,  like  uU  other  inferior 
legal  tribunals,  it  would  be  suboixlinate  and  subject  to  the  con- 
trol of  the  law  as  administered  by  the  Saperior  Courts.  What 
is  there  that  exempts  it  from  their  jurisdiction  ? 

The  aigument  of  those  who  contend  for  sucli  exemption  is, 
that  by  reason  of  its  composition  and  the  nature  of  the  subject 
matter  with  which  it  deals,  the  election  of  members  of  the 
House  of  Assembly,  it  is  responsible  to  the  Assembly  alone, 
and  no  other  power  can  lawfully  interfere  with  its  proceedings; 
and  it  is  said  that  during  the  whole  time  (nearly  a  century) 
during  which  the  Grenville  Acts  were  in  openition,  no  instances 
occurred  of  a  prohibition  being  even  applied  for  against  a  com- 
mittee appointed  under  their  provisions,  and  that  in  this  parti- 
cular an  analogy  existed  between  the  Assembly  and  the  House 
of  Commons. 

It  is  to  be  observed,  however,  that  in  Bruyeres  v.  ffaUomb, 
3  Ad.  and  E.,  cited  with  approval  in  Ransom  v,  Ihindas,  S Bimj 
N.  6'.,  the  Court  of  Queen's  Bench  reviewed  the  appointment  of 
an  election  committee  of  the  House  of  Commons,  chosen  under 
the  Imperial  Act  of  Geo  4.  c.  22,  on  which  our  Act  is  substan- 
tially based  declared  such  appointment  to  Ik?  illegal  and  refused 
to  enforce  the  decisions  of  the  committee,  and  although  it  is 
true  that  no  case  can  be  cited  of  a  prohibition  issuing  to  an 
election  committee  of  the  House  of  Commons,  that  is  so  bc- 
CJiuse  by  the  Lex  et  Consuetudo  Farliamenii,  itself  part  of  the 
law  of  England,  that  House  has  always,  and  in  a  manner  pecu- 
liar to  itself,  hud  ami  exercised  the  sole  and  exclusive  power  of 
enquiring  into  and  determining  upon  the  election  of  its  own 
members.— f:^  St.  Com.,  p  368. 

But  it  has  been  decided  too  often  to  be  now  a  matter  of 
doubt  or  controvei-sy,  that  the  Lex  et  Consuetvdo  Parliamenti 
has  no  appliciition  to  colonial  legislatures  (See  Doyle  v.  Falconer 
and  cases  there  cited,  4.  Moore,  N  S),  and  that  the  jiowers  and 
privileges  of  these  bodies  are  such  only  as  either  expressly,  or 
by  necessjiry  inference,  are  conferred  by  the  charters,  royal  in- 
structions, or  other  instruments  to  which  they  owe  their  origin, 
or  as  are  given  by  local  enactments  in  amendment  of  these  in- 
struments (1  Ch.  Op,  ^33-^03-296) ;  and  I  can  find  nothing  in 
the  commission  and  instructions  under  which  our  Legislature 
was  first  assembled,  or  in  any  of  the  Acts  passed  in  relation  to 
it,  which  exempts  either  the  Assembly  itself,  or  any  of  its  com- 
mittees, from  the  control  of  the  law  or  from  responsibility  for 
a  wrongful  act  where  they  exceed  their  powers;  and  in  the  in- 
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terest  of  public  justice  I  feel  constrained  to  add,  that  having 
regard  to  the  evidence  before  us  of  the  manner  in  which  the 
Journals  of  the  Asssmbly  have  been  dealt  with  in  this  case, 
and  to  the  danger  to  which,  were  such  proceedings  necessarily 
tolerated,  the  rights  of  individuals  might  be  exposed,  it  would 
in  my  opinion  be  a  very  great  misfortune  if  either  branch  of 
the  Legislature  had  power  to  commit  a  private  wrong,  and  the 
xouris  of  justice  should  be  powerless  to  afford  redress. 

The  general  principles  of  the  common  law  then,  giving  to  the 
Supreme  Court  jurisdiction  over  an  election  committee,  and  the 
special  exemption  from  control  which  prevails  for  election  com- 
mittees in  England,  having  no  existence  in  this  colony,  it  is 
manifest  that  the  Attorney  General's  contention  in  this  respect 
-cannot  prevail,  and  I  have  now  only  to  consider  the  grounds 
Aipon  which  our  interference  is  sought. 

The  grounds  relied  upon  are — that  on  the  24th  of  February, 
the  day  on  which,  by  order  of  the  House,  the  petition  was  to  be 
taken  into  consideration,  the  House  was  not  called  previously 
to  reading  the  order  of  the  day ;  and  that  upon  its  appearing 
that  the  required  number  of  members  was  not  present,  the 
House  was  improperly  adjourned  until  the  third  of  March,  in- 
.stead  of  to  the  next  day ;  and  these  grounds  depend  for  their 
validity  upon  the  true  construction  of  the  5th  section  of  the 
local  Act,  23  Vic,  cap.  11,  which  is  as  follows: — ^"Previously 
to  reading  the  order  of  the  day  for  considering  the  petition,  the 
House  shall  be  called,  and  if  there  shall  be  less  tiiau  twenty 
members  present,  the  House  shall  forthwith  adjourn  to  a  parti^ 
cular  hour  the  next  day,  when  they  shall  proceed  in  like  man- 
ner, and  80  from  day  to  day,  till  there  be  twenty  members 
present  at  the  reading  of  such  order,  in  which  number  the 
:Speaker  shall  not  be  included." 

While  it  is  admitted  as  a  general  rule  that  powers  given  by 
Statute  must  be  strictly  pursued.  Vimis  ab.  title  authority — 
11  Ad.  it  Ellis  379—3  M.  £  W,  P25  ;  there  is  yet  a  clear  dis- 
tiuction  between  matters  merely  directory  and  matters  impera- 
tive— Bey  V.  Loxdale,  1  Burr,  The  former,  although  they  ought 
to  be  followed,  are  yet  not  so  necessary  as  that  their  non-ob- 
servance will  render  void  all  subsequent  proceedings,  while 
matters  imperative  are  such  as  cannot  be  dispensed  with,  with- 
out producing  that  result.  To  determine  whether  an  enactment 
is  imperative  or  directory,  we  must  consider  the  consequences 
that  would  flow  from  disregarding  it,  whether  it  is  of  the  essence 
-or  the  substance  of  the  proceedings  or  merely  formal,  and  what 
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appear  to  have  been  the  inteDtion  and  object  of  the  Legislature 
with  respect  to  it 

The  Attorney  General  contends  that  the  directions  to  call  the 
House,  and  in  a  certain  event,  to  adjourn  to  the  next  day,  are 
not  imperative,  and  that  notwithstanding  a  mistaken  departure 
from  either,  the  House  could  at  a  subsequent  time  proceed  to- 
perfect  the  committee,  and  so  far  as  regards  the  calling  of  the 
House,  I  am  at  present  disposed  to  agree  witli  him. 

The  expression  "the  House  shall  be  called,"  means,  as  is 
evident  from  the  context,  not  that  every  member  shall  be  pre- 
viously summoned,  but  that  the  names  of  those  then  present 
shall  be  called  aloud,  that  it  may  be  certainly  known  if  the 
number  requisite  for  the  appointment  of  the  committee  are  in 
attendance.  If  they  are,  a  fact  which  may  be  ascertained  with* 
sufficient  certainty  without  a  name  being  mentioned,  the  object 
of  the  Legislature,  the  securing  a  competent  number  jfrom  whom 
to  choose,  is  satisfied,  and  no  possible  injury,  it  seems  to  me, 
could  arise  from  their  names  not  having  been  enumerated  aloud. 
It  is  not  necessary,  however,  that  I  should  determine  this  point, 
because  as  to  the  direction  to  adjourn  to  the  next  day,  I  have  a 
clear  and  decided  opinion  that  it  is  absolute  and  imperative, 
and  of  the  very  substance  of  the  enactment. 

This,  I  think,  plainly  appears ;  1 — From  a  consideration  of 
the  importance  attached  to  time  throughout  the  Statute — thus, 
no  petition  can  be  presented  after  so  many  days — not  only  a 
day,  but  an  hour  is  fixed  for  its  consideration — if  the  petitioner 
is  not  t?ien  present,  the  petition  shall  not  be  further  proceeded 
in ;  2 — From  the  evident  intention  of  tlie  Legislature  that  the 
proceedings  upon  the  appointment  of  the  committee  should  be 
continued  and  uninterrupted ;  3 — From  the  implied  prohibition 
against  the  transaction  of  any  other  business  while  the  appoint- 
ment of  the  committee  is  pending ;  4 — From  a  regard  to  the 
probable  difference  in  the  composition  of  a  committee  chosen 
on  one  day  from  what  it  might  be  if  chosen  on  another  in  con- 
sequence of  its  having  to  be  chosen  from  the  members  present 
who  might  not  be  the  same  on  one  day  as  on  another ;  5 — From 
the  obvious  facility  with  which,  by  preconcerted  adjournments, 
a  committee  might  be  packed,  if  the  time  of  appointment  were 
in  the  discretion  of  the  majority  present ;  6 — From  the  language 
of  the  Statute  being,  with  reference  to  the  adjournment  "/rativ 
day  to  day"  de  die  in  diem,  that  is,  from  the  day  then  passing  Uy 
the  day  next  succeeding,  the  word  being  used  in  its  natural,  legal 
sense,  which  would  authorize  an  adjournment  only  over  a  dia- 
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non,  such  as  Sunday ;  aud^  7 — From  the  fact,  that  it  seems  to 
have  been  necessary  specially  to  amend  the  English  Act,  to  ena- 
ble the  House  of  Commons  to  adjourn  over  certain  holidays,  in 
the  event  of  the  day  preceding  them  being  the  day  of  appoint- 
ment, and  of  the  requisite  number  of  members  not  being  present 
on  that  day. 

I  must  therefore  hold,  that  this  cose  comes  within  the  rule 
laid  down  in  Hansom  and  Dundas,  above  cited,  namely,  that  if 
the  appointment  of  the  committee  take  place  in  a  manner  con- 
trary to  or  inconsistent  with  the  essential  requisites  of  the 
Statute,  there  is  no  Court,  and  the  jurisdiction  and  all  proceed- 
ings under  it  fail,  and  therefore,  that  the  House  of  Assembly 
in  adjourning  to  the  third  of  March,  committed  a  fatal  error, 
working  what  in  a  suit  at  law  is  known  as  a  discontinuance^ 
which  terminates  the  suit;  that  the  subsequent  appointment 
of  the  committee  was  invalid ;  that  the  taking  of  the  oath  of 
office  by  its  members  with  the  purpose  of  proceeding  to  try  the 
case  was  nugatory,  and  that  all  subsequent  proceedings  had  by 
them  would  be  coram  nonjudice  and  inoperative. 

It  is  contended,  however,  by  the  Attorney  General  that  ad- 
mitting the  adjournment  for  a  week  to  be  a  violation  of  the 
Act,  this  error  could  be  and  was  cured  by  the  Speaker,  officers, 
and  some  of  the  members  assembling  next  day  at  the  usual 
time  and  place,  and  continuing  to  meet  from  day  to  day  until* 
the  appointment  of  the  committee  was  completed. 

No  authority  was  cited  for  this  position,  and  I  have  been  un- 
able to  find  one  The  only  cases  at  all  bearing  upon  the  point 
are  some  in  relation  to  corporations  pointing  to  a  contrary  con- 
clusion— (8€e  7  B,&  C,  695,  and  4  -^d-*  &  ^'^^-  ^^^>  whence  it 
appears  that  a  defect  in  summoning  even  a  single  member  of 
those  entitled  to  be  present  could  be  cured  only  by  all  being 
actually  present  and  consenting  to  waive  the  defect),  and  a 
statement  in  a  newspaper  brought  under  our  notice  since  the 
argument  by  the  parties  in  this  cause,  to  the  eifect  that  the 
House  of  Commons  was  unable  to  assemble  during  an  adjourn- 
ment. Newspaper  statements,  however,  are  for  the  most  part, 
too  general  to  be  of  much  value  as  authorities  in  matters  of 
law.  and  cases  of  corporation- practice  depend  too  much  upon 
the  terms  of  the  respective  charters  of  these  bodies  to  be  often 
applicable.  In  the  absence,  therefore,  of  all  authority,  I  have 
to  consider  this  point  upon  general  principles. 

When  an  Assembly  is  first  elected,  it  cannot  of  its  own  accord 
meet  for  the  despatch  of  business ;  it  must  be  called  and  assem- 
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bled  by  lawful  authority,  the  Governot's  proclamation,  and  so 
after  being  prorogued,  it  cannot  again  meet  without  the  like 
authority.  The  same  principle,  it  seems  to  me,  must  apply  to 
adjournments.  When  being  lawfully  assembled  it  adjourns 
to  a  future  day,  the  House  by  a  formal  resolution  declares  that 
it  will  not  meet  or  transact  business  until  the  time  named,  and 
discharges  all  parties  from  further  attendance  until  then — and 
when  that  time  arrives  it  meets  and  is  lawfully  assembled  by 
virtue  of  the  order  lawfully  made  at  the  time  of  the  adjourn- 
ment. 

If  the  Speaker  and  any  number  of  members,  whether  three 
or  a  quorum,  could  by  voluntarily  assembling  in  the  meantime, 
reconstitute  the  House  for  the  despatch  of  business  (and  if  they 
.could  do  this  for  one  purpose  they  could  for  another,  no  matter 
how  important)  they  would  in  effect  rescind  and  overrule  the 
resolution  of  the  House  made  whan  lawfully  assembled.  But 
by  a  rule  of  law  familiar  to  every  student,  the  authority  to 
imdo  an  act  must  at  least  be  equal  to  the  authority  by  which 
it  was  done — and  the  speaker  and  members  would  not  be  of 
.equal  authority  with  the  House  unless  lawfully  assembled. 
Where,  then,  is  the  lawful  authority  to  assemble  them  outside 
the  Governor's  proclamation,  during  an  adjournment  ?  The 
.speaker  has  it  not  that  I  am  aware  of,  nor  has  any  number  of 
the  members,  nor  the  speaker  and  members  conjointly.  It  fol- 
lows that  when  voluntarily  assembled  they  have  no  power  in 
law,  political  or  legislative,  and  consequently  cannot  overrule 
.a  former  resolution  of  tlie  House.  In  the  commission  and  in- 
structions of  our  several  governors,  down  to  those  of  Sir  Alex- 
jtnder  Bannerman,  there  was  contained  a  clause  empowering 
the  Governor  to  adjourn  as  well  as  to  prorogue  and  dissolve  the 
Legislature.  No  one  will  contend  that  if,  in  the  exercise  of 
this  power,  tlie  Governor  had  on  any  occasion  adjourned  the 
Assembly,  the  speaker  and  members  could  tiasemble  and  pro- 
ceed witli  business  before  the  time  appointed  by  the  Governor 
for  their  re-assembling»  as  such  a  proceeding  would  be  in  direct 
violation  of  the  instrument  to  which  the  Assembly  owed  its 
existence;  and  in  what  respect  does  the  legal  efTect  of  an  ad- 
journment of  the  House  itself  differ  from  an  adjournment  so 
made  by  the  Governor  ?  It  is  not  denied  that  within  the  law 
the  Assembly  has  power  to  regulate  its  own  proceedings,  but 
no  rule  of  the  House  has  been  made  to  authorize  the  speaker 
to  call  the  House  together  under  the  circumstances  here  sap- 
|)osed.     The  solitary  precedent  cited  from  the  journals  of  1852 
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is  not  in  point,  us  no  private  rights  were  thereby  affecteil,  and 
the  meeting  of  the  members  before  the  time  fixed  for  their  as- 
sembling was  in  fact  but  a  declaration  by  the  members  present 
of  their  readiness  to  vote  a  sum  of  money  for  a  benevolent  ob- 
ject, and  the  practical  operation  of  such  a  power  as  the  speaker 
here  attempted  to  exercise  would  be  emlmrrassing  and  unjust, 
as  the  proceedings  of  the  quorum  called  together  at  one  time 
might  seriously  conflict  with  the  proceedings  of  another  quorum 
-composed  of  different  members  assembled  at  another,  the  rights 
-of  absent  members  would  be  ignored,  and  the  advantiige  of  a 
iormal  adjournment,  connecting  in  time  and  place  each  meeting 
with  those  preceding  and  following  it,  would  be  altogether  lost. 

Unless,  therefore,  I  am  shown  some  authority  for  this  posi- 
tion, of  a  character  so  weighty  as  to  supersede  all  reasoning 
upon  it,  I  cannot  assent  to  it;  nor  can  I  concur  wit!)  the  Attor- 
ner  General  when  he  insists  that  it  was  incumbent  upon  the 
fitting  members  to  have  appeare<l  and  pleaded  before  the  com- 
mittee before  applying  for  this  writ.  There  are,  no  doubt,  many 
.authorities  to  this  effect,  but  there  are  also  ujany  to  the  con- 
trary, and  in  the  most  recent  case  upon  tliis  point,  the  Mayor 
of  London  v$.  Cox,  above  referred  to,  all  the  authorities  were 
reviewed,  and  it  was  held  that  where  the  court  below  has  no 
Jurisdiction  over  the  subject  matter  of  the  suit  it  is  not  neces- 
sary to  appear  there,  and  that  a  party  grieved  may  apply  to 
the  superior  courts  in  the  first  instance.  It  is  not.  tluMcfore, 
necessary  to  consider  the  effect  of  the  protest  made  by  Mr. 
Whiteway  against  the  committee  proceeding. 

The  last  objection  by  the  Attorney  Central  was  of  greater 
weight,  and  were  this  point  not  res  judicata,  as,  after  much 
•consideration,  I  think  it  is,  would,  in  my  opinion,  he  fatal  to 
this  application. 

The  Attorney  Geneial  argued  that  the  writ  of  prohibition 
<:ould  only  go  to  a  duly  constituted  court  of  recognized  powers 
and  authority  which  had  exceeded  or  was  about  to  exceed  its 
jurisdiction,  and  that  if  the  committee  was  illegally  appointed 
it  was  in  fact  no  court,  and  Messrs.  Carter  and  Evans  only 
remedy  would  be  by  an  action  at  law  for  any  injury  they 
might  hereafter  sustain  by  its  proc(3edings.  In  support  of  this 
view  the  case  of  ev parte  Dexith,  IS  Q.  B.,  6^,7,  where  a  prohibi- 
tion was  refused  as  against  the  Vice-Chancellor  of  the  Univer- 
sity of  Cambridge  for  alleged  illegality  in  the  conduct  of  an 
inquiry  made  by  him  with  a  view  to  putting  in  force  a  statute 
.of  the  University,  may  perhaps  be  cited ;  but  the  circumstance 
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that  there  (the  inquiry  was  purely  voluntary)  distinguishes 
that  case  from  the  present  one,  which,  in  my  opinion,  falls 
within  the  principle  of  Chambers  and  Jennings,  Salk  65S,  and 
7  Mod,  Sep.  185 ;  Carter  and  Fireman,  4.  Mod.  Bep.,  126 ;  and 
Bishop  of  Chichester  and  Hayv)ard,  1  T.  R,  650 ;  and  The  Dean 
of  York,  2  Ad.  and  El.  N.  R. 

In  Chambers  and  Jennings,  as  reported  very  briefly  in  Salkeld, 
an  action  for  words  was  brought  in  a  Court  of  Honor,  and  a  pro- 
hibition being  moved  for,  Holt,  C.  J.,  doubted  if  there  was  such 
a  Court,  but  said  that  the  writ  would  go  to  a  pretended  Court, 
and  in  the  same  case,  as  more  fully  reported  in  7  Mod.,  while 
the  legal  existence  of  the  Court  seems  to  have  been  questioned, 
the  prohibition  went,  not  only  because  an  action  for  words 
would  not  lie  in  a  Court  of  Honor,  but  because  tliat  Court  was 
then  held  before  the  Murshall  only,  and  not  before  the  constable 
and  Marshall,  as  it  ought  to  have  been,  if  held  ut  all — that  i» 
to  say,  a  prohibition  lay  because  for  one  reason  the  court  below 
was  illegally  constituted,  which  is  the  very  ground  upon  which 
the  present  application  is  based. 

This  case  is  referred  to  as  an  authority  in  Bac.  Ab.  Com  Dig.. 
and  i?  Ad  and  Ellis  N.  R.  p.  SO. 

In  Carter  vs.  Firman,  the  court  were  of  opinion  that  a  pro- 
hibition ought  to  issue  to  an  inferior  court  in  the  city  of  Lon- 
don, originally  constituted  for  a  temporary  purpose  which  had 
been  satisfied  some  years  before,  but  the  jurisdiction  of  which 
an  attempt  was  improperly  made  to  revive. 

In  the  cases  of  the  Bishop  of  Chicluster  vs  Hayxoard  and  of 
the  Dean  of  York,  prohibitions  issued  to  certain  ecclesiastical 
functionaries  to  restrain  them  from  the  exercise,  to  the  preju- 
dice of  third  persons,  of  visitatorial  powers  which  they  did  not 
legally  possess. 

These  cases  seem  to  establish  the  principle  that  a  prohibition 
will  go  to  restrain  the  colorable  assumption  of  judicial  a\Uhority, 
such  as  that  which  the  committee  in  the  present  case  are  about 
to  exercise  and,  if  so,  they  dispose  of  the  objection  I  am  now 
considering. 

For  all  these  reasons  I  am  of  opinion  that  this  court  has  the 
power,  which  has  been  ascribed  to  it,  of  restraining  the  com- 
mittee from  further  proceedings,  that  sufficient  grounds  have 
been  shown  for  the  exercise  of  that  power,  and  that  this  rule 
should  therefore  be  made  absolute. 
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Hon.  Mr.  Justice  Robinson: 

III  deference  to  the  novelty  and  importance  of  the  legal 
'questions  arising  in  this  case,  it  seems  proper  to  state  the 
reasons  wliich  have  influenced  my  judgment;  and  before  doing 
so  I  wisli  to  acknowledge  the  material  assistance  I  have  de- 
rived from  the  arguments  and  research  of  the  learned  counsel 
•engaged  in  the  cause. 

To  support  the  plaintiffs'  right  to  a  writ  of  prohibition  the 
following  propositions  must  be  established :  1st — That  an  elec- 
tion committee  under  tlie  statute  either  was  or  assumed  to  be 
^'an  Inferior  Court" ;  2nd — That  the  Supreme  Court  has  autho- 
rity to  examine  the  constitution  of  such  inferior  tribunal  and 
to  confine  its  action  within  the  limits  of  law ;  3rd — That  the 
•committee  now  under  consideration  has  not  been  created  in 
pursuance  of  the  statute,  and  is,  therefore,  inoperative. 

It  is  true  that  the  application  for  a  writ  of  prohibition  to  an 
election  committee  has  not  been  supported  by  any  direct  pre- 
cedent, but  it  should  not  on  that  account  alone  be  refused ;  in 
«very  series  of  decisions  there  must  be  a  beginning,  and  the 
first  must  be  determined,  as  we  desire  to  determine  this  case, 
by  the  application  of  general  principles.  It  may,  however,  be 
observed  that,  since  the  beginning  of  the  present  year  the 
Oourt  of  Queen's  Bench  in  England  issued  to  the  Bridgewater 
election  committee  a  mandamus,  which  is  a  kindred  writ  to  a 
prohibition,  and  did  so  unhesitatingly,  although  its  authority 
to  interfere  with  a  parliamentary  committee  was  questioned  by 
the  Attorney  General  of  England. 

Reference  was  made  at  the  bar  to  some  alleged  privileges  of 
the  House  of  Assembly  of  the  colony  which  the  action  of  this 
■court,  in  gninting  a  rule  nisi,  was  supposed  in  some  way  to 
have  invaded ;  but  what  those  privileges  are,  or  how  the  House 
was  at  all  aflected  by  our  interference  was  not  shown.  As, 
however,  the  matter  has  been  mooted,  I  think  it  would  be  un- 
becoming to  evade  an  expression  of  our  opinion  upon  it,  and, 
without  in  the  least  desiring  to  abridge  the  legitimate  power  of 
the  legislature,  I  would  observe  that  I  am  not  aware  of  the 
-existence  of  any  privileges  or  immunities  which  the  law  con- 
fers upon  cither  branch  of  our  Colonial  Legislature  beyond 
those  enjoyed  by  all  legally  constituted  bodies  who  meet  for  a 
lawful  purpose,  and  pursue  it  in  a  lawful  manner. 

Both  Houses  of  the  General  Assembly  possess,  as  incident 
to  their  existence,  all  rights  necessary  for  the  due  discharge  of 
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their  legitimate  functions,  but  tbe  judgment  of  the  Judicial 
Committee  of  tlie  Privy  Council,  in  a  case  which  arose  in  New- 
foundland thirty-two  years  ago — (Kidly  v$,  Carson) — and  has- 
been  affirmed  by  several  other  decisions  in  the  same  high  Court 
of  Appeal,  has  denied  and  for  ever  set  at  rest  the  pretensions- 
which  once  were  mised  by  Colonial  Legislatures  that,  under  the 
assumption  that  the  "Law  of  Parliament"  applied  to  thera, 
their  will  was  law,  and  their  proceedings  were  nnexaminable 
by  the  Superior  Courts.  It  is  altogether  visionary  to  imagine 
that  any  Legislative  Assembly,  body  or  person  possesses  under 
British  rule  supremacy  over  the  law  in  any  particular  whatso- 
ever. Even  the  prototype  of  Colonial  Legislatures  does  not 
claim  for  itself  any  such  power,  for,  in  a  recent  work  of  no- 
ordinary  ability  upon  Parliamentary  Government  in  England,. 
I  find  the  following  passage: — ^"No  mere  resolution  of  either 
House,  or  joint  resolution  of  both  Houses,  will  suffice  to  dis- 
pense with  the  requirements  of  an  Act  of  Parliament,  even 
although  it  may  relate  to  something  which  directly  concerns 
but  one  Chamber  of  the  Legislature."— 2W(f«  P.  O,,  260. 

It  is  unnecessary  to  advert  to  the  inherent  authority  which 
the  House  of  Assembly  might  have  exercised  in  conducting  it» 
own  internal  proceedings  with  relation  to  its  own  members 
alone  and  in  determining  the  right  of  persons  to  sit  within  its* 
walls,  provided  no  Act  of  the  whole  Legislature  had  limited 
that  authority  and  prescribed  a  particular  mode  of  procedure 
with  reference  to  controverted  elections,  and  as  such  an  Act 
has  been  passed,  it  regulates  the  business  of  the  House,  and 
to  its  requirements  that  body  and  all  persons  in  the  colony 
must,  of  necessity,  conform. 

The  statute  to  which  I  refer  was  passed  in  1860,  and  is  en- 
titled "  An  Act  to  regulate  the  trial  of  controverted  elections, 
or  return  of  members  to  serve  in  the  House  of  Assembly." 

This  Act  was  framed  upon  the  model  of  the  Grenville  Act,, 
many  of  the  provisions  of  which  it  adopted ;  it  prescribes  the 
time  within  which  petitions  must  be  presented,  the  mode  in 
which  recognizances  must  be  pcifected,  the  method  by  which 
a  committee  of  seven  members  shall  be  constituted,  and  the 
manner  in  which  such  tribunal — when  duly  constituted — shall 
discharge  its  functions.  It  directs  that  the  members  thereof 
shall  be  sworn  "  well  and  truly  to  try  tbe  matters  of  the  peti- 
tion, and  a  true  judgment  give  according  to  tbe  evidence."  And 
it  invests  the  committee  with  the  power  to  summon  witnesses, 
administer  oaths,  hear  counsel,  and  ''  make  a  final  detenninatiou 
upon  the  matter." 
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If  there  bad  been  no  precedent  upon  tbe  subject  I  should 
have  held  that  such  a  committee — when  created  in  accordance' 
with  the  statute — would  be  to  all  intents  a  courtof  justice,  and 
being  a  court  of  exceptional  character,  acting  in  a  manner  dif- 
ferent from  the  course  of  the  conmion  law,  would  be  what  is 
technically  termed  "an  Inferior  Court,"  and,  as  such,  would 
immediately  become  subject  to  all  the  incidents  that  attach  to 
courts  of  that  description.  In  J/ay'«  Parliamentai-y  Guide 
passim,  and  in  Hansom  vs.  Dundas,  S  B.  N.  C,  such  a  tribunal 
is  expressly  recognized  as  a  court. 

Second — Now  one  of  the  incidents  of  all  Inferior  Courts,  of 
what  nature  soever  in  England,  is  that  they  are  subject  to  the 
superintending  control  of  the  Queen's  Superior  Courts  at  West- 
minster, whose  especial  duty  it  is  to  take  care  that  such  Inferior 
Courts  keep  within  thoir  bounds — 6  Ba,  Ab,  583 ;  and  where 
such  courts  are  proceeding,  or  assume  the  right  to  proceed,  in 
a  matter,  or  in  a  manner  in  which  they  either  never  had  any 
jurisdiction  at  all  or  have  exceeded  that  which  they  had,  a 
prohibition  may  be  awarded. — 6  Ba.  Ah, ;  Byerly  rs.  Windxis, 
6  R  A  B, 

It  is  also  an  indispensable  ingredient  in  the  very  existence 
of  an  Inferior  Court  emanating  from  an  Act  of  Parliament 
that  the  essential  requirements  of  such  an  Act  be  strictly  ob- 
served, otherwise  there  is  no  court  at  all,  and  everything  done 
by  it  is  coram  non  jxidice  and  a  mere  nullity. — Bniyere  vs.  Hal- 
comb,  6  N.&  M  ;  Bansom  vs.  Dundas,  3  B.  iV.  C 

Such  being  the  law  in  England,  the  question  arises  does  the 
Supreme  Court  here  possess  the  same  powers  as  the  Superior 
Courts  there  ?  and  this  will  be  determined  by  a  reference  to  the 
Imperial  Statute  which  established  this  court.  The  5  Geo.  4, 
cap.  67,  authorzed  the  King  to  institute  a  Superior  Court  of 
Judicature  in  Newfoundland,  and  declared  that  it  should  be 
called  "  the  Supreme  Court,"  and  should  be  "  a  court  of  record, 
and  should  have  all  civil  and  criminal  jurisdiction  whatever  in 
Newfoundland  as  fully  and  amply  to  all  intents  and  purposes 
as  Her  Majesty's  Courts  of  King's  Bench,  Common  Fleas,  Ex- 
chequer and  High  Court  of  Chancery  in  England  have,  and 
the  judges  of  the  said  Supreme  Court  should  respectively  have 
and  exercise  the  like  powers  and  authorities  in  Newfoundland 
as  any  Judge  of  any  of  the  said  Courts,  or  as  the  Lord  High 
Chancellor  of  Great  Britain  hath  or  exercises  in  England." 

Pursuant  to  that  Act  a  Iloyal  Charter  instituted  this  Court 
with  the  jurisdiction  and  obligations  aforesaid,  and  has  imposed 
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upon  the  judges  thereof  the  duty  of  entert<uiiing  and  determin- 
ing the  question  now  before  us.  Nor  is  this  a  novel  assump- 
tion, for,  so  far  back  as  the  year  1720, 1  find  it  authoritatively 
affirmed  in  2  Chal,  Op,  209,  "  that  the  power  of  gmnting  writs 
of  prohibitions  is  one  which  may  be  and  constantly  htis  been 
exercised  by  the  Superior  Courts  in  the  colonies." 

T^ird — The  last  point  that  remains  for  consideration  is — 
whether  the  committee  has  been  brought  legally  into  existence? 
If  it  has,  we  have  no  power — from  anything  that  as  yet  ap- 
pears— to  interfere  with  it  in  the  discharge  of  its  functions; 
if  it  has  not,  it  possesses  no  functions  to  discharge. 

A  brief  examination  of  the  statute  will  shew  what  necessary 
preliminaries  are  pi*escribed,  and  how  far  an  observation  of  days 
and  times  in  the  procedure  of  the  House  to  constitute  an  elec- 
tion conmiitteo  is  made  essential. 

The  first  section  directs  that  when  a  petition  complaining  of 
an  undue  election,  &c.,  shall  be  presented,  an  order  shall  be 
made  by  the  House  appointing  a  day  and  hour  for  the  con- 
,sideration  thereof,  and  at  such  time  the  petitioner  shall  appear 
under  penalty  of  the  order  being  discharged.  The  2nd  section 
limits  the  time  within  which  recognizances  shall  be  perfected, 
under  penalty  of  the  dismissal  of  the  petition. 

The  5tb  section  directs  that  on  the  day  appointed,  previously 
to  the  reading  the  order  of  the  day  for  considering  the  petition, 
the  House  shall  be  called,  and  if  there  be  less  than  twenty  mem- 
bers present,  exclusive  of  the  Speaker,  the  House  shall  forthwith 
adjourn  to  uparticiUar  hour  the  next  day,  when  they  shall  pro- 
ceed in  like  manner,  and  so  on  from  day  to  day  until  the  requi- 
site number  of  members  shall  be  present,  when  the  committee 
shall  be  drawn,  &c. 

How  far  this  carefully  prescribed  order  of  procedure  has  been 
observed  is  a  matter  of  fact,  and  will  be  seen  by  the  evidence 
laid  before  the  Court  in  the  affidavits  of  the  plaintiffs'  agents, 
in  the  admission  of  the  Attorney  Genenil  on  behalf  of  the  de- 
fendants, and  in  the  viva  voce  examination  of  Mr.  Stuart,  the 
4Jlerk,  and  of  Mr.  Hay  ward,  the  Solicitor  of  the  House,  by  which 
the  following  details  are  established — That  the  day  and  hour 
appointed  by  the  Assembly  for  taking  into  consideration  the 
petition  of  Messrs.  LeMessurier  and  Woods  against  the  return 
of  Messrs.  Carter  and  Evans,  was  Thursday,  24th  Feb.,  at  half- 
past  four  o'clock, — that  there  were  not  on  that  day  twenty  mem- 
bers present,  and  on  the  fact  being  ascertained  the  House  re- 
.flolved  itself  into  a  committee  of  privilege,  and  directed  a  "  cair 
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for  3rd  of  March,  and  ordered  that  the  petition  be  taken  into 
'Consideration  on  that  day ; — that,  having  doubts  about  the  next 
istep  to  be  taken,  the  nieoibers  took  counsel  together  and  then 
iidjourncd  the  House  to  the  3rd  March — that  the  Clerk  made 
An  entry  at  the  time  in  his  usual  manner,  upon  memoranda,  of 
such  adjournment  to  the  3rd  March,  and  of  such  order  to  take 
the  petition  into  consideration  on  that  day,  from  which  memo- 
randa he  is  in  tlie  habit  of  transcribing  the  proceedings  into  the 
journals  of  the  House,  but  did  not  do  so  on  that  evening,  nor 
send  a  copy  of  such  proceedings  to  the  Governor,  by  reason  of 
an  engagement,  but  \\e  stated,  that  if  he  had  not  been  so  en- 
gaged, lie  wouhl  have  written  the  journals  conformably  with 
the  truth,  and  would  also  on  that  evening  have  sent  a  true  copy 
to  the  Governor — that,  un  the  evening  of  Thursday,  or  morning 
of  Friday,  it  was  ascerUiined  that  the  House  should  on  Thurs- 
day have  adjourned  to  the  "  next  day,"  and  not  for  seven  days, 
whereupon  recoui-se  was  had  to  the  following  expedient ;  the 
Clerk  was  ordered  to  exclude  from  the  journals  the  entry  of 
the  adjournment  on  Thursday  for  a  week,  and  to  substitute  in 
lieu  thereof  an  entry  declaring  the  House  had  adjourned  to  the 
following  day  at  four  o'clock,  and  had  ordered  that  the  election 
petition  should  be  proceeded  with  at  half-past  four  o'clock  on 
that  day ;  he  produced  in  Court  the  journal  containing  these 
fictitious  entries,  and  he  frankly  admitted  that  they  were  un- 
true, but  that  he  had  made  them  under  orders ;  he  also  sttited 
that  he  had  transmitted  to  the  Governor  a  copy  of  them,  pur- 
porting to  be  the  actual  proceedings  of  the  House. 

It  did  not  transpire  in  Court  by  whom  such  orders  were 
given,  but  the  fair  inference  is  that  they  proceeded  from  some 
iittthority  whom  the  Clerk  was  expected  to  obey,  and  it  did  ap- 
pear that  on  Friday  afternoon  at  four  o'clock  the  Speaker  and 
three  other  members  of  the  Assembly,  whose  names  were  men- 
tioned, met  in  the  Assembly  rooms  (the  Solicitor  said  he  thought 
there  were  five  or  more)  when  the  erroneous  journal  was  read 
and  approved  by  those  present ;  and  this  subsequent  ratification 
was  equivalent  to  an  antecedent  command  and  sufficiently  iden- 
tified the  authority,  that — the  Speaker  and  members,  assuming 
to  be  the  House,  adjourned  to  the  next  day,  and  some  members 
^continued  to  meet  and  adjourn  in  the  same  manner,  from  day 
to  day,  until  Thursday,  3rd  March,  when  the  House  met, — that 
the  members  were  then  called  pursuant  to  the  order  made  on 
the  preceding  Thursday,  and  the  requisite  number  not  being 
present,  the  House  adjourned  until  to  the  next  day,  and  so  on 
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day  after  day  till  2nd  April,  when  twenty  members  beside  the 
Speaker  being  present,  the  order  of  the  day  to  take  the  petition 
into  consideration  was  proceeded  with,  and  the  election  com- 
mittee now  under  consideration  was  drawn,  reduced  and  swom 
— ^that  Messrs.  Carter  and  Evans  were  notified  to  attend,  but 
did  not  do  so,  and  had  protested  against  the  proceedings  as  irre- 
gular and  void. 

It  does  not  appear  that  the  House  at  any  time  repudiated  the 
act6  of  its  four  members,  or  corrected  the  untrue  journal ;  those,, 
therefore,  who  tacitly  acquiesced  in  sucti  acts  may  be  considered 
willing  to  divide  the  responsibility  incurred  thereby,  but  their 
acquiescence  cannot  rectify  any  error  in  relation  to  the  adjourn- 
ment. 

I  do  not  believe  there  was  an  intention  of  injuring  any  one 
by  that  adjournment.  I  think  it  arose  from  mere  inexperience 
and  in  itself  involved  no  dishonor,  but  for  good  or  for  evil  it 
stands  a  confessed  fact  and  cannot  be  varied.  By  no  alchymy 
can  a  week  be  transmuted  into  a  day.  All  the  expedients  le- 
sorted  to  seem  to  me  only  trifling  with  the  matter.  It  is  uy 
the  actual  condition  of  things  we  must  apply  the  law,  and  the 
question  for  our  determination  remains, — What  legal  efifect  had 
that  adjournment  for  a  week,  instead  of  for  a  day,  upon  the 
constitution  of  the  election  committee  subsequently  drawn  ? 

The  plaintifiTs  contend  that  it  was  a  substantial  and  fatal 
variance  from  the  Statute.  The  defendants  contend,  on  the 
contrary,  that  it  was  an  immaterial  mistake,  speedily  discovered 
and  practically  remedied. 

The  proceedings  of  the  House  in  relation  to  the  journals,  as^ 
detailed  in  the  evidence,  are  matters  upon  which — in  their 
moral  aspect — I  have  no  need  to  express  my  opinion,  because 
they  do  not  affect  my  decision ;  but  they  possess  a  legal  signifi- 
cance to  this  extent,  that  they  demonstrate  the  sense  enter- 
tained by  the  House  itself  of  the  consequences  of  adjournment 
for  a  week  when  they  have  had  recourse  to  measures  so  extreme 
to  avert  them. 

In  my  judgment  a  strict  observance  of  the  days  and  times- 
prescribed  by  the  Act,  was  intended  to  be,  and  has  been  made 
compulsory;  it  is  reasonable  that  such  should  be  the  case; 
amidst  the  rivalry  of  parties,  each  striving  for  the  mastery  and 
neither  knowing  whose  turn  might  first  come,  it  was  to  be  ex- 
pected that  the  consent  of  the  whole  Legislature  should  be 
given  to  denude  the  representative  branch  of  all  discretionary 
power  to  postpone  the  consideration  of  election  petitions,  and 
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that  an  adjournment  from  day  to  day  until  justice  should  be 
done,  would  be  rigidly  imposed.  The  language  used  in  the 
Statute  to  express  these  intentions  is  plain,  it  is  the  same  sub- 
stantially as  was  used  in  the  Grenville  Act.  and  so  strictly  was 
that  Act  construed  that  Statutable  permission  was  required  to 
enable  the  House  of  Commons  to  adjourn  over  Sunday,  Christ- 
mas Day  and  Good  Friday,  when  either  happened  to  be  "  the 
next  day." 

The  Attorney  General,  feeling  the  force  of  this  enactment, 
submitted  that  the  concurrence  at  the  Assembly  room  of  the 
Speaker  and  a  few  members  already  referred  to,  was  practically 
a  meeting  of  the  House,  and  a  compliance  with  the  law.     To 
that  proposition  I  cannot  for  a  moment  assent ;  it  is  alike  op- 
posed to  principle  and  to  practice.    An  adjournment  is  a  public 
and  solemn  act  of  the  whole  body  done  in  its  collective  capacity. 
It  is  one  which  is  jealously  guarded  and  not  delegated  to  any 
subordinate  authority, — not  even  a  committee  of  the  whole, 
although   every  member  might  be  present,  can  adjourn  the 
House — and  when  once  adjourned  to  a  certain  day  there  is  no 
power  in  this  colony,  except  by  the  agency  of  a  prorogation, 
that  could  legally  convene  it  on  an  earlier  day.    A  Statute  was 
passed  in  the  39th  year  of  Geo.  III.  to  enable  that  Sovereign, 
by  Proclamation,  to  convene  the  English  House  of  Commons  iu 
an  emergency,  upon  an  earlier  day  than  that  to  which  it  had 
adjourned,  but  no  corresponding  enactment  is  in  existence  here. 
That  three  or  four  members,  voluntarily  meeting  at  a  time 
different  from  that  appointed  by  the  House,  and  it  might  be 
secretly,  behind  the  backs  of  other  members,  could — by  calling 
themselves  "  the  House'* — override  the  deliberate  action  of  the 
whole  body  previously  adopted  in  open  session,  is  a  doctrine 
that,  if  tenable,  would  involve  consequences  of  the  gravest, 
most  dangerous  character.    I  do  not  believe  it  has  the  slightest 
foundation  in  law,  but  as  it  has  been  openly  propounded  I  will 
cite  a  few  authorities  upon  the  subject.    In  Tom.,  L,  J9.,  adjourn- 
ment is  defined  to  be  "a  putting  off  until  another  time,  and 
the  substance  of  it  is  to  give  license  to  all  concerned  to  forbear 
their  attendance  iHl  such  time"    In  a  corporation,  which  is  a 
body  possessing  functions  analogous  in  some  respects  to  those 
of  a  Colonial  Assembly  created  by  Royal  authority,  corporate 
business  can  only  be  transacted  at  corporate  meetings ;  and  in 
^  Co.  Big.  Franchise,  F.  So,  a  case  is  reported  wherein  a  Burgess 
was  removed  for  continuing  in  court  and  attempting  to  make  an 
order  "  after  the  court  had  adjourned," 
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Ill  tlie  Mayor  of  Carlisle's  case,  1  Str,  386,  it  was  determined 
by  the  Court  of  King's  Bench,  in  England,  that  the  mayor  and 
Aldermen  must  meet  in  their  distinctive  capHcity  to  enable 
them  to  discharge  a  duty  tliey  were  empowered  to  perform,  and 
-although  they  were  all  present  in  another  meeting,  yet  could 
they  not  then  and  there  execute  their  functions;  an  irregular 
Adjournment  of  a  court  of  justice  is  sometimes  fatal  to  a  pro- 
ceeding before  it,  and  it  was  solemnly  decided  by  tlie  High 
Court  of  Parliament  in  Lord  Delamere's  case,  ^  ffar.,  St.  S., 
that  an  unauthorized  adjournment,  even  by  that  supreme  tri- 
bunal, would  render  'all  proceedings  after  such  adjournment 
void." 

To  one  other  argument  urged  l)y  the  Attorney  (fcneral  I  will 
briefly  avert;  he  asked,  if  this  committee  be  no  court  at  all, 
Avhy  should  this  court  take  any  notice  of  it,  and  issue  a  writ  to 
prohibit  its  action  ?  The  answer  seems  to  be  that  whenever  a 
body  of  men,  with  some  plausible  show  of  jurisdiction,  assume 
to  exercise  judicial  functions  whereby  the  rights  of  the  subject 
are  endangered,  the  Queen,  who  is  the  fountain  from  which  alone 
jxll  justice  in  the  realm  flows,  will,  through  her  Superior  Courts, 
stay  such  usurped  authority  by  granting  a  prohibition,  as  Lord 
Chief  Justice  Holt  did  to  a  "pretended  court"  in  Sir  John  Jen- 
nine's  case..  1  Salk. 

The  defendants  contend  that  whatever  may  be  the  strict  law 
the  parties  litigant  before  the  House  have  not  sustained  any 
practical  damage  from  the  error  of  the  Ajssembly ;  however  I 
might  perhaps  agree  with  them  upon  that  point,  there  may 
possibly  be  a  different  opinion  ent<$rtained  by  the  plaintiffs,  but 
be  that  as  it  may,  a  court  of  justice  cannot  speculate  on  such 
points.  We  are  bound  by  the  law  and  cannot  dispense  with 
Its  provisions.  In  all  such  cases  a  suitor  may  claim  that,  if  he 
is  subject  to  the  penalties,  he  should  also  be  entitled  to  the 
protection  of  a  statute,  and  I  can  discover  no  reason  to  war- 
rant a  denial  of  such  claim.  The  case  Freeman  v$.  Trainer, 
IS  C.  J8.,  cited  at  the  bar,  is  in  point  where,  in  a  case  of  ad- 
mitted hardship,  the  court  would  not,  because  it  could  not  pro- 
perly, strain  the  law  to  afford  redress  even  upon  a  point  of 
practice. 

Lastly — It  may  be  said  why  interdict  the  proceedings  of  this 
committee  until  it  has  done  some  act  to  the  prejadice  of  the 
plaintiffs  ?  The  answer  is  that  no  man  is  bound  to  wait  to  be 
injured  where  peril  is  plainly  impending.  Moreover,  the  mere 
fact  of  a  court  that  possesses  no  jurisdiction  over  a  question 
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assuming  to  exercise  judicial  functions  therein,  is  of  itself  a 
wrong  against  which  the  law  will  protect  the  party  concerned 
by  a  prohibition. — Byerly  vs.  Windtis,  7  D,  &  It 

It  has  been  objected  that  the  House  did  not  observe  the 
prescribed  mode  of  procedure  on  being  called  over  "  previously 
to  reading  the  order  of  the  day/'  and  that  it  transacted  other 
business  and  did  not  "adjourn  forthwith." 

Upon  the  first  point  there  is  some  conflict  of  evidence,  in 
which  conflict  the  House  is,  in  my  opinion,  entitled  to  the 
benefit  of  the  doubt,  upon  the  legal  maxim  "ovinia  prcsumun- 
tur  rite  ado''  Upon  the  second  point  I  am  not  satisfied  that,, 
under  our  statute,  which  in  this  respect  differs  from  the  Gran- 
ville Act,  the  House  might  not  legally  have  transacted  some 
routine  business  before  adjourning. 

My  conclusions  from  the  whole  case  are  that  the  adjourn- 
ment for  a  week  was  a  substantial  violation  of  the  statute; 
that  the  meeting  of  the  Speaker  and  some  members  on  inter- 
mediate day&  was  illusory  and  utterly  inefficacious ;  that  the 
subsequent  proceedings  of  the  House  to  constitute  an  election 
committee  were  null  and  void;  that  the  supposed  committee 
had,  therefore,  no  legal  existence,  and  its  attempt  to  exercise 
jurisdiction  was  an  unlawful  assumption  of  judicial  functions 
to  the  possible  prejudice  of  the  subject  which  this  court,  being 
moved  thereto,  is  bound  ex  debito  justitiw  to  prohibit.  In  re- 
ference to  this  case,  I  say  advisedly  ex  debito  jusiitia^,  for  whilst 
it  is  incumbent  upon  the  judges  of  a  Supreme  Court  of  Judica- 
ture to.  administer  justice  and  maintain  truth  to  all  persons 
and  at  all  times,  it  is  in  an  especial  manner  a  sucred  duty  im- 
posed upon  them  to  interpose  the  shield  of  the  law  between 
public  bodies  and  private  individuals  whenever  judicial  power 
is  illegally  claimed  by  the  strong  over  the  weak,  and  sure  I  am 
that  if  such  a  tribunal  did  not  exist  and  was  not  ready  when- 
ever necessaiy  to  exercise  its  authority  with  independence,  it 
would  i)e  recreant  to  the  trust  confided  to  it;  neither  person 
nor  property  would  long  be  respected,  legal  rights  would  be 
speedily  assailed,  and  civil  society  would  soon  lose  those  charac- 
teristics which  every  one  living  under  British  law  has  a  right 
to  expect. 

The  plaintifls  are  entitled  to  the  writ  of  prohibition,  and  the 
rule  should  be  made  absolute,  but,  in  my  opmion,  without  costs^ 
because  it  would  not  be  just  or  proper  to  impose  them  upon 
Messrs.  LeMessurier  and  Woods,  who  were  only  pursuing  their 
rights  and  had  done  no  wrong ;  nor  upon  the  supposed  commit- 
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tee,  who  were  compulsorily  put  into  action  by  the  House  of 
Aflsembly ;  nor  upon  the  House  of  Assembly,  because  they  are 
not  parties  before  the  court. 


Hex.  Mr.  Justice  Haywakd  : 

This  application  for  a  writ  of  prohibition  came  before  us 
during  the  last  sitting  of  this  court. 

It  was  fully  argued  by  counsel  on  both  sides  and  evidence 
was  produced  in  support  of  the  allegations  set  forth. 

The  application  being  a  novel  one  and  many  important  points 
and  principles  involved,  we  took  time  for  due  consideration  and 
investigation,  with  a  view  of  arriving  at  a  conclusion  and  de- 
livering a  judgment  which  we  believe  to  be  fully  borne  out  by 
law  under  all  the  authorities  bearing  on  the  subject. 

After  such  consideiation,  carefully  given,  I  arrive  at  the  same 
conclusion  as  that  expressed  by  my  learned  brothers  of  this 
court,  that  the  committee  of  the  House  of  Assembly,  for  the 
trial  of  the  case  between  the  parlies  to  this  proceeding,  was 
not  appointed  or  constituted  according  to  law,  and,  therefore, 
that  it  is  the  duty  of  this  court  to  restrain  them  from  proceed- 
ing in  the  trial  of  the  election  petition  by  gninting  a  writ  of 
prohibition  for  that  purpose. 

I  do  not,  in  this  judgment,  intend  to  enter  fully  into  the 
statement  of  the  case  submitted  by  the  parties  or  tlie  piirticu- 
lar  points  of  law  liearing  upon  it,  as,  since  my  return  from 
holding  the  term  of  the  Northern  Circuit  Court  at  Harbor 
Grace,  I  have  had  the  opportunity  and  benefit  of  purusing  the 
decisions  of  the  Chief  Justice  and  Judge  Robinson,  reduced 
by  them  to  writing  and  I  could  only  repeat  in  mine,  if  I  en- 
larged, that  which  they  have  so  fully  and  clearly  sUted  and 
expressed. 

Agreeing,  therefore,  as  I  do  with  them  in  every  particular  in 
the  law  bearing  upon  this  case,  I  am  of  opinion  that  the  rule 
nisi  should  be  made  absolute. 

Mr,  Whiieivay,  Q.  C,  and  Mr.  Pifiscnt  for  promovents. 

Hon,  Attorney  GenercU  (Mr,  Little)  for  committee  of  House 
of  Assembly  and  petitioners. 
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1870,  July.    HoYLES,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

"Trover— Stals  panned  on  the  ice-Jidds— Reducing  into  posiessum—AbandoHtntni — 
Jieeovery—Salvage—Xew  trial— Misdirection. 

In  ED  action  for  trover  brought  to  recover  the  value  of  one  thoasand  seals,  alleged 
to  have  been  wrongfiiUy  taken  at  the  teal  fishery,  it  appeared  that  the  plaintifis 
crew,  having  killed  large  quantities  of  seals,  sculped,  panned  and  flagged  the 
name,  some  being  cut  open  and  others  left  round.  Owing  to  the  shifting  of 
the  ice,  the  seals  thus  secured  were  carried  away  from  where  the  plaintiff's 
vessel  lay  and  brought  near  that  of  the  defendant,  whoso  crew  took  the  seals 
sought  to  be  recovered  on  board. 

The  jury  fouud  for  the  plaintiff. 

<0n  a  rule  ntn,  for  a  new  trial  it  was  contended  that  the  jury  were  misdirected  in 
that  the  judge  should  have  told  the  jury  that  if  the  plaintiffs  crew  had  no  pre- 
sent power  in  recover  the  seals,  their  right  of  property  in  them  had  been 
lost. 

Jleld — (Robinson,  J.,  differing).  By  killing  the  seals  and  reducing  them  into 
possession  by  sculping,  panning  and  flagging,  the  plaintiffs,  through  their  crew, 
had  obtained  an  absolute  property  in  them  which  could  not  be  diverted  with- 
out their  consent.  Nor  is  it  necessary  to  secure  and  continue  the  possession 
originally  obtained  by  taking  the  seals  on  board,  all  that  is  required  for  the 
acquisition  of  an  absolute  property  in  animals  ferce  natures  are  killing  and 
seizing.  Killing  without  seizing,  that  is,  taking  possession,  would  not  avail  to 
establish  property. 

This  was  an  action  of  trover  brought  to  recover  the  value  of 
^  thousand  seals,  alleged  by  the  plaintiffs  to  have  been  wrong- 
fully taken  from  the  crew  of  their  vessel,  the  Brothers,  at  the 
ice  in  the  spring  of  1869,  by  the  defendants,  Kane  and  his 
xrew,  and  subsequently  sold  by  Kane  to  the  other  defendants, 
Baine,  Johnston  &  Co. 

The  facts  of  this  case,  so  far  as  it  is  necessary  to  refer  to 
.them  for  the  determination  of  the  questions  now  under  con- 
sideration, are  as  follows : 

On  Saturday  the  17th  of  April  last  plaintiffs'  vessel,  the 
Brothers,  Barbor,  master,  lay  jammed  in  the  ice  in  Green  Bay, 
a  few  miles  from  the  land,  and,  seals  being  numerous  between 
the  vessel  and  the  shore,  the  crew  were  sent  out  to  kill  them. 
Defendants'  (Kane's)  vessel,  the  only  one  then  in  sight,  was 
also  jammed  in  the  same  ice  and  lay  about  eight  miles  S.  S.  E. 
•of  the  Brothers.  Plaintiffs'  crew  killed,  as  they  computed, 
^bout  3,000  seals,  of  which  some  were  sculped  and  piled,  some 
were  cut  open,  and  others  were  left  round.  One  hundred  and 
^fty  were  taken  on  board  in  the  course  of  the  day,  and  a  flag 
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was  set  up  to  mark  the  place  where  the  rest  were  to  be  founds 
which  was  about  two  miles  from  the  vessel.  On  the  following 
Sunday,  Monday,  Tuesday  and  Wednesday,  plaintiffs'  crew  con- 
tinued to  haul  their  dead  seals,  bringing  on  board  about  three 
hundred  each  day;  but,  upon  Wednesday,  the  ice  and  the- 
vessels  shifted  their  positions  so  as  to  remove  the  seals  further 
away  from  the  plaintiffs'  vessel  and  to  bring  them  much  closer 
to  Kane's.  On  Wednesday  Kane's  men  did  not  interfere  with 
the  dead  seals,  but  on  Thursday,  the  Broiliers  being  then  about 
four  miles  from  them  and  Kane's  vessel  being  in  their  midst, 
the  crew  of  the  latter  vessel  occupied  themselves  all  day  in 
hauling  them  on  board  their  own  ship.  The  crew  of  the 
Brothers  also  went  to  the  seals  on  that  day  and  brought  one 
small  tow  on  board,  but,  partly  on  account  of  the  distance  and 
the  difficulty  of  hauh'ng,  and  partly  because,  as  they  supposed, 
Kane  had  secured  what  remained,  did  not  return  for  a  second 
tow.  On  the  next  day,  Friday,  there  occurred  a  change  of 
wind  and  an  opening  of  the  ice,  which  would  have  enabled  the 
Brothers  to  reach  the  pans  where  they  had  left  their  seals,  but 
her  captain  did  not  proceed  thither,  being  under  the  belief  that 
none  remained  on  the  ice,  and  shortly  after  both  vessels  re- 
turned to  St.  John's. 

The  defendant  (^Kane)  admitted  having  taken,  on  Thursday 
and  Friday,  about  six  hundred  and  forty  dead  seals  on  the  ice 
in  question,  but  contended  that  some  of  these  had  been  killed 
by  men  from  the  shore,  and  that  what  he  had  taken  of  those 
killed  by  Barbor's  crew  were  for  the  most  part  round  and 
scattered,  and  could  not  have  been  recovered  by  the  plaintiffs' 
men,  and  that  he,  the  defendant,  had,  therefore,  the  right  in 
law  to  take  them  and  appropriate  them  wholly  to  his  own 
use. 

The  jury  were  directed  by  the  court  to  say :  first,  whether 
the  plaintiffs'  servants  had  killed  any  seals,  and  by  taking  mea- 
sures to  identify  and  I'ccover  them  by  the  use  of  flags,  by 
sculping,  piling,  cutting,  marking,  or  such  like  means,  had  re- 
duced them  into  possession ;  secondly,  if  so,  whether  defendant 
(Kane)  and  his  crew  had  taken  any  of  these  seals.  If  they 
had,  the  jury  should  find  a  verdict  for  the  plaintiff — 1st,  for 
their  whole  value  if  taken  unnecessarily,  that  is,  wrongfully, 
the  plaintiff's  crew  having  the  power  of  recovering  them  if  not 
meddled  with ;  or,  2ndly,  for  the  whole  value,  less  salvage,  if 
taken  necessarily,  that  is,  to  save  them  from  total  loss,  the- 
plaintiff's  crew  having  no  power  to  recover  them. 
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To  this  ruling,  Mr.  Pinsent,  for  the  defendants,  excepted  that 
the  jury  should  have  been  told  that  if  the  plaintiff's  crew  had 
no  power  to  recover  the  seals  their  right  of  property  in  them 
had  been  lost  and  the  verdict  should  be  for  the  defendants  ;- 
that  there  was  no  proof  of  a  joint  conversion  as  against  the 
defendants,  Baine,  Johnston  &  Co. ;  that  the  present  plaintifls 
were  entitled  to  sue  for  half  the  seals  only ;  and  that  there  was 
a  misdirection  in  telling  the  jury  that  the  only  custom  proven 
applied  to  a  scattered  round  seal,  and  in  not  directing  the  jury 
that  the  valuation  should  have  been  estimated  in  relation  to 
the  circumstances,  and  that  if  there  were  a  mixture  or  confu- 
sion of  the  plaintiffs  seals  with  those  of  others  without  distin- 
guishing them,  there  would  be  no  right  of  property  as  against 
the  defendants. 

The  jury  found  for  the  plaintiffs  for  8952  by  a  special  verdict,- 
by  which  they  declared  that  in  their  opinion  the  plaintifls  had 
not  the  power  of  recovering  the  seals  at  the  ice. 

A  rule  nisi,  founded  on  the  above  exceptions,  was  heard  and 
argued  during  the  present  term,  and  of  this  rule  we  have  now 
to  dispose. 

As  regards  all  of  these  exceptions  after  tlie  first  the  judges 
are  unanimous  in  holding  that  they  cannot  be  sustained.  The 
sale  of  the  seals  by  Kane  to  Baine,  Johnston  &  Co.  was  a  joint 
act  of  the  defendants,  inasmuch  as  there  could  be  no  vendor " 
without  a  vendee,  and  this  joint  act  being  an  illegal  dealing 
with  the  property  of  another,  was  a  joint  conversion — see  Roscoe, 
612 ;  the  evidence  of  custom,  except  so  much  as  established 
what  was  not  disputed,  that  a  seal  abandoned  at  the  ice  miglit  be 
taken  possession  of  by  the  finder,  only  went  to  show  the  illegal 
and  conflicting  practice  of  two  or  three  sealing  masters — the 
value  of  the  seals  was  rightly  estimated  as  that  which  pre- 
vailed at  the  time  of  the  conversion — Bead  vs  B.  Fairbanks, 
16  B.,  692  ;  there  was  no  evidence  to  raise  the  question  of  loss 
of  property  by  intermixture,  and  the  plaintiffs  being  the  abso- 
lute owners  of  one-half  of  the  seals  and  having  a  special  pro- 
perty in  the  crew's  half,  and  a  right  of  present  possession  of 
the  whole,  if  only  for  the  purpose  of  distribution,  had  a  right 
of  action  for  the  recovery  of  all  that  were  taken. 

The  first  exception,  as  involving  a  principle  of  great  practical 
importance  in  the  prosecution  of  the  seal  fishery,  and  as  one 
upon  which  a  diversity  of  opinion  appears  to  exist,  requires  a 
more  particular  consideration.  It  maintains  that  the  jury 
should  have  been  told,  in  opposition  to  the  ruling  at  the  trial, 
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that  if,  ufter  killin<«  these  seals  and  dealing  with  them  in  the 
manner  described,  the  crew  of  the  Brothers  had,  by  the  shifting 
of  the  ice  or  the  chances  of  wind  or  weather,  been  prevented 
/rom  finally  getting  them  on  board  their  vessel,  the  seals  re- 
turned to  the  common  stock  and  became  the  property  of  the 
first  finder  who  chose  to  appropriate  them.    To  this  position 

1  am  unable  to  subscribe,  as  it  is,  in  my  opinion,  unsound  in 
principle  and  unsupported  by  authority,  and  I  am  constrained 
to  hold,  after  much  consideration  and  some  research,  that  the 
•direction  given  to  the  jury  on  this  point  is  the  only  one  that 
can  be  sustained.  This  direction  was  in  efTect,  that  by  killing 
the  seals  and  reducing  them  into  possession  in  the  manner 
described,  the  plaintiffs,  through  their  crew,  had  obtained  an 
absolute  property  in  them,  and  would  be  entitled,  subject  in  a 
certain  event  to  the  payment  of  salvage,  to  recover  them  from 
any  person  into  whose  hands  they  might  afterwards  come. — 
This  statement  comprises  two  positions :  first,  that  the  killing, 
seizing  and  dealing  with  the  seals  by  piling,  sculping,  &a,  in 
^ther  words,  reducing  them  into  possession  vested  an  absoluU 
property  in  tluni  in  the  pa7ti/  so  killing  and  dealing  with  the 
seals;  and  secondly,  that  the  property  once  absolutely  vested 
xould  not  be  divested  out  of  the  owner  without  his  consent, 
except  by  certain  exceptional  causes  having  no  application  here. 

For  the  first  position  I  cite  the  following  authorities.     In 

2  SL  Com.  p.  81,  it  is  &iid : — '*  With  regard  to  animals,  ferw 
natnrcB,  all  mankind  had  by  original  gmut  of  the  Creator  a  right 
to  pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish  or  in- 
habitant of  the  waters ;  and  this  natuml  right  still  continues 
in  every  individual,  unless  when  it  is  restrained  by  the  civil 
Jaws  of  the  country.  By  the  laws  of  this  realm  accordingly,  all 
persons  may  on  their  own  lands  or  in  the  seas,  in  general,  exer- 
.cise  this  right,  and  when  a  man  has  once  seized  animals  of  this 
description  they  become,  if  reclaimed  or  confined  according  to 
the  doctrine  laid  down  in  a  previous  chapter,  his  qivalified  pro- 
perty, 07'  if  dead  are  absolutely  his  own,  so  that  to  steal  them  or 
otherwise  to  invade  this  property  is,  according  to  the  nature  of 
the  nature  of  the  case  sometimes  a  criminal  offence,  sometimes 
only  a  civil  injury."  So  in  Bla^Jcstone^voL  2, p.  403,  "and  when 
a  man  has  once  so  seized  them,  (i.  e.,  animals  ferw  naturae)  they 
become  while  living  his  qucUiJied  property,  or  if  dead  are  abso- 
lutely his  own" — 60,  2  Tomlin's  Law  Dictionary,  citing  under 
the  head  "  Property,"  Dalton  871— Finch  176^11  Hearts,  50 
Raym,  16 — "one  may  have  an  absolute  property  in  things  of  a 
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tuae  nature,  us  dogs,  but  not  in  things /??w  natara\  unless  dead*' 
.iind  in  £aeon*8  Abridgement,  vol.  4,  V-  ^>  ^^'^^  " Game**  it  is  laid 
<lown  generally,  that  animals /cre»  natural,  belong  to  the  parties 
taking  and  killing  them  in  the  sam^  manner  as  any  other  chattels. 

"  From  these  authorities  it  is  plain  that  when  a  person  at  the 
ice  kills  a  seal  and  seizes  it,  that  is,  lakes  manual  occupation  of 
it,  or  in  other  words  reduces  it  into  possession,  of  which  seizing, 
the  marking,  sculping,  piling,  or  other  acts  showing  the  exercise 
•of  dominion  and  control  over  it,  would  be  indisputable  evidence, 
it  becomes  his  absolute  property — he  can  lawfully  sell  it,  give  it 
away,  cut  it  up,  or  throw  it  into  the  sea,  as  he  might  any  chat- 
tel he  had  brought  from  the  shore — it  ceases  in  short  to  heferw 
naturce  and  becomes  a  mere  inanimate  chattel,  subject,  like  all 
other  chattels  to  those  rights  and  incidents  which  attach  to 
inanimate  personal  property,  one  of  which  is  the  right  of  re- 
covery from  any  third  party  who,  (the  right  of  property  not 
being  diverted)  obtains  possession  of  it  without  consent  of  the 
owner." 

2iidly, — As  regards  the  divesting  of  the  property,  once  abso- 
lutely vested — to  contend  that  a  person  would  lose  or  be  de- 
prived of  his  right  of  property  in  dead  seals  which  he  had  piled 
on  the  ice,  while  awaiting  an  opportunity  to  take  them  on  board 
his  vessel,  by  a  whirl  of  the  ice  or  a  change  in  the  wind  or  the 
weather,  carrying  them  out  of  his  reach,  is  to  say  that  any  acci- 
dent which  may  happen  to  deprive  him  of  the  possession  of  his 
property  will  deprive  him  of  all  ri{/ht  to  it.  For  such  a  position 
I  venture  to  think  no  authority  can  be  found  in  the  books.  If 
a  man  lose  his  purse  or  his  coat  (and  I  have  shown  that  as  re- 
gards the  liffht  of  property,  no  ditierence  exists  between  one 
inanimate  chattel  and  another,  he  is  thus  deprived  of  the  pos- 
Bessiou,  the  profitable  use,  and  beneficial  enjoyment  of  it,  but 
his  right  of  property  in  it  remains  unaltered,  and  any  one  who 
finds  it  must  restore  it.  Where  is  the  authority  which  declares 
that  with  the  possession,  or  the  power  of  recoveiing  possession, 
the  right  of  property  also  departs  ?  On  the  contrary,  the  au- 
thorities are  the  other  way,  thus  in  2  BL  p.  9  cfc  1  St.,  Co.  p.  14.9, 
it  is  thus  laid  down :  "  Property  both  in  lands  and  moveables 
being  thus  originally  acquired  by  the  first  taker,  it  remains  in 
him  by  the  piinciples  of  universal  law,  till  such  time  as  he  does 
some  other  act  which  shows  an  intention  to  abandon  \t,  for  then  it 
becomes  pitblici  juris  onre  more.  So  if  one  is  jjossessed  of  a 
jewel  and  costs  it  into  the  sea,  or  a  highway,  tiiis  is  such  an 
express  dereliction  that  the  property  will  be  vested  in  the  first 
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finder — not  so  if  he  bides  it  and  it  is  discovered,  thei*e  the  finder 
acquires  no  property,  and  if  Jie  loses  or  drops  it  by  accident,  it 
cannot  be  collected  from  thence,  that  he  designed  to  quit  the- 
possession,  and,  therefore,  in  such  a  case,  the  property  still  re- 
mains in  the  loser,  xolio  may  claim  it  again  of  the  finder. 

Further,  in  the  second  vol.  of  the  same  work,  where  it  treats 
of  the  various  modes  by  which  property  may  be  acquired,  I 
find  none  enumerated  except  such  as  depend  upon  the  will  of 
the  owner  (assignment,  for  instance),  and  those  already  referred 
to  as  inapplicable,  namely,  by  operation  of  law,  as  by  forfei- 
ture, seizure  under  process,  sale  in  market  overt,  &c.  I  find  no 
head  of  title  by  finding,  except  in  cases  of  abandonment, — 
abandonment  not,  be  it  observed,  of  the  search  or  of  the  hope 
of  recovery,  but  of  the  right  of  property.  In  the  present  case,, 
however,  there  was  not  only  no  evidence  of  abandonment,  but 
the  whole  of  the  plaintiffs*  case  went  to  show  there  was  no 
abandonment.  The  only  questions,  therefore,  for  the  jury,  as 
regards  the  plaintiffs'  right  of  recovery,  were:  1st — had  the 
property  in  these  seals  vested  in  the  plaintiffs  a  compound 
question  of  law  and  fact,  to  be  determined  by  the  application 
of  the  law  as  stated  by  the  court  to  the  facts,  of  killing,  sculp- 
ing, piling,  &c.,  if  found  by  the  jury ;  and  2nd — had  the  defen- 
dants taken  them  ?  If  so,  the  probability  that  the  plaintiffs 
could  not  have  recovered  them  from  the  ice  became  immaterial 
except  in  considering  the  amount  of  damages  where  it  received 
full  ef!ect  in  the  direction  to  allow  salvage,  and  this  exception 
consequently  fails. 

In  his  argument  on  the  rule  nm,  ^Ir.  Pinsent  seemed  to  con- 
tend that  the  means  mentioned  in  the  charge  "  killing,  sculping, 
&c"  did  not  form  or  constitute  that  reduction  into  possession 
which  is  necessary  to  create  property  in  animals  /era;  natures, 
and  that  it  was  also  necessary  for  this  purpose  that  the  first 
taker  should  be  in  a  position  to  secure  and  continue  the  posses- 
sion he  had  originally  obtained,  by  taking  the  seals  on  board 
his  vessel,  or,  at  least,  by  having  the  ability  to  do  so,  the  acci- 
dents of  the  sea  notwithstanding. 

Neither  of  these  conditions,  however,  are  prescribed  as  essen- 
tial by  the  authorities  whicli  I  have  cited,  and  with  the  excep- 
tion of  two  local  decisions,  to  which  I  shall  presently  refer, 
none  of  those  mentioned  by  Mr.  Pinsent  sustain  his  position, 
as  they  all  relate  to  living  animals,  as  to  which  it  is  not  denied 
that  they  can  only  be  the  subject  of  a  qualifietl  property  which 
terminates  with  tlieir  escape. 
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Thus,  the  passage  in  S  BLy  p.  J4f  "  "U  these  things,  so  long  as 
they  remain  in  possession,  every  man  has  a  right  to  onjoy  with- 
out disturbance,  but  if  once  they  escape  from  his  custody,  &c.", 
plainly  applies  to  the  live  animal  having  the  power  within  itself 
of  escaping,  and  not  to  the  dead  catoase  which  may  be  lost  but 
<*annot  escape ;  so  with  the  passage  in  Tomlin,  "  If  a  swarm  of 
bees  light  upon  a  tree  they  are  not  the  owners  of  the  tree  till 
-covered  with  his  hive" ;  so  with  the  whale  cases  in  /  Taunton. 
And  the  analogy  attempted  to  l)e  drawn  between  bees  once 
hived  flying  away  and  escaping  though  pursued  by  the  owner, 
who  thus  loses  his  qualified  property  in  them,  and  dead  seals, 
floated  away  by  the  ice,  fails  on  the  same  ground.  In  the  live 
minimal  the  possessor  had  a  qualified  property  only,  which  ceased 
when  it  escaped.  In  the  dead  seal,  an  inanimate  chattel,  he  had 
An  absolute  preoperiy  which  accidental  loss  or  wrongful  depriva- 
tion of  his  possession  could  not  affect.  The  case  of  Young  vs. 
Sickens,  0  Q.  B.,  is  one  in  which  the  plaintiff  had  neither  pro- 
perty nor  possession  in  the  fish,  the  subject  of  the  action,  they 
being  not  only  alive  but  at  liberty;  and  the  injury  done  con- 
sisted, not  in  depriving  him  of  property  already  obtained,  but 
in  preventing  him  from  acquiring  it. 

The  only  conditions  required  by  the  authorities  for  the  ac- 
quisition of  an  absolute  property  in  animals,  ferw  naturae,  are 
killing  and  seizure — to  insist  further  that  the  taker  should  have 
the  power  of  permanently  continuing  in  possession,  or  should 
not  be  subject  to  accidental  loss,  or  should  take  the  property 
on  board  his  ship,  seems  to  me  to  be  requiring  conditions  un- 
known to  the  law,  conditions  purely  arbitrary,  since  with  as 
much  reason  might  it  bo  required  that  the  seals  should  be 
brought  into  port  as  that  they  should  be  taken  on  board  ship, 
as  they  are  exposed  to  the  perils  of  the  sea  and  the  chances  of 
loss  in  one  case  as  well  as  in  the  other. 

It  by  no  means  follows,  however,  as  Mr.  Pinsent  further  con- 
tended, that  under  shelter  of  the  principle  excepted  to  by  him, 
it  would  be  competent  for  any  person  to  go  upon  the  ice,  and 
by  "  slaughtering  right  and  left,"  establish  a  property  in  the 
seals  he  killed,  thus  depriving  others  of  them  while  he  could 
not  retain  them  for  himself.  Merely  killing  without  seizing, 
that  is,  taking  possession,  would  not  avail  to  establish  a  pro- 
perty ;  one  cannot  obtain  the  property  in  a  flying  gull  by  simply 
shooting  it  from  the  deck  of  a  ship,  nor  in  a  seal  by  shooting  it 
on  a  pan  to  which  he  cannot  obtain  access ;  but  if  in  addition 
to  the  killing,  he  expend  time  and  labor  in  obtaining  corporal 
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possession  of  the  dead  animal,  he  will  then  have  acquired  a» 
absolute  property  in  it,  which  it  would  be  hard  that  he  should 
be  deprived  of  by  accidental  loss. 

The  same  principles  would,  of  course,  govern  the  case  put 
during  the  argument  of  the  whale  supposed  to  be  killed  off  the 
Western  Islands,  and  subsequently  picked  up  in  St.  Mary's 
Bay.  If  the  whale  was  killed  merely,  and  not  seized  or  taken 
into  possession,  the  killer  would  have  no  claim  on  the  finder^ 
but  if  in  addition  to  the  killing  he  had  taken  possession  of  it, 
its  accidental  loss  would  not  deprive  him  of  his  property,  but 
he  would  be  entitled  to  claim  it,  subject  to  salvage,  in  like 
manner  as  he  could  claim  a  bale  of  goods  washed  off  the  deck 
of  his  ship  or  cast  overboard  in  a  storm. — 3  BL  (557  Abbott^ 
8k.  UIO), 

Much  reliance  was  placed  by  Mr.  Pinsent  upon  the  alleged 
fact  that  in  actions  heretofore  brought  in  our  courts  for  the 
recovery  of  seals  wrongfully  taken  at  the  ice,  the  plaintiff's 
right  to  recover  was  made  by  the  judges  to  depend  upon  the 
probability  of  his  recovering  his  seals  had  they  not  been  inter- 
fered  with,  and  that  this  circumstance  was  generally  made  ai> 
important  point  in  the  plaintiff's  case. 

Had  the  question  now  under  consideration  ever  been  form- 
ally raised,  argued  and  determined  before  the  full  court,  and 
decided  as  Mr.  Finsent  contends  it  ought  now  to  be,  it  would 
even  in  such  cose,  having  regard  to  the  important  effect  such  a 
decision  would  have  on  the  right  of  property  in  one  of  the  groat 
staples  of  our  industry,  be  a  very  grave  question  whether  if 
clearly  erroneous  it  ought  not  to  be  over-ruled,  as  in  a  matter 
of  such  moment,  where  a  sound  raiio  decidtndi  would  be  of 
more  importance  than  uniformity  in  error,  it  would  certainly 
be  our  duty  rather  to  correct  than  follow  the  mistakes  of  our 
predecessors,  if  such  they  were. 

No  such  decision  of  the  full  court,  however,  can  be  cited^ 
and  I  am  of  opinion,  judging  from  my  own  experience,  which 
though  differing  I  believe  from  my  learned  brother  judge,  £ob- 
inson's,  seems  to  me  to  be  con6rmed  by  the  only  reported  cases 
I  have  been  able  to  see,  that  Mr.  Vinsent's  statement  in  thia 
respect  was  much  too  broad. 

Assuming,  as  Mr.  Pinsent  contends,  that  the  power  of  recov- 
ering the  seals  at  the  ice  was  a  condition  precedent  to  the 
plaintiff's  right  of  recovering  in  the  action,  it  ought  to  have 
been  expressly  put  by  the  judge  to  the  jury  in  every  case ;  but 
if,  as  Mr.  Carter  contends,  and  as  I  think  rightly,  this  power 
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was  of  importance  only  in  relation  to  the  damages,  it  would 
only  be  put  by  the  judge  when  expressly  raised  on  the  defence. 
In  the  former  view  the  question  would  always  arise,  in  the  lat- 
ter  for  a  different  purpose  very  frequently,  for  the  contest  in 
seal  cases  having  been  almost  invariably  as  to  the  taking  by 
the  defendant  (a  charge  denied  by  him  and  affirmed  by  the 
plaintiff),  the  power  of  recovery  would  naturally  be  mooted  in 
the  course  of  the  trial,  not  merely  in  relation  to  the  damages^ 
but  because  the  fact  of  the  seals  having  been  taken  by  some 
one  would  best  be  established  by  shewing  that  the  plaintiff'^ 
crew  recovered  the  pan  on  which  they  had  been  piled,  a  piece 
of  evidence  which  would  for  the  most  part  establish  the  power 
of  recovery. 

The  cases  to  which  I  have  had  reference,  with  the  exception 
of  Power  V,  Jackinan,  and  Noel  v,  Warren,  cited  by  Mr.  Pinsent, 
seem  to  me  to  support  this  distinction, 

Thus,  in  Stone  and  Ihoyer,  two  questions  only  were  sent  to 
the  jury  by  Chief  Justice  Brady.  l.«?t,  Were  they  satisfied  the 
plaintiff's  crew  killed  and  piled  the  seals  in  question;  and 
2ndly.  Did  any  of  the  defendants  take  any  of  these  seals? 
Notliing  was  said  by  the  judge  as  to  the  plaintiff's  power  of 
recovering  the  seals,  nor  was  it  made  a  point  of  by  the  defen- 
dants, whose  sole  defence  was  a  denial  of  the  taking.  It  thi» 
case  the  pan  was  recovered  by  the  plaintifi's  crew. 

In  White  v,  McBride  before  the  same  judge,  the  seals  appear 
to  have  been  shot  and  left  on  the  ice,  and  on  a  motion  for  a 
non-suit  the  question  was  raised  as  to  the  plaintiffs  having  re- 
duced  the  seals  into  possession  and  so  as  to  obtain  property  in 
them,  which  was  reserved  for  further  discussion,  but  the  jury 
finding  that  the  defendants  did  not  take  the  seals,  the  question 
raised  was  not  of  course  brought  up  again,  and  nothing  was 
said  at  any  time  as  to  the  power  of  recovery. 

In  Povser  v.  Jachman  the  position  for  which  Mr.  Pinsent  now 
contends  was  distinctly  raised  (as  would  appear)  by  him  as  a 
ground  of  defence.  In  his  charge  Mr.  Justice  Little,  although 
in  the  first  instance  laying  it  down  in  accordance  with  the  au- 
thorities, that  by  killing  the  seals,  sculping  and  piling  them, 
the  plaintiff  had  reduced  them  into  possession,  certainly  put 
the  ability  of  the  plaintiff  to  recover  his  seals  to  the  jury  as  a 
condition  precedent  to  his  right  to  recover  in  the  action.  Seve- 
ral exceptions  were  taken  to  the  charge,  but  what  these  were 
does  not  altogether  appear.  It  must  not  be  overlooked  that  if 
the  plaintiff,  who  alone  would  be  interested  in  excepting  to  the 
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charge  upon  the  point  now  iu  debate,  did  Uiko  such  exceptiou^ 
the  finding  of  the  jury  in  his  favor  for  £133  would  of  course 
supersede  it. 

In  Xoel  V.  Warren,  before  the  same  judge,  it  docs  not  appear 
whether  any  exception  was  taken  or  point  raised  on  the  ruling, 
which  was  as  follows:  "If  a  piirty  had  killed,  sculped,  pil^ 
and  marked,  or  done  such  acts  as  to  establish  ownership  in  the 
^eals,  and  had  not  abandoned  them,  any  jierson  taking  them 
would  be  liable  in  this  action,  but  if  he  left  them  scattered 
about  without  reasonable  hope  of  recovery  it  would  not  be  so." 

In  this  case  also  the  plaintiff  had  ;i  verdict,  and  therefore  no 
further  proceeding  was  taken ;  and  it  is  also  conceivable  that 
in  any  similar  case  the  facts  might  render  such  ruling  unimpor* 
tiint,  by  establishing  beyond  doubt  the  ability  of  the  plaintiff 
to  regain  his  seals,  in  which  event  exceptions  to  the  charge 
mi^ht  not  be  taken. 

These  two  cases,  subject  to  the  observations  I  have  thought 
it  tight  to  make  upon  them,  certainly  go  to  support  Mr.  Pinsent's 
position,  and  as  judicial  decisions  they  are  doubtless  entitled  to 
much  respect,  but  being  cited  with  the  object  of  influencing  our 
judgment  iu  the  matter  we  have  now  to  decide,  it  is  our  duty, 
particularly  if  they  are  questioned,  to  test  them  by  the  appli- 
cation of  legal  principles,  and  after,  for  myself,  applying  this 
test,  I  am  unable  for  the  reasons  I  have  detailed  to  concur  in 
them. 

Whether  the  other  judges,  both  cases  being  in  the  Supreme 
Court,  approved  of  this  direction  does  not  appear.  If  they  did, 
it  would  seem  to  have  been  without  hearing  counsel  upon  the 
principles  involved  in  it,  and  under  the  disadvant:ige  insepara- 
ble from  trials  at  nisi  prius  of  being  obliged  to  come  to  a  hasty 
conclusion  upon  perhaps  difficult  points  of  law,  without  reason- 
able time  or  opportunity  for  reflection  or  investigation. 

The  present  case  then,  being  the  first  within  my  experience, 
in  which  the  defendant,  avowing  the  taking  of  the  seals,  rests 
bis  defence  upon  this  ground,  and  brings  it  before  the  full  court 
for  deliberate  determination,  comes  to  us  as  one  prinut  impres" 
sionis.  It  has  been  well  argued  at  the  bar,  and  after  full  con- 
sideration I  am  clearly  of  opinion  that  in  an  action  of  trover 
for  seals  taken  at  the  ice,  it  is  in  law  no  defence  to  say  that  if 
not  taken  by  the  defendants  the  plaintiff  in  all  probability  could 
not  have  secured  them. 

In  pursuing  this  inquiry  I  have  bad  no  regard  to  the  sap- 
posed  expediency  or  equity  of  either  of  the  rules  contended  for. 
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because  considerations  of  that  kind,  althougli  sometimes  useful 
in  aiding  the  construction  of  a  doubtful  statute  by  throwing 
light  upon  the  intentions  of  the  Legislature,  are  apt  in  other 
cases  unduly  to  bias  the  mind  of  the  judge,  whose  only  duty  it 
is  to  discover  what  the  law  is,  whatever  may  be  its  character, 
and  having  found,  to  declare  it. 

I  cannot,  however,  accept  the  suggestion  that  the  law,  as 
I  hold  it  to  be,  would  be  either  inexpedient  or  unjust;  on  the 
contrary,  I  believe  that  it  best  accords  with  sound  principles  of 
public  policy  and  with  natural  equity. 

Panned  seals,  drifted  out  of  the  possession  of  the  owner, 
would  not  be  left  by  third  parties  falling  in  with  them  to  float 
away  and  become  lost  to  the  general  wealth  of  the  community, 
merely  because  the  right  of  property  was  preserved  to  the  ori- 
ginal taker.  The  certainty  of  a  liberal  salvage,  and  the  prob- 
ability of  their  never  being  claimed,  would  always  be  sufficient 
inducements  to  the  finder  to  bring  them  into  port. 

Nor  would  actions  at  law  be  multiplied  by  reason  of  the 
original  taker  of  lost  seals  instituting  proceedings  against  every 
one  who  might  bring  in  Heals  which  he  himself  had  not  killed. 
The  difficulty  of  indentification  in  such  cases,  and  the  fear  of 
costs,  would  sufficiently  restrain  such  speculative  litigation. 

On  the  other  hand,  by  making  the  right  to  recover  in  an  ac- 
tion dependent  upon  the  probable  ability  to  regain  possession, 
the  title  to  such  property  would  be  rendered  precarious  and 
uncertain  by  being  based,  not  upon  matter  of  fact,  but  upon 
matter  of  opinion ;  while  at  the  ice  a  sense  of  insecurity  and 
a  feeling  of  suspicion  and  mistrust  would  be  engendered  on  the 
part  of  its  possessor,  and  the  desire  for  the  fruits  of  another's 
industry  on  the  part  of  less  fortunate  neighbors  which  would 
not  tend  to  promote  those  kindly  feelings,  and  that  respect  for 
each  other's  rights  which  ought  to  actuate  men  engaged  in  the 
san^e  pursuit,  particularly  a  pursuit  so  hazardous  as  the  seal- 
fishery  ;  and  a  strong  temptation  would  be  held  out  to  crews 
at  the  ice  to  appropriate  panned  seals  under  any  circumstances^ 
since  if  their  possession  were  afterwards  successfully  questioned 
in  a  court  of  law,  they  would  lose,  besides  costs,  nothing  that 
they  ever  owned,  while  their  chance  of  retaining  their  plunder 
would  be  greatly  increased,  as  it  might  easily  be  made  contin- 
gent upon  their  being  able  to  satisfy  a  jury  that  reliance  should 
be  placed  upon  their  opinion  of  the  inability  of  the  plaintiff's 
crew  to  regain  possession. 
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It  is  true  this  temptation  would  also  exist  if  the  inability  to 
regain  possession  could  only  aflect  the  amount  of  damages,  but 
it  would  exist  in  a  comparatively  trifling  degree,  and  cases  of 
wrongful  taking  and  consequently  actions  on  that  account  would 
be  less  numerous,  and  where  resort  was  necessarily  had  to  legal 
proceedings,  the  taking  would  frequently  be  admitted  with  a 
view  to  salvage,  and  much  of  that  conflict  of  testimony  which 
we  sometimes  find  and  which  is  so  painful  to  witness  would  b^ 
avoided 

As  a  matter  of  equity  the  plaintiff's  better  position  cannot 
I  think  be  questioned.  The  principle  for  which  the  defendants 
contend  would  altogether  deprive  the  plaintiffs  crew  of  valu- 
able property,  on  which  they  had  expended  much  time  and 
labor,  and  about  whicli  they  had  incurjed  great  personal  risk, 
solely  because  by  an  accident  beyond  their  control  they  were 
unfortunate  enough  to  lose  their  possession  of  it,  and  would 
give  it  to  the  defendant  who  had  not  labored  for  it,  and  whose 
whole  merit  consisted  in  taking  it  on  board  their  ship  when  it 
was  brought  by  the  currents  within  their  reach.  The  true  prin- 
ciple, regarding  this  property  as  a  common  fund  created  by  one 
party  and  saved  by  the  other,  would  recognize  the  just  claims  of 
both  and  give  both  compensation  for  their  labor,  by  sharing  the 
fund  between  them.    What  could  be  more  just  or  reasonable  ? 

Judge  Hayward  concurring  in  opinion  with  me,  this  rule 
must  be  discharged. 


Hon.  Mu.  Justice  Egbinsox: 

After  the  best  consideration  I  can  give  this  subject,  I  cannot 
arrive  at  any  other  conclusion  than  that  the  rule  for  a  new 
trial  should  be  made  absolute  on  the  ground  of  misdirection 
in  two  particulars,  and  on  the  ground  that  one  of  the  principal 
issues  raised  by  the  pleadings,  viz.,  whether  the  plaintifis  had 
property  in  the  seals,  was  determined  by  the  Court  and  was 
not  submitted  to  the  jury. 

The  action  was  brought  to  recover  damages  for  the  wrong- 
ful conversion  of  the  pelts  of  certain  seals  which  the  plaintiffs 
allege  they  had  killed,  and  sculped,  and  left  on  the  ice  several 
miles  from  their  vessel  during  the  last  seal  fishery. 

The  defendants  filed  two  pleas,  Ist,  denying  that  they  had 
taken  the  pelts ;  and  2nd,  denying  that  such  pelts  were  the 
property  of  the  plaintiffs. 


CLIFT  ET  AL  t?.  KANE  et  au  339 

Actions  similar  to  the  present  have  been  common  in  our 
Courts.  I  have  been  engaged  in  the  trial  of  many  both  as 
^unsel  and  judge,  and,  up  to  the  present,  I  do  not  remember 
and  cannot  find  a  report  or  record  of  a  single  one,  in  which  it 
was  not  the  ruling  of  the  Court  that  to  vest  in  the  plaintiffs 
such  property  and  possession  as  would  enable  him  to  recover, 
.he  must  satisfy  the  jury  not  only  that  he  killed  the  seals,  but 
that  they  continued  under  his  control,  that  he  had  not  aban- 
doned the  intention  to  return,  and  the  hope  to  recover  them, 
.and  that  he  had  a  reasonable  prospect  of  being  enabled  to  take 
them  into  his  complete  possession  by  putting  them  on  board  his 
vessel  if  the  defendants  had  not  interfered  with  him. 

Whether  such  direction  was  coeval  with  the  seal  fishery,  or 
whether  it  arose  after  the  usiige  thereat  had  been  proved  and 
established  and  therefore  had  become  settled  law  which  judges 
arc  bound  to  notice  judicially,  or  when  or  how  it  arose  I  can- 
not say ;  this  much  I  can  assert,  that  during  my  experience  at 
the  bar  and  on  the  bench,  embracing  a  peiiod  of  forty  years, 
jsuch  was  the  law  invariably  laid  down  by  the  Court.  I  do  not 
recollect  one  instance  in  which  it  was  questioned,  no  record  of 
any  exception  to  that  ruling  is  produced  (although  in  every 
case  it  was  obviously  the  interest  of  one  side  or  the  other  to 
have  challenged  it  if  erroneous)  but  the  law  has,  up  to  the 
trial  of  this  case,  so  far  as  I  know  and  believe,  been  acquiesced 
in  by  judges,  bar,  and  suitors,  and  has  regulated  the  procedure 
.of  the  Court. 

Mr.  Pinsent,  in  his  able  argument,  has  referred  to  the  re- 
ports of  two  trials  similar  to  the  present,  that  were  published 
in  1858,  and  they  are  conformable  with  my  experience  of  the 
iaw  heretofore  administered  in  such  cases,  whilst  none  have 
been  cited  to  the  contrary. 

On  the  trial  of  this  cause,  last  term,  I  proposed  to  adhere  to 
the  ruling  thus  established^  and  to  deliver  to  the  jury  the  fol- 
lowing direction,  which  I  wrote  at  the  time: 

"  PktintifT  entitled  to  recover  if  he  reduced  into  full  posses- 
jsion  any  seals  which  Kane  afterwards  took,  and  plaintiff  re- 
-duces  seals  into  such  possession  by 

1st.  Killing  them. 

2nd.  By  taking  measures  to  identify  and  recover  them  by 
sculping,  cutting,  marking,  piling  or  such  like  means. 

3rd.  By  not  abandoning  the  hope  of  recovering,  and  inten- 
Xion  of  returning  to  them,  and 
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4th.  By  being  able  to  get  them  on  board  if  not  prevented  by^ 
Kane. 

First  question. — Did  Kane  take  any  seals  of  plaintiffs  so  cir- 
cumstanced ?    If  yea,  verdict  for  plaintiff  for  their  value. 

Second  question. — If  none,  verdict  for  defendants." 

My  learned  brethren,  however,  were  of  opinion  that  from  the 
elements  which  constituted  the  plaintiffs'  property,  should  be 
excluded  their  intention  to  return,  their  hope  to  recover  and 
theii  power  to  secure  the  seals  on  board ;  holding  that  their 
property  became  absolute  by  merely  killing  the  seals ;  and  they 
also  determined  that  the  jury  might,  under  a  certain  contin- 
gency, allow  the  defendants  salvage. 

Such  being  the  opinion  of  the  majority  of  the  Court,  the  di- 
rection to  the  jury  was  given  in  the  words  written  by  the  Chief 
Justice,  as  follows : 

''First  question  is:  Did  plaintiff  kill  and  reduce  into  posses- 
sion, by  taking  measures  to  identify  and  recover  them  by  the 
use  of  Hags,  by  sculping,  piling,  cutting,  marking,  or  such  like 
means? 

Second. — If  so,  did  defendant  take  any  of  these  seals  ? 

Third, — If  both  questions  answered  in  the  aflSrmative  find 
for  plaintiff. 

1st,  for  whole  value  if  taken  unnecessarily,  i.  e ,  plaintiff  hav- 
ing power  to  recover. 

2nd,  for  whole  value,  less  salvage,  if  taken  necessarily,  i.  a, 
plaintiff  having  no  power  to  recover." 

The  jury,  on  this  direction,  found  a  verdict  in  favor  of  the 
plaintiffs  for  $952,  adding,  that  in  their  opinion  the  seals  had 
been  lost  by  the  plaintiffs,  and  were  taken  by  the  defendants 
when  the  plaintiffs  had  not  any  power  to  recover  them  at  the 
ice,  and  that  the  jury  had  made  in  their  verdict,  an  allowance 
to  the  defendants  on  account  of  salvage. 

To  unsettle  the  law  which  a  long  and  uninterrupted  series 
of  decisions  had  established,  can  hardly  fail  to  occasion  confu- 
sion and  injury  in  a  commercial  community,  and  the  present 
case  furnishes  a  striking  instance  of  the  effect  of  such  distur- 
bance. Under  the  former  ruling  of  our  Courts,  the  facts  here 
found  by  the  jury  would  have  resulted  in  a  verdict  for  the 
defendants,  whereas  in  consequence  of  the  new  interpretation 
of  the  law,  they  result  in  a  verdict  for  the  plaintiffs. 

In  my  judgment  the  former  ruling  was  correct,  and  it  is  the 
latter  interpretation  that  is  erroneous,  not  only  by  reason  of 
the  Court  ignoring  the  usage  of  the  seal-fishery  which  had 
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;fl8certained  the  facts  requisite  to  constitute  ownership  of  seals 
at  the  ice»  without  taking  the  opinion  of  the  jury  as  to  what 
^ther  facts  are  requisite,  but  also  by  reason  of  the  Court  intro- 
ducing the  question  of  salvage  in  relation  to  damages. 

To  dispose  of  this  last  point  first — 

It  is  observable  that  the  defendants  did  not  prefer  any  claim 
in  the  nature  of  a  set-o£f  for  salvage,  such  a  claim  has  never 
been  recognized  in  seal  cases  before,  and  in  an  action  of  trover 
a  set-off  is  not  admissible  at  all.  There  is  qnly  one  way  in 
which  a  claim  for  salvage  could,  in  such  an  action,  properly 
arise^  namely,  as  a  bar  to  the  plaintiff's  right  to  recover,  but 
that  was  not  the  way  in  which  it  was  here  put  to  the  Court,  if 
it  had  been  the  result  must  have  been  different,  for  a  plaintiff 
-cannot  recover  in  trover,  unless  he  had,  at  the  time  of  conver- 
sion, the  right  to  immediate  possession,  as  well  as  the  property 
— Roscoe  638 ;  but  tlie  plaintiffs  here  had  no  such  right  to  pos- 
session by  reason  of  the  defendant's  claim  upon  the  seals  for 
salvage — ("an  action  of  trover  will  not  lie  to  recover  wrecked 
goods  before  tender  of  expenses." — Hartford  v.  Jones,  Lord  Ray, 
^93) — the  action  therefore  was  premature,  and  the  defendants 
were  entitled  to  a  non-suit,  or  to  a  verdict — ^  Sel.  Np.  1S5S, 
instead  whereof,  the  verdict  is  for  the  plaintiffs,  but  for  a  sum 
less  than  they  are  entitled  to,  if  they  are  entitled  to  any,  and 
the  defendants  are  condemned  in  the  whole  costs  of  suit  for  not 
•delivering  up  property  which  they  had  a  lien  upon  and  a  legal 
right  to  retain. 

It  may  be  said  that  this  was  a  short  method  of  doing  justice, 
to  speak  colloquially,  a  rough  and  ready  mode  of  effecting  an 
•equitable  arrangement  between  the  parties.  I  am  quite  con- 
vinced that  such  an  arrangement  was  contemplated,  but  I  doubt 
the  success,  and  I  question  the  correctness  of  the  proceeding ; 
it  is  not  one  which  could  properly  have  been  introduced  in  the 
present  case,  because  the  Supreme  Court  of  Newfoundland  is 
bound  to  administer  justice  on  the  same  principles  that  prevail 
in  Westminister  Hall ;  the  defendants  in  an  action  at  law  are 
restricted  to  legal  pleas,  they  must  shape  their  course  by  estab- 
lished practice,  and  expect  to  have  their  rights  disposed  of  by 
the  rules  of  law.  It  has  been  seen  how  a  departure  from  strict 
law  has  operated  to  the  prejudice  of  both  parties,  and  it  seems 
to  me  that  the  importation  of  hypothetical  equity  does  not 
mend  the  matter,  for  I  am  unable  to  discover  any  equity  in 
making  one  sealer — who  secures  animals  fercc  riaturcc  found 
adrift  upon  the  ocean  abandoned  by  the  killer,  and  lost  to  all 
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the  world, — pay  anj  portion  of  their  value — to  another  sealer 
who,  although  he  killed  them,  had  failed,  through  the  ordinary 
casualties  of  the  fishery,  to  secure  the  possession  of  them,  an& 
was  obliged,  however  involuntarily,  to  abandon  the  pursuit  of 
them. 

It  has  been  asked,  would  it  not  be  fair  to  allow  the  man  who 
killed  the  seals  some  benefit  for  his  labor?  Reading  the  pre^ 
sent  by  the  light  of  the  past  I  venture  to  say,  no.  What  he  did 
was  not  for  the  benefit  of  another  but  of  himself;  he  acquired 
no  right  whatever  to  these  wild  animals  until  he  secured  pos- 
session, (except  the  right  of  uninterrupted  pursuit).  When  her 
was  compelled  to  abandon  them  they  again  became  common 
property,  open  to  all;  he  who  lost  them  with  them  lost  his 
labor ;  he  who  captured  them  took  them  free  of  all  lien,  for  lien: 
pre-supposes  actual  possession. — Kinlock  v.  Craig,  3  S.  R, ;  Tay-^ 
lor  V.  Robinson,  8  Saunt, 

For  these  reasons  I  am  of  opinion  that  the  direction  to  ther 
jury,  on  the  subject  of  salvage,  occasioned  a  miscarriage  of  jus- 
tice, and  amounted  to  a  misdirection  of  law. 

The  other  misdirection  appears  to  me  to  have  been  in  the 
judges  undertaking  to  prescribe  the  facts  necessary  to  constitute 
ownership  in  seal  pelts  drifting  about  upon  floating  ice. 

By  the  2nd  plea  the  fact  of  ownership  was  expressly  denied,, 
it  is  the  province  of  a  jury  to  find  facts,  and  when  found  the 
judge  must  apply  them  to  the  law.  Ownership  is  therefore  ar 
mixed  question,  compounded  of  facts  and  law,  and  in  many  in- 
stances it  is  settled  by  usage.  The  course  pursued  in  English 
Courts  with  reference  to  whale  cases  has  been  to  leave  a  jury 
to  ascertain  what  facts,  by  the  usage  of  trade,  constitute  ther 
right  of  possession  in  the  whale ;  the  like  course  ought  in  my 
opinion  to  have  been  followed  in  this  case,  since  it  was  deter- 
mined to  abandon  the  usage  that  had  heretofore  been  recognized; 
but  instead  thereof  the  Court  assumed  that  certain  acts  would 
establish  ownership  of  seals  on  the  ice,  rejecting  what  I  under- 
stand to  have  been  the  ancient  usage  that  had  hitherto  been^ 
our  guide,  and  ignoring  the  province  of  the  jury  to  find  any 
other  in  its  place. 

Ships  from  the  United  Kingdom,  from  the  United  States  and 
Newfoundland  are  now  engaged  in  the  seal-fishery,  and  it  is 
very  desirable  that  the  rule  of  law  which  governs  the  practice 
of  such  fishery  should  be  well  defined,  and  as  I  am  so  unfortu- 
nate as  to  differ  in  opinion  from  my  brother  judges,  as  they  da 
from  their  predecessors,  I  wish  to  explain  the  ground  upon- 


CLIFT  ET  AL  v,  KANE  et  al.  343 

which  my  judgment  rests.  It  seems  to  me  a  radical  error  to 
place  wild  animals  and  domestic  animals  in  the  same  legal  cate- 
gory, because  the  distinctions  between  them  are  many  and 
material,  and  arise  from  the  fact  that  the  latter  are  the  absolute 
property  of  some  person  indefeasible  except  by  his  own  act, 
whilst  the  former  are,  by  nature's  law,  common  to  all,  and  are 
only  the  subject  of  a  qualified  property  dependant  for  its  acqui- 
sition upon  special  circumstances,  and  liable  to  be  lost  by  acci- 
dental causes. 

I  find  the  law  upon  the  subject  thus  laid  down  in  2  Black  C 
— S89,  and  adopted  by  the  recent  and  very  learned  commen- 
tator Mr.  Serjeant  Stephen :  "  In  animals  of  a  tame  nature  such 
as  horses,  sheep,  &c.,  &c.,  a  man  may  have  an  absolute  property 
as  in  any  inanimate  thing,  but  in  animals  ferx  naturcc,  a  man 
can  have  no  absolute  property,"  "  he  may  be  invested  with  a 
qualified,  but  not  an  absolute  property  in  all  creatures  that  are 
/eroB  ncUurcc,  by  reclaiming  or  so  confining  them  within  his  own 
immediate  power  that  they  cannot  escape  and  use  their  natural 
liberty,"— |7.  390.  "  These  are  no  longer  the  property  of  a  man 
than  while  they  continue  in  his  keeping  or  actual  possession,'' 
and  the  author  gives  an  example  in  the  case  of  bees,  "  which 
are  force  ncUuros,  but  when  hived  a  man  may  have  a  qualified 
property  in  them,"  and  Bracton  adds  it  is  occupation,  i.  e.,  hiv- 
ing and  including  them  that  gives  the  property  in  bees,  "  though 
a  swarm  lights  upon  ray  tree,  I  have  no  property  in  them  till  I 
have  hived  them,  a  swarm  wliich  flies  out  of  my  hive  is  mine, 
so  long  as  I  can  keep  it  in  sight,  and  have  power  to  pursue  it." 
Substitute  the  word  "seals"  for  "bees"  and  the  word  "vessel" 
for  "  hive"  and  we  have  the  present  case,  mxitato  nomine,  de  te 
fahula  narralur, 

Mr.  Serjeant  Stephen,  in  his  commentary,  1  vol.  p.  lOo,  whilst 
treating  of  the  usufructuary  property  which  a  man  has  in  light, 
air,  water,  goes  on  to  say,  "  such  also  are  the  generality  of  those 
animals  that  are  /eras  naturcc,  which  so  long  as  they  remain  in 
possession  every  man  has  a  right  to  enjoy  without  disturbance, 
but  if  once  they  escape  from  his  custody — though  without  his 
voluntary  abandonment,  it  naturally  follows  that  they  return 
to  the  common  stock,  and  any  man  else  has  an  equal  right  to 
seize  and  enjoy  them  afterwards." 

It  is  contended  that  the  right  is  altered  by  the  death  of  a 
wild  animal,  that  when  once  it  is  killed  it  becomes  the  absolute 
property  of  the  killer,  and  for  that  contention  a  dictum  in 
Blackstone,  adopted  also  by  Stephen,  is  quoted,  but  with  all 
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repect  I  do  not  think  that  such  dictum  refers  to  the  seal-fishery, 
or  has  anj  relation  in  principle  to  the  question  now  under  con- 
sideration— to  cleave  to  the  letter  without  regard  to  the  spirit 
of  a  quotation,  is  what  Lord  Coke  condemns  in  the  maxim, 
"  qui  haeret  in  litera  hseret  in  cortice."  When  Blackstone  speuka 
of  a  hunter  converting  an  animal, /erte  naturm,  into  his  absolute 
property  by  killing  it,  he  simply  means  that  the  hunter  thereby 
gets  it  into  his  full  possession  and  control — he  chiefly  refers  to 
the  case  of  an  animal  on  land,  where  its  death  would  prevent 
the  probability  of  its  being  lost  to  the  killer,  and  to  cases  in 
which  the  death  of  the  animal  is  the  consummation  of  the  en- 
terprize,  but  in  the  seal-fishery  of  Newfoundland  every  one 
knows  that  killing  the  seiil  is  only  one  of  several  steps  in  the 
process  of  reducing  its  pelt  into  possession,  no  doubt  it  is  the 
first,  then  follows  sculping,  then  hauling  over  the  ice,  (in  which 
act  the  pelt  is  often  lost)  and  finally  securing  it  on  board  ship; 
but  so  long  as  the  seal  remains  unshipped  it  is  exposed  to  vari- 
ous casualties  which  may  remove  it  beyond  the  power  and 
possession  of  the  killer  as  completely  as  if  it  were  alive  in  the 
water,  and  may  prevent  him  efl'ectuating  the  object  of  his  en- 
terprise. 

In  Bell's  principles  of  Scotch  law.  title  *  occup*incy,"  it  is 
declared  "  that  an  act  of  appropriation  to  vest  the  property  in 
animals /<??'<»  naturm  is  effectual  only  tcfien  it  is  complete.**  Now 
of  wlmt  avail  is  it  that  a  sealing  crew  should  kill  their  thousands, 
if  they  are  unable — throuj^h  the  perils  of  the  sea  and  the  drift- 
ing of  the  ice — to  secure  tlie  possession  of  them  in  their  vessel  ? 
then  is  all  their  labor  in  vain,  and  the  object  in  view  utterly 
defeated,  the  qualified  property  which  alone  they  had  whilst 
killing  them  is  lost,  and  the  event  in  the  present  case  demon- 
strates that  an  absolute  and  indefeasible  property  had  never 
vested,  for  the  elements  defeated  it. 

It  may  be  useful  to  reflect  for  a  moment  upon  the  conse- 
quences that  will  result  from  this  new  doctrine.  I  will  put  a 
suppositious  case  likely  enough  to  occur.  A  man  kills  a  number 
of  seals  and  leaves  them  on  the  ice ;  before  he  can  take  them  on 
board,  his  vessel  is  sunk  by  some  accident  of  the  sea,  his  crew 
are  able  to  save  their  lives,  but  are  powerless  to  save  their 
seals  ;  the  ice  and  the  seals  drift  away  and  are  eventually  found 
by  a  more  fortunate  sealer,  who  takes  possession  of  what  he 
finds  thus  afloat  and  unguarded,  and  appropriates  to  his  owq 
use  what  otherwise  would  be  lost  to  all  the  world.  By  the 
doctrine  now  maintained  by  my  learned  brothers,  the  man  who 
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.avowedly  cannot  get  pofises&ion  of  these  seals  and  save  them 
for  himself  at  the  ice,  may  nevertheless  recover  them  after 
they  have  been  brought,  by  the  industry  of  another,  into  port, 
-and  especially  by  an  action  of  trover,  whicli  pre-supposes  a  right 
to  possession^  that  is  admitted  to  have  been  a  physical  im- 
possibility. 

Or,  suppose  another  case :  A  kills  a  number  of  seals  which 
he  sculps,  marks  and  leaves  on  the  ice ;  before  he  can  secure 
them  on  board,  the  ice  is  carried  away  by  wind  and  tides 
wholly  beyond  liis  reach  and  control,  he  afterwards  is  fortunate 
enough  to  fill  his  vessel  with  other  seals;  those  first  killed  are 
found  by  B ,  who  takes  possession  of  them  and  secures  them  in 
his  vessel.  By  the  doctrine  now  propounded  the  first  lot  be- 
came, by  the  mere  act  of  killing  and  sculping,  the  absolute  pro- 
perty of  the  killer,  and  although  he  had  not  means  to  secure 
them  or  bring  them  into  port,  he  is  nevertheless  entitled  to 
recover  their  value  from  the  man  who  could  and  did  save 
them. 

These  startling  consequences  are  the  necessary  result  of  the 
novel  intei-pretation  of  the  law  now  introduced,  and  of  aban- 
doning the  ancient  usage  and  simple  rule  hitherto  administered 
in  our  Courts,  which  declared  that  the  right  of  property  in 
seals  at  the  ice  was  dependent  upon  the  ability  to  get  them 
into  full  possession,  by  putting  them  on  shipboard  or  on  the 
shore,  as  is  sometimes  done. 

The  case  Young  v,  Sickens,  G  Q.  R,  606,  is  to  the  same  effect. 
The  plaintiff  had  encompassed  a  shoal  of  pilchards  by  a  net 
with  the  exception  of  a  small  opening,  but  had  not  actually 
. secured  them  when  the  defendant  interfered.  Lord  Dennan 
held  that  the  plaintiff  had  not  sufficient  possession  to  maintain 
trespass,  because  he  "  could  not  be  said  to  have  had  possession 
of  the  fish  till  he  had  actual  porver  over  it." 

The  same  rule  prevails  at  the  whale  fishery.  It  has  been 
established  by  various  decisions  from  the  year  1788  to  1827, 
that  "  the  fish  is  the  property  of  the  first  striker  only  so  long 
as  it  continues  under  \\\%  power  and  management,  and  when  the 
first  striker  loses  his  power  and  management  over  it,  it  becomes 
what  is  termed  a  loose  fish  and  is  the  property  of  the  person 
who  afterwards  secures  it." — Littlcdah  v,  Scarth,  1  Taun. ;  Ho- 
garth  v  Jackson,  2  C,  dk  P, 

I  cannot  find  in  any  of  the  whale  cases  a  decision,  or  even  an 
obiter  dictum,  that  the  mere  killing  the  fish  without  the  ability 
togdtit  into  actual  possession  and  power  vests  absolute  pro- 
perty in  the  killer. 
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It  has  been  argued  that  the  seal  being  dead  cannot  "  escape,*^ 
and  that  such  word  must  relate  to  a  living  animal.  That  may 
be  grammaticallj  true,  but  is  it  really  a  fact  ?  Of  course  it  can- 
not activdy  paddle  away,  but  may  it  not  passively  be  floated 
away  ?  And  what  practical  difference  does  it  make  whether 
the  seal  is  lost  by  its  own  action,  or  by  the  action  of  the  ice  on 
which  it  floats  ?  The  substantial  fact  being  that  whether  ac- 
tively or  passively  the  animal  is  lost  to  the  man  who  killed  it. 

The  pernicious  consequences  to  the  trade  likely  to  follow  from 
this  new  intrepretation,  and  the  prolific  source  of  litigation  it 
will  prove,  have  been  well  depicted  by  Mr.  Pinsent;  but  per- 
haps such  inconveniences  are  subject  rather  for  the  considera- 
tion of  the  Legislature  than  of  the  judges,  who  must  administer 
the  law  irrespective  of  consequences. 

The  grave  question  here  is,  what  is  the  law  ?  Is  it  what  the 
Supreme  Court  has  for  the  last  forty  years  uniformly  and  unan- 
imously declared,  or  is  it  what  the  Supreme  Court  of  to-day 
by  a  majority  of  its  judges  declare,  in  opposition  to  the  former 
ruling?  And  in  the  next  case  that  shall  arise,  which  ruling  is 
to  prevail  ? 

Such  uncertainty  in  relation  to  one  of  the  staple  trades  of 
the  colony  cannot  it  seems  be  avoided,  nevertheless  it  is  to  be 
regretted ;  for  my  part  I  feel  it  to  be  wise  and  safe  "  to  stand 
upon  the  ancient  ways,"  wlach  in  the  present  instance  I  believe 
to  be  also  the  legal  ways,  and  in  my  opinion  the  rule  should  be 
made  absolute  on  the  grounds  to  which  I  have  adverted. 


Hex.  Mr.  Justice  Hayward: 

This  case  was  tried  before  a  special  jury  in  the  last  term  of 
the  Supreme  Court.  The  plaintiffs  were  owners  of  a  vessel 
called  the  BrotJurs,  and  the  defendant,  Kane,  was  master  and 
owner  of  a  vessel  called  the  Barbara, 

The  plaintiffs'  vessel  proceeded  on  a  voyage  to  the  seal  fishery 
last  spring,  and  during  its  prosecution,  according  to  the  proof, 
on  Saturday  the  17th  day  of  April  the  crew  killed  a  quantity 
of  seals,  estimated  at  about  3,000,  about  two  miles  from  where 
the  vessel  lay.  Some  of  these  they  sculped,  others  they  cut 
open,  which  they  hauled  together  in  piles  with  some  round 
seals,  and  some  remained  scattered.  After  this,  on  that  day,, 
they  hoisted  a  muffler  on  a  pole,  as  a  signal  or  flag,  upon  the 
spot  where  the  seals  were,  and  took  on  board  the  vessel  about 
150.     On  this  and  the  following  days  they  got  on  board  be- 
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tween  1,400  and  1,500.  On  Wednesday,  the  2l8t,  the  defen- 
dant's vessel  came  near  the  remaining  seals,  and  on  the  next- 
day,  as  appeared  by  plaintiffs'  proof,  their  flog  disappeared  and 
the  crew  of  defendant's  vessel  compaenced  taking  on  board  her 
the  nearest  seals  to  plaintiffs'  vessel,  so  on  that  day  they  hauled^ 
only  about  60  in  place  of  200,  which  they  otherwise  would 
have  got  on  board,  and  that  on  that  night  the  wind  favored^ 
them,  so  that  if  defendants  had  not  taken  their  seals  they 
might  have  run  into  them  and  secured  the  whole;  and  also, 
that  the  defendants  must  have  taken  about  1,000  of  their  seals. 

The  defendant,  Kane,  very  candidly  and  honestly  admitted, 
upon  his  examination,  that  his  crew  had  taken  at  the  time  in- 
question  about  700  dead  seals,  but  denied  that  they  were  all 
killed  by  the  plaintiffs'  crew,  and  urged  that  such  of  them  as- 
were,  had  not  been  reduced  into  possession  and  had  been  aban- 
doned by  the  plaintiffs,  as  they  could  not  get  them  on  board, 
and  they  being  on  the  ice  he  (Kane)  had  a  right  to  take  them 
OS  his  own. 

The  jury,  after  having  boen  directed  by  the  court  as  to  the 
law  in  such  cases,  returned  a  verdict  of  £238  cy.  for  the  plain^ 
tiffs,  stating  that  the  defendant  had  necessarily  taken  the  seals 
(meaning  that  the  plaintiffs'  vessel  could  not  have  taken  them), 
and  that  they  had  allowed  him  a  liberal  salvage  according  to 
the  law  laid  down  by  the  court. 

Mr.  Pinsent,  for  defendants,  excepted  to  the  charge,  and 
moved  for  a  rule  nisi  to  set  aside  the  verdict  on  the  grounds  of 
misdirection  by  the  court  (which  was  granted  for  argument), 
and  contended — 

Ist — ^That  the  seals  having  been  found  to  have  been  taken* 
necessarily  by  defendant,  the  right  of  property  in  the  plaintiffs 
had  been  lost — and  that  it  was  a  misdirection  in  stating  to  the 
jury  that  it  the  setils  were  not  voluntarily  abandoned  and  the 
defendant  took  them  necessarily  that  the  verdict  should  be  for 
the  plaintiffs,  subject  to  salvage. 

2nd — That  the  jury  should  have  been  directed  to  find  a  ver- 
dict for  Baine,  Johnston  &  Co.,  co-defendants,  as  there  was  no- 
proof  of  a  joint  conversion  with  the  other  defendants. 

3rd — That  the  jury  should  not  have  been  directed  regarding 
a  custom  alleged  to  have  been  proven  that  the  proof  only  ex^ 
tended  to  the  right  of  a  finder  of  a  scattered  round  seal  to 
take  it ;  and 

4th — That  the  present  plaintiffs  were  entitled  to  reserve  only 
half  the  seals,  as  the  remainder  belonged  to  the  crew. 
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These  several  points  were  argued  with  much  ability  by  the 
^counsel  for  the  parties  on  both  sides  iu  the  last  post  terminal 
sittings. 

After  careful  consideration  of  the  evidence  and  of  the  law 
applicable  to  this  case,  I  am  of  opinion,  upon  the  fimt  excep- 
tion, that  the  jury  was  rightly  directed  by  the  court,  for  the 
following  reasons :  the  seals  having  been  (as  found  by  the  jury) 
killed  by  the  plaintiffs'  crew,  were  reduced  into  possession  by 
them  by  their  afterwards  sculping,  cutting  open,  piling,  flagging 
and  executing  all  the  rights  of  ownership  over  them,  and  by 
their  so  doing  no  distinction  existed  as  regards  the  right  of  pro- 
perty between  this  and  any  other  that  a  man  may  lawfully  ac- 
quire, and  when  once  acquired  it  does  not  appear  to  me  to  be 
of  any  importance  in  law  as  to  whether  such  property  was  on 
the  ice  or  on  the  land,  or  whether  it  wus  liable  to  drift  away 
.and  be  lost  by  any  other  accident. 

The  law  with  regard  to  animals  feroe  naturte  (which  seals 
are)  is  thus  defined:  "When  a  man  has  once  seized  them  they 
become,  whilst  living,  his  qualified  property,  and,  if  dead,  are 
.absolutely  his  own."  Or,  in  other  words,  if  a  person  becomes 
possessed  of  wild  animals  by  reclaiming  and  making  them  tame 
by  art  or  industry,  or  by  so  confining  them  within  his  own  im- 
mediate power  that  they  cannot  escape  and  use  their  natural 
liberty,  he  has  a  right  to  them  against  all  the  world  whilst  so 
in  his  possession ;  yet  if  they  escape  and  return  to  their  origi- 
nal state,  his  property  in  them  ceases  and  they  may  be  taken 
by  anyone  who  finds  them ;  but  in  cases  wheie  wild  animals 
are  seized  and  ?dlled  by  any  person,  they  become  absolutely  his 
property.  I  do  not  mean  to  assert  that  if  a  man  shoots  at  a 
seal  and  wounds  it,  and  it  afterwards  dies,  that  he  thereby  ac- 
. quires  any  properly  in  it ;  but  that,  after  it  is  dead,  if  ho  have 
the  control  and  mastery  over  it,  he  has  as  absolute  a  title  as  he 
would  have  to  any  other  property  that  he  may  possess. 

If,  whilst  a  person  is  in  the  pursuit  of  or  is  killing  seals,  he 
should  lose  his  watch  or  ring,  it  will  be  admitted  that  he  there- 
by only  loses  possession,  but  not  his  right  of  property  in  them, 
.and  that  in  such  case  he  may  recover  them  by  action,  the  finder 
being  only  entitled  to  remuneration  for  his  trouble.  Such  arti- 
cles are  in  law  a  man's  absolute  property,  and  so  are  seals  des^- 
nated  when  killed  and  seized.  This  being  the  case  I  cannot  see 
that  a  rule  of  law  should  apply  to  one  that  does  not  apply  to 
the  other.  It  is  also  clear  that  in  cases  of  jettison,  where  pro- 
^perty  is  thrown  overboai-d  from  a  vessel  at  sea  in  order  to  her 
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safety,  that  the  owner  does  uot  thereby  lose  his  right  to  it  if 
recovered;  on  the  contrary,  it  is  still  his  property,  and  the 
fortunate  finder  is  entitled  to  a  liberal  salvage  for  securing  it, 
and  so  the  law  stands  with  regard  to  other  lost  property. 

I  am  aware  that  many  persons  of  intelligence,  who  are  ex- 
perienced in  the  seal  fishery,  have  expressed  opinions  that  if 
seals  killed  and  taken  possession  of  drift  away,  or  from  other 
causes  cannot  be  secured  on  board  the  ship,  that  the  finder 
should  be  at  liberty  to  take  them  to  his  own  use  without  regard 
to  the  rights  of  the  legal  owner.  Should  it  be  considered  neces- 
sary for  the  purposes  of  the  seal  fishery  that  a  different  rule 
than  the  present  should  exist,  the  legislature  alone  can  deal 
with  the  subject;  but  we  are  not  called  upon  to  determine 
what  ought  to  be,  but  what  is  the  law  as  it  now  stands  regard- 
ing the  question.  I  think,  however,  that  it  would  be  difficult 
to  fmmc  laws  to  meet  particular  and  exceptional  cases  without 
creating  confusion  and  difficulty,  and  perhaps  tlio  present  gene^ 
ral  law  of  property  may  in  the  end  be  considered  the  safest 
and  best  rule. 

Independently  of  the  law  in  such  cases  it  does  not  appear  ta 
be  reasonable  or  just  where  persons  have  become  possessed  of 
property  by  much  toil  and  labour,  but  by  misfortune  are  dis- 
possessed of  it,  that  others  who  have  the  good  fortune  to  have 
it  by  accident  thrown  in  their  way,  but  who  never  worked  for 
it,  should  reap  all  the  benefit  of  the  owner's  labour ;  but  it  ap- 
pears more  equitable  that  those  who  worked  for  it  and  those 
who  ultimately  secured  it  should  mutually  share  in  the  profits 
accruing  from  it ;  and  in  the  present  instance  it  would  be  a 
great  hardship  if  the  plaintiffs  were  altogether  deprived  of 
their  property,  which  would  be  the  case  if  the  point  insisted 
upon  by  the  defendants  were  to  prevail,  whilst,  on  the  other 
hand,  substantial  justice  has  been  done  to  all  parties  by  the 
jury  having  awarded  the  defendants  a  liberal  salvage  for  their 
trouble  and  good  luck. 

In  this  case  the  jury  were  directed  upon  the  principle  of  the 
plaintiffs  having  acquired  an  absolute  property  in  the  seals,  and 
were  told  that  they  would  not  lose  it  by  the  accident  of  their 
not  being  able  to  get  them  on  board  their  vessel,  but  that  libe- 
ral salvage  should  be  allowed  if  the  jury  decided  that  they 
were  necessarily  taken  by  defendants,  and  I  am  of  opinion  that 
that  direction  was  legal  and  right,  for  whilst  the  position  before 
stated  as  to  the  absolute  right  of  property  is  clearly  laid  down  in 
all  onr  authorities,  there  are  none,  on  the  other  hand,  to  support 
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that  urged  by  the  defendant,  viz.,  that  the  plaiiitiifs  being  pre- 
vented by  the  action  of  the  winds  and  sea  and  by  misfortune 
in  getting  their  seals  on  board  their  vessel,  they  lost  all  pro- 
perty in  them,  and  that  they,  therefore,  became  the  absolute 
property  of  the  first  fottuuate  finder. 

I  take  the  rule,  therefore,  to  be  with  regard  to  seals  as  any 
other  property — 

let — If  they  be  killed  and  reduced  into  possession,  although 
.not  put  on  boaiti  the  vessel,  no  one  has  a  right  to  interfere 
with  them  if  the  owner  can  get  them  on  board. 

2nd — If  the  seals  cannot  be  got  on  board  by  the  owners  they 
may  be  taken  by  others,  who  will  be  entitled  to  a  salvage  ac- 
cording to  cii-curastances. 

3rd — If  the  right  of  property  be  entirely  and  absolutely 
abandoned  by  the  owners  they  belong  to  the  first  finder,  who 
may  then  appropriate  them  to  his  own  use. 

As  to  the  other  points  urged  by  defendants,  I  am  of  opinion 
that  the  sale  and  delivery,  by  Kane  to  Baine,  Johnston  &  Co., 
was  a  conversion  by  the  latter. 

No  legal  custom  was  proven  except  sis  regards  a  few  scat- 
tered round  seals. 

The  plaintiffs  had  a  property  in  the  whole  until  the  crew  had 
.finally  performed  their  contract. 

The  rule  nisi,  therefore,  should  be  discharged. 

J/"r.  Carter  (AtVy  General)  and  Mr.  P.  Emerson  for  plaintiffs. 
Mr,  Pinseni,  Q.  C,  for  defendants. 
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1870,  July.    Hon.  Sir  H.  Hoyixs,  C.  J. 

Iiuolvency — Prf/erential  claims — Sharemett  of  dealers  who  themselves  are  dealers  of 

insolvents^  iSkinnerSy  carters  and  cullers — Sealers'  share  of  sealing  voyage 

Servants  hired  wiUuyui  knmvledge  of  insolvents. 

The  tenii  ^'fervaoti,"  nnder  the  22od  section  of  the  Ini3lveiicy  Art,  includei 
•kinnen,  callers,  and  all  penoni  who  render  (lersonal  nerrice  on  the  trading 
ettabliahment  of  insolvents,  and  mnder  insolrency  are  entitled  to  be  ]iaid  in 
fall  the  balances  dae  them  for  the  corrent  year.  This  would  not,  however, 
include  amounts  due  carters,  which  are  made  up  of  hire  and  nse  of  horses 
and  carts,  and  cannot  be  considered  as  servant's  wages. 

The  master,  Lewis  W.  Emerson,  Escj.,  to  whom  by  order 
•dated  Nov.  9th,  1870,  it  was  referred  to  take  an  account  of  the 
preferable  claims  upon  the  said  estate,  having  applied  for  advice 
And  direction  in  regard  to  the  claims  hereinafter  mentioned, 
I  have  brought  these  claims  under  the  consideration  of  the 
Judges  of  the  Supreme  Court,  and  they  having  heard  counsel 
for  many  of  the  parties  interested,  the  reports  of  the  master 
upon  certain  facts,  and  the  verdict  of  a  jury  in  the  case  of 
Patrick  Kelly,  and  having  considered  the  points  submitted  to 
them,  are  of  opinion  as  follows : 

First — As  to  the  aise  of  Pat'k  Kelly,  a  shareman  of  Michael 
Mearney,  a  dealer  of  John  Pomfrey,  the  said  Pomfrey  being 
himself  a  dealer. of  the  insolvents,  the  said  Kelly  claiming 
^igainst  the  insolvents  as  receivers  of  his  voyage,  with  notice 
under  the  provisions  of  the  19th  section  of  the  Act  25th  Vic, 
•cap.  7,  and  his  claim  being  resisted  by  the  trustees  on  the 
itUcgCMl  grounds:  1st,  of  the  said  John  Pomfrey  and  not  the 
insolvents  being  such  receiver;  and  2ndly,  of  the  insolvents 
not  having  received  the  notice  required  by  the  Act ;  a  jury 
'Cmpannelled  to  try  these  questions  of  fact  having  found  both 
in  favor  of  Kelly,  a  finding  in  which  the  judges  entirely  concur, 
the  judges  are  of  opinion  that  the  objections  raised  to  the  pay- 
ment of  this  claim  by  the  trustees  cannot  be  sustained. 

Secondly, — In  the  cases  of  John  Shea,  a  skinner,  and  James 
Alcock,  a  culler,  claiming  for  wages  due  to  them  in  these  capa- 
•cities  as  being  servofnts,  under  the  22nd  section  of  the  Act,  the 
Judges  are  of  opinion,  that  the  term  "  servants**  was  intended 
by  the  l^islature  to  include,  amongst  others,  all  persons  who 
(not  being  contractors  or  meohanics  engi^ed  on  an  occasional 
or  special  service)  render  personal  services  in  the  ordinary 
^^urse  of  business  on  the  trading  establishment  of  an  insol- 
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vent,  and  that  these  parties  coining  under  this  definition  (a  de- 
finition which,  though  perhaps  subject  to  occasional  exception^ 
appears  to  be  sutticiently  accurate  for  general  application),  are 
entitled  to  the  balances  due  to  them  for  the  current  year. 

Thirdly — In  the  case  of  Thos  Diamond,  claiming  the  value- 
of  a  share  of  seals  earned  by  him  during  the  last  spring's- 
sealing  voyage,  the  judges  are  of  opinion  that  under  the  very 
special  terms  of  the  case  agreed  upon  by  the  parties,  which 
expressly  admits  the  claimant  to  have  been  a  servant  of  the 
insolvents,  and  does  not  even  indirectly  shew  a  substitution  of 
the  relation  of  vendor  and  vendee  for  that  of  master  and  ser- 
vant, this  applicant  is  entitled  to  what  he  seeks ;  but,  in  thus 
deciding,  the  judges  must  not  be  understood  as  laying  down 
any  rule  or  principle  for  the  determination  of  other  cases  ex- 
cept those,  the  circumstances  of  which  correspond  exactly  with 
the  details  of  Diamond's  case. 

Fourthly — In  the  cases  of  Matthew  Stephenson  and  George 
Shephard,  claiming  balances  due  to  them  as  carters,  the  judges 
are  of  opinion  that  these  claims,  being  of  a  compound  charac- 
ter and  made  up  for  the  greater  part  of  chai-ges  for  the  use  of 
horses  and  carts,  cannot  be  considered  as  '' servants*  wages*'  and 
ought  not,  therefore,  to  be  paid  preferably. 

Fifthly — In  the  cases  of  the  servants  of  John  Pomfrey, 
William  £iley,  Jeremiah  Pomfrey,  William  Morgan  and  John 
Joy,  hired  by  their  respective  masters  without  the  knowledge 
and  consent  of  the  insolvents,  the  judges  are  of  opinion  that 
in  default  of  such  further  proceedings  as  are  recommended  by 
the  master's  report  of  the  11th  November  last,  such  report,  so 
far  as  it  disallows  these  claims,  should  be  confirmed. 

In  accordance,  therefore,  with  these  opinions,  I  do  order  and 
direct  that  the  trustees  of  the  said  estate  do  pay  to  the  said 
claimants,  other  than  those  fourthly  and  fifthly  above  men- 
tioned, the  amounts  respectively  due  to  them  so  far  as  the 
funds  in  their  hands  available  and  subject  to  such  claims  shall 
extend. 
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1870,  Jtdy.    Hon.  Mr.  Justice  Hayward. 

hincipal  and  agent^Muiual  Insurance  Club— Payment  by  member  of  ctmtribiUion 

to  secretary— Insolvency  of  seeretary-^LiabilUy  of  memfters/or  d^ault 

of  secretary. 

The  ]il&iDtiff's  vestela  were  iiiiuracl  in  a  Mataal  InsuraDce  Club,  antl  being  lost 
he  was  awarded  the  fall  amoant  dne  him.  The  defendant  paid  hia  fnll  ibaie 
to  the  secretar}'  of  the  clab,  the  latter  before  linal  payment  to  the  plaintiff 
died  and  bis  estate  was  fonnd  to  be  insolvent.  In  an  action  against  the  defen- 
dant for  a  repayment  of  his  eontribation  already  paid  the  secretary, 

Held— The  defendant  having  paid  his  proportion  to  the  secretary  discharged  his 
obligation  and  cannot  be  called  on  to  answer  for  the  secretary's  default. 

The  secretary  was  the  agent  for  the  plaintiff  and  a  payment  to  the  former  was  a 
payment  to  the  latt^fr. 

This  case  was  tried  in  the  lust  sitting  of  this  Court. 

In  the  year  18G7  the  plaintiff  and  defendant  were  insurers 
in  the  "  Mutual  Insurance  Society  of  IJrigus,"  each  party  hav- 
ing risks  on  several  vessels  covered  in  that  society,  the  rules  of 
which  contiiin  the  agreement  between  the  parties,  and  amongst 
other  things,  declare  that  each  member  shall  underwrite  on  each 
particular  vessel  the  valuation  at  which  slie  is  entered  in  the 
society,  and  bear  reciprocally  the  proportions  of  the  losses 
therein  mentioned. 

Whilst  the  plaintiff's  vessels  were  so  insured  several  losses 
occurred,  and  he  claimed  on  the  society  for  tlie  sum  of  about 
£1,500,  his  right  to  which  was  not  disputed,  but  it  was  duly 
passed  by  the  society  and  order  made  for  its  payment,  and  the 
defendant  did  pay  his  full  share  of  this  amount  to  James  X. 
Leamon,  who  was  then  the  secretary  of  this  society. 

The  plaintiff  received  from  the  secretary  the  amount  of  this 
insurance  less  a  balance  of  about  £200,  for  his  proportion  of 
which  last  sum  of  money  the  present  action  is  brought  under 
the  following  circumstances,  viz.: — that  before  final  payment 
^f  the  amount  to  the  plaintiff  Leamon  died,  and  being  at  that 
time  in  insolvent  circumstances  bis  estate  was  afterwards  de- 
-clared  insolvent,  and  the  plaintiff  never  was  paid  the  full  amount 
to  which  he  was  entitled, 

Mr.  Kent  contended  for  the  plaintiff,  that  Leamon  was  the 
.fiecretary  and  agent  for  the  society  but  not  for  him  personally ; 
that  until  he,  the  plaintiff,  received  the  full  amount  of  his  insu- 
rance the  society  and  each  individual  member  were  responsible 
to  him,  and  that  a  payment  to  the  secretary  could  not  be  con- 
sidered a  payment  to  him,  the  plaintiff. 
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On  the  other  hand,  it  was  contended  by  Mr.  Carter  for  the 
defendant,  that  Leamon  was  the  mutual  agent  of  all  parties, 
and  that  the  payment  to  him  was  a  payment  to  the  plaintiff 
and  a  full  discharge  of  his  liability. 

This  point,  which  was  the  only  one  in  controversy,  was  re- 
served for  the  consideration  and  judgment  of  the  Court. 

The  8th  rule  of  this  society  prescribes  the  duty  and  authority 
of  the  secretary,  as  follows : — "  The  secretary  is  also  to  collect 
from  each  member  moneys  due  at  the  time  hereinafter  men- 
tioned, namely,  upon  losses  occurring  on  or  before  the  olst  day 
of  May,  he  is,  with  all  possible  despatch  after  the  case  is  decided 
by  the  committee,  to  collect  80  per  cent  of  the  amount  awarded 
and  pay  the  same  over  immediately  to  the  lawful  claimant,  and 
upon  losses  occurring  subsequent  to  the  above  date  he  is,  on  the 
31st  day  of  October  to  collect,  &c.,  &c.," — ^"reserving  in  his 
hands  10  per  cent  of  the  sum  insured  until  all  claims  for  the 
current  year  are  decided"; — and  by  the  same  rule,  "He  shall,, 
on  or  before  the  first  day  of  May,  furnish  to  each  member,  from 
his  book  of  records,  a  list  of  the  names  and  value  of  all  vessels 
insured,  and  act  as  the  lawful  attorney  of  the  society." 

These  rules  were  signed,  as  therein  prescribed,  by  the  parties, 
and  formed  the  mutual  agreement  by  which  they  were  bound 
to  contribute  towards  each  other's  loss,  and  the  medium  through 
which  the  amount  of  such  loss  should  be  collected  and  after- 
wards paid  to  the  lawful  claimant. 

In  addition  to  the  authority  given  to  the  secretary  by  these 
rules,  a  power  of  attorney  was  produced,  signed  by  the  parties 
to  this  action,  by  which  they  constituted  him  their  attorney, 
for  them  and  in  their  names  and  stead  to  transact  and  execute 
all  manner  of  business  appertaining  to  his  duty  as  secretary  of 
the  said  society. 

After  having  fully  considered  this  case  we  are  of  opinion, 
that  the  defendant  having  paid  his  proportion  of  the  losses  to 
the  secretary,  as  pointed  out  in  the  contract  between  the  par- 
ties, has  discharged  his  obligation  and  cannot  now  be  called 
upon  to  answer  for  his  (the  secretary's)  default,  who  was  autho- 
rized to  receive  it  and  was  in  this  particular  the  agent  of  the* 
plaintiff  and  held  the  amount  for  him,  and  a  payment  to  him 
was  a  payment  to  the  plaintiff  himself. 

We  therefore  direct  a  verdict  to  be  entered  for  the  defendants 

Mr.  Kent  for  plaintiff. 

Mr,  Carter,  Q.  C,  and  Mr,  Hayward  for  defendants. 
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1870,  July,    Hon.  Sib  H.  Hoyles.  C.  J. 

Principal  ami  affenl—Oavernmcnt—Poor  Commissioner— A  lUhwrity 
necessary  to  bind  Government, 
Where  it  had  appeared  that  a  Poor  CommissioDer  hail  uo  express  authority  to 
effect  pnrchasei  on  account  of  the  GoTemment,  but  had  a  general  authority  in 
eases  of  pressing  destitution  to  contract  for  supplies. 

Held— The  bonajide  exercise  of  such  authority  would  be  biniling  on  the  Govem- 
ment. 

In  this  suit  the  petitioner,  proceeding  under  the  provisions 
of  the  Act  27  Vic.,  c.  8,  claims  a  sum  of  four  hundred  and  eighty- 
six  dollars,  a  Imlance  alleged  to  be  due  him  by  the  Government 
on  the  sale  of  a  quantity  of  peas,  delivered  by  petitioner  in  No- 
vember, 1867,  to  the  destitute  poor  of  Placentia  on  the  order  of 
Francis  L.  Bradshaw,  Commissioner  of  the  Poor  for  that  district. 
The  claim  is  resisted  on  two  grounds ;  first,  that  Mr.  Brad- 
shaw hud  uo  authority  from  the  Government  to  purchase  the 
peas ;  and  secondly,  that  a  sum  of  three  hundred  dollars,  paid 
by  the  Government  to  the  petitioner,  not  thereby  admitting 
any  legal  claim  on  his  part,  but  solely  upon  equitable  consider- 
ations, was  paid  and  accepted  in  full  discharge  of  his  whole 
claim. 

We  have  considered  the  evidence  taken  in  this  case,  and  we 
are  of  opinion  that  under  it  the  petitioner  is  entitled  to  recover. 
Although  the  commissioner  was  not  expressly  authorized  to 
purchase  the  peas,  he  had,  as  appears  by  the  evidence  of  Thos. 
O'Eielly,  a  general  authority  as  commissioner  to  contract  for 
supplies  on  behalf  of  the  Government  in  cases  of  extreme  and 
pressing  destitution,  such  as  the  present  case  is  stated  by  the 
witnesses  to  have  been,  and  the  bona  fide  exercise  of  that  autho- 
rity would  be  binding  on  the  Government. 

The  payment  of  the  three  hundred  dollars,  though  intended 
by  the  Government  to  be  in  full,  was  not  in  fact  so  made  ta 
and  accepted  by  the  petitioner,  who  asserts  his  uniform  refusal 
to  compromise  his  claim,  and  the  payment  of  part  under  such 
circumstances  would  be  no  answer  to  a  suit  for  the  remainder. 
There  must  be  a  judgment  for  the  petitioner  with  costs. 

M7\  Kent  for  petitioner, 

Bon.  Attorney  General  for  the  Government. 
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1870,  July.    Hox.  Mr,  Justice  Hayward. 

Insurance —Marine  Mutual  Insurance  Society— Ctmstrudion  of  rules— Total  loss — 
Partial  loss  **  (/"  vessel  be  stranded  " 

A  ve.s8el  insured  under  the  rules  of  the  Mutual  Insurance  Society  of  Btiguit,  on 
a  voyage  from  Harbor  Grace  to  Sydney,  C.  K,  owing  to  stress  of  wind,  lost 
her  sails,  spars  and  rigging.  She  was  afterwartls  repaired  by  tbo  owner.  In 
ail  action  against  a  member  ot  the  Club  for  his  contribation, 

Ileld—Thtn  being  no  total  loss  or  partial  loss  by  stranding,  there  was  no  lia- 
bility under  the  rules  of  the  Club. 

This  case  came  on  for  trial  at  the  last  sitting  of  this  Court. 

It  appeared  that  in  the  year  1868  the  plaintiH',  being  the 
owner  of  a  vessel  called  the  William  Whelan,  insured  her  in 
the  Mutual  Insurance  Society  of  Brigus.  The  defendant  was 
a  member  ot  that  Society,  and  as  such,  by  its  rules,  liable  for 
his  share  of  any  losses  sustained  on  the  risks  insured  against. 

Whilst  the  plaintiff's  vessel  was  so  insured  she  proceeded 
from  Harbor  Grace  on  a  voyage  to  Sydney,  C,  B.,  and  during 
its  prosecution  she  was  struck  by  a  heavy  squall  of  wind  which 
carried  away  her  masts,  sails  and  rigging,  leaving  scarcely  any- 
thing but  the  hull ;  she  was  then  towed  to  St.  John's,  and 
afterwards  back  to  Harbor  Grace,  where  she  was  repaired  at  a 
cost  of  about  £800. 

For  his  contribution  towards  the  payment  of  this  amount 
the  present  defendant  is  sued,  and  all  points  necessary  to  sus- 
tain the  plaintiff's  claim  were  admitted  upon  the  trial,  with  the 
exception  of  the  liability  of  the  members  of  the  Society,  under 
their  rules,  to  pay  for  such  a  loss  as  the  present 

We  have  carefully  examined  these  rules,  which  form  the 
agreement  between  the  parties,  with  a  view  oi  ascertaining  if 
any  of  them  convey  words  which  create  liability  on  the  defen- 
dant for  contribution  towards  the  loss  shown  to  have  been  sus- 
tained by  the  plaintiff  in  this  case. 

We  find  in  the  third  rule  the  losses  agreed  to  be  insured 
against  by  the  society,  and  which  is  worded  as  follows :  "  Each 
member  shall  underwrite  on  each  particular  vessel  the  valua- 
tion at  which  she  is  entered  in  the  society,  and  bear  reciprocally 
the  proportions  of  any  toted  loss  that  may  happen  either  at  sea 
or  in  port  arising  from  the  winds,  seas,  &c.,  and  also  of  such 
partial  loss  if  the  vessel  be  stranded  at  the  time  of  such  partial 
loss,  but  not  otherwise — as  shall  with  the  necessary  incidental 
charges  amount  to,"  &c. 


GREENE  V.  BRYDEX.  357 

The  plaintiff  may  consider  it  hard  upon  him  to  have  to  bear 
such  heavy  loss  as  it  is  admitted  he  has  sustained  by  this  acci- 
dent, but  we  do  not  find  that  there  is  any  legal  liability  on  the 
part  of  the  society  to  indemnify  him. 

This  was  not  a  total  loss,  nor  was  the  vessel  stranded ;  and 
as  the  society  only  insured  against  a  total  loss,  or  partial  loss 
if  the  vessel  he  stranded,  we  order  a  verdict  to  be  entered  for 
the  defendant. 

Mr,  P.  Emerson  and  Mr.  Pinsent,  Q,C.,  for  plaintiff. 

Mr.  Carter  for  defendant. 


AVERY  ET  AL  r.  INAIAN  S.  S.  CO. 
1870,  Juhj.    Hon  Sir  H.  Hoyles,  C.J. 

Shipping — BUI  of  Lading — Shipowners  liabUity  for  damages  to  eirgo— 
Improper  stowage. 

A  (uirrier  is  only  bound  to  uaa  all  rtasonable  and  proper  ineann,  but  not  every 
possible  means,  to  secure  the  safe  stowage  oi  his  cargo.  It  is  not  incumbent 
on  him  to  take  special  and  exceptional  precaution  for  its  safe  carriage. 

This  action  was  brought  to  recover  the  value  of  a  cask  of 
oil,  shipped  by  the  plaintiffs  in  January,  1870,  on  board  the 
defendant's  vessel  the  City  of  Halifax,  for  carriage  from  St. 
John's  to  Halifax,  and  which  was  broken  and  destroyed  by  the 
shifting  of  the  cargo  during  the  voyage,  in  consequence,  as 
alleged  by  the  plaintiffs,  of  improper  stowage. 

The  defence  was,  first,  that  under  the  special  clauses  of  the 
bill  of  lading,  the  defendants  were  exempt  from  liability  for 
loss  arising  from  breakage  or  negligence  of  the  crew ;  and  2ndly, 
that  the  oil  was  properly  stowed,  and  the  loss  attributable 
solely  to  the  perils  of  the  sea. 

The  point  of  the  case,  on  the  second  ground  of  defence,  was 
as  to  the  manner  of  stowage 

Evidence  was  given  by  the  plaintiff  to  sliew,  that  when  as 
in  this  case,  a  space  is  left  between  the  casks  of  which  the 
cargo  is  composed  and  the  deck,  it  is  necessary,  especially  on  a 
winter  voyage,  to  secure  the  casks  from  shifting,  either  by 
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beams  laid  across  them  and  wedged  against  the  sides  of  the 
ship,  or  by  stancheous  put  between  the  casks  and  the  deck, 
precautions  omitted  on  the  present  occasion,  and  to  the  want 
of  which  the  loss,  as  contended  by  tlie  plaintiffs,  was  altogether 
owing. 

For  the  defence,  on  the  other  hand,  a  number  of  witnesses 
deposed,  that  the  use  of  beams  and  stancheons  in  the  manner 
described,  in  addition  to  the  ordinary  means  of  safe  stowage,  is 
unusual,  productive  of  no  good  effect,  and  even  dangerous,  and 
it  was  also  sworn,  that  from  the  extraordinary  violence  of  the 
wind  and  waves  at  the  time  of  the  damage,  beams  and  stanch- 
eons  if  used  would  not  have  prevented  the  shifting  of  the  cargo, 
and  that  the  casks  were  slowed  in  the  accustomed  manner  of 
oil  Ciirgoes  with  all  proper  care. 

After  a  close  examination  of  this  conflicting  testimony,  we 
are  of  opinion  that  its  fair  efl'ect  is  to  show,  that  to  employ 
beams  and  stancheons  would  be,  if  advisable,  at  all  events  a 
special  and  exceptional  precaution,  such  as  it  would  not  be  in- 
cumbent upon  a  carrier  who  is  bound  to  ttse  all  reasonable  and 
proper,  but  not  evert/  possible  means  of  securing  his  c:r.go,  to 
adopt,  that  this  oil  whs  properly  stowed  according  to  the  usual 
and  most  accustomed  manner  of  the  trade,  and  that  tlie  loss 
was  attributable  to  the  perils  of  the  sea.  and  not  to  the  negli- 
gence of  tlie  defendants. 

Under  these  circumstances  it  is  not  necessary  that  we  should 
examine  minutely  the  terms  of  the  bill  of  lading,  but  we  may 
observe,  that  we  are  by  no  means  of  opinion  that  its  condition 
would  exempt  tlie  defendants  from  liability,  had  the  loss  been 
occasioned  by  insufficient  stowage — -3  H.  A  C,  ^84,  the  Helene, 
P.C\C.,  1866. 

Mr.  Pinsent,  Q.  C,  and  Mr.  Winter  for  plaintiff. 

Mr,  Carter,  Q.  C,  for  defendants. 
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1870,  Julj/,    Hon.  Sir  H.  Hoyles,  C.  J. 

InsurtMce  marine — Seaworihineu^Beginning  of  adventure— Total  lou^ 
Practice — Rule  nisi—Ntw  trial, 

Wbere  a  vessel  layiog  in  the  harbor  taking  in  her  cargo,  withoat  apparent  cause 
became  leaky,  foandeis  without  encountering  any  eztraortUnary  peril  or  other 
visible  cause  to  produce  sneh  effect,  this  is  strong  presumptive  evidence  that 
she  vras  not  seaworthy  when  the  cargo  was  placed  in  her. 

It  is  a  warranty  precedent  implied  in  every  voyage  policy  that  the  ship  in  which 
the  goo<].s  are  insured,  should  at  the  lading  of  the  goods  on  board  be  seaworthy 
for  the  voyage.  It  lies  upon  the  plaintiff  in  every  case  to  show  that  this  con- 
dition has  been  fulfilled. 

This  action  was  brought  to  recover  tlie  sum  of  $800,  being 
.an  amount  claimed  by  the  plaintiff  as  due  to  him  on  a  policy 
of  the  defendants,  made  on  the  23rd  September,  1869,  whereby 
they  insured  for  the  plaintiff  *''Jish  valued  at  £200  cy.,  as  iTderest 
might  appear  in  codfish  at  16s.  per  quintcd"  on  a  voyage  in  the 
schooner  Balina  at  and  from  Grady  Harbor,  Labrador,  to  St. 
.John's,  with  liberty  to  call  at  Little  Harbor,  "  heginniitg  the  ad- 
ventttre  upon  the  said  goods  from  the  loading  thereof,  and  so  con- 
tinuing, &cy 

The  declaration,  besides  containing  the  usual  averments,  al- 
leged a  total  loss  under  the  policy  by  the  perils  insured  against, 
and  the  defendants,  besides  other  grounds  of  defence  which  it 
is  not  necessary  to  notice,  pleaded  that  the  said  ship  at  the 
•commencement  of  the  risk  in  the  said  policy  mentioned,  was 
not  seaworthy  for  the  said  voyage,  upon  which  plea  the  plain- 
tiff took  issue. 

At  the  trial,  which  took  place  in  the  last  December  term, 
the  facts  of  the  case  appeared  to  be  that  in  the  month  of  June 
preceding,  the  plaintiff,  being  the  supplier  of  one  Cornelius 
.Shea  and  his  crew  of  five  men  on  a  fishing  voyage  to  the  La- 
brador, had  hired  the  Balina  for  their  use  from  Mr.  Philip 
Hutchins,  and  that  in  her  Shea  and  his  ci*ew  prosecuted  their 
voyage  during  tho  summer,  calling  and  fishing  at  several  places 
.on  the  coast  until  they  arrived  at  Grikdy,  where  after  fishing 
-for  some  days,  they  proceeded  to  cure  their  fish  and  prepare  for 
their  return  to  St.  John's.  By  the  afternoon  of  the  24th  of 
September  all  their  fish,  with  a  trifling  exception,  had  been 
.cured  and  put  on  board  the  Balina,  there  being  in  all  in  the 
x»irgo  about  270  qtls.  and  a  quantity  of  oil.  The  vessel  then 
lay  at  anchor  in  the  harbor  of  Grady,  off  the  premises  where 
JShea  and  his  crew  conducted  their  fishery.    About  four  p.  m. 
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of  that  day,  the  crew  having  finished  their  day's  work  went' 
ashore  to  tea,  leaving  the  vessel  in  apparent  safety,  but  about 
ten  p.m.  on  returning  on  board  they  found  that  in  their  absence 
she  had  sprung  a  leak  and  made  a  large  quantity  of  water,  and 
that  the  leak  appeared  to  be  rapidly  increasing.  The  master^ 
who  slept  on  shore,  was  immediately  called,  and  all  hands  did 
their  best  to  free  the  vessel  by  pumping,  but  their  efforts  were 
unavailing,  the  water  continued  to  gain  upon  them,  and  about 
one  o'clock  a.m.  they  were  compelled  to  abandon  her,  and  in* 
half  an  hour  after  she  sank  at  her  moorings. 

The  night  appears  to  have  been  fine,  there  was  a  fresh  breeze- 
off  shore  and  "a  little  side  roll"  as  the  witness  expressed  it,  but 
there  was  nothing  in  the  state  of  the  weather  or  the  sea  to  ac- 
count for  the  leak,  the  cause  of  which  the  crew  were  unable  to* 
explain,  but  one  of  them  suggested  that  it  might  be  the  start- 
ing of  a  butt-end.  With  regard  to  the  condition  of  the  vessel 
previously  they  stated  that  during  the  summer,  from  the  time 
of  their  departure  from  St.  John's,  the  Balina  had  been  tight,, 
requiring  only  two  spells  of  pumping  per  day  of  six  or  seven 
minutes  each ;  that  she  had  not  experienced  any  heavy  weather,, 
had  met  with  no  accident,  except  that  on  one  occasion  she  had 
grazed  upon  a  mud  bank,  but  without  sustaining  any  damage ; 
that  at  the  Labrador,  after  grazing  on  the  mud  bank,  they  had 
examined  and  cleaned  her  bottom  and  had  found  nothing  the 
matter  with  her,  and  that  at  the  time  of  the  loss  she  was  in 
their  opinion  seaworthy,  staunch  and  strong.  In  addition  ta 
the  testimony  of  the  crew,  a  ship's  carpenter  deposed  that  be- 
fore the  Balina  left  for  the  Labrador,  he  had  hove  her  down» 
and  examined  her  bottom,  but  found  no  hole  in  it ;  had  trim- 
med her  from  stem  to  stern  and  made  her  as  tight  as  could  be, 
and  that  she  left  his  hands  in  a  seaworthy  condition  ;  and  Mr. 
Hutchins,  the  owner,  stated  that  he  had  superintended  tlie  re- 
pairs made  by  the  preceding  witness,  who  did  his  work  well  ;• 
that  he  was  satisfied  she  was  in  a  seaworthy  condition  when 
she  left  the  harbor,  and  that  she  would  not  sink  down  in  har- 
bor unless  from  accident,  or  unless  there  was  something  wrong, 
that  he  did  not  know  of. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  couusel 
moved  for  a  non-suit  on  several  grounds,  the  principal  of  which 
was  unseaworthiness.  The  court  declined  to  non-suit,  but  re- 
served the  points  raised,  with  leave  to  the  defendants  to  move 
thereafter  should  it  be  necessary,  and  a  rule  nisi  subsequently 
obtained  to  set  aside  a  verdict  given  for  the  plaintiff  and  enter 
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a  non-suit  upon  points  reserved  was  agreed  during  the  present 
term  by  Mr.  Kent  for  the  plaintiff  and  Messrs.  Finsent  and 
Carter  for  the  defendants,  and  now  stands  for  judgment. 

It  is  a  well  known  warranty  or  condition  precedent  implied 
in  every  voyage  policy  that  the  ships  in  which  the  goods  are- 
insured  should  at  the  lading  of  the  goods  on  board,  the  incep- 
tion of  the  risk,  be  seaworthy  for  the  voyage — that  is,  fit  and 
competent  as  to  repairs,  equipments,  crew,  and  in  all  other  re- 
spects, to  encounter  and  resist  the  ordinary  perils  of  the  risk 
insured. — 2  Amould,  597-648.  It  lies  upon  the  plaintiff  to- 
shew  that  this  condition  has  been  fulfilled  wherever,  as  in  this^ 
case,  its  performance  has  been  challenged  fS  Amould,  1090), 
and  if  he  fails  in  this  repect  and  his  default  appears  upon  his 
own  case,  he  falls  short  of  establishing  that  which  is  necessary 
to  entitle  him  to  a  verdict,  and  should  be  non-suited. 

Here  then  the  question  is,  has  the  plaintiff  shewn  that  the 
Balina,  as  she  lay  in  the  harbor  of  Grady  at  the  time  of  taking^ 
in  her  cargo,  was  seaworthy  for  that  part  of  the  voyage — that 
is,  that  she  was  competent  under  ordinary  circumstances  of 
wind  and  weather  to  float  in  the  harbor  with  her  cargo  on 
board  ?  If  she  was  not  she  plainly  could  not  be  seaworthy, 
and  the  plaintiff's  warranty  had  not  been  fulfilled.  The  facts 
are  that  as  soon  as  she  felt  the  weight  of  her  cargo,  no  extra- 
ordinary state  of  the  weather  occasioning  the  catastrophe,  she 
sprung  a  leak  and  went  down  in  spite  of  the  efforts  made  ta 
save  her. 

These  facts  are  consistent  only  with  two  hypothesis — either 
the  vessel  was  incompetent,  from  some  pieviously  unknown  de- 
fect in  her  hull,  to  sustain  the  weight  of  the  cargo,  or  violence 
had  been  done  to  her  by  some  of  the  crew,  or  by  some  one  from 
the  shore.  But  there  is  not  the  slightest  evidence  of  any  ex- 
ternal injury  being  done  to  the  vessel,  and  it  cannot  be  sup- 
posed, in  the  absence  of  proof  to  that  effect,  that  the  crew 
would  wilfully  destroy  their  own  property  by  sinking  the  ship 
w^hich  contained  it,  and  unless  the  evidence  of  seaworthiness 
offered  by  the  plaintiff  rebuts  the  violent  presumption  orising 
from  her  loss,  we  are  driven  to  the  conclusion  that  she  was  not 
then  seaworthy,  in  accordance  with  the  recognized  principles 
of  marine  insurance,  that  w/ien  in  a  short  period  after  sailing  a 
T^essd  becomes  leaky  and  founders,  without  encountering  any 
extraordinary  peril  or  other  visible  cause  to  produce  such  effect, 
this  is  strong  presumptive  evidence  that  she  was  not  seaworthy 
^ben  she  sailed. — .?nrf  Arnonld,  648. 
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After  a  careful  considemtion  of  this  evidence,  however,  we 
are  clearly  of  opinion  that  it  is  not  at  all  inconsistent  with  and 
therefore  does  not  rebut  this  presumption,  and  after  much  re- 
flection we  must  confess  our  inability  to  discover  the  reasons 
which  led  the  jury  to  a  contrary  conclusion.  The  carpenter 
who  repaired  the  vessel  in  St.  John's  may  have  discovered  no 
defects,  and  they  may  have  existed  notwithstanding,  particu- 
larly as  he  did  not,  as  far  as  appears,  examine  her  interior,  and 
could  not  therefore  be  ac<^uainted  with  the  state  of  her  timbers 
or  of  her  internal  fastenings.  The  vessel  might,  as  deposed  by 
the  crew,  have  been  tight  all  the  summer,  when  light  or  in  bal- 
last, and  might  have  sustained  no  perceptible  injury  on  the 
mud  bank,  and  yet  it  is  obvious  that  when  subjected  to  the 
weight  of  her  cargo  and  put  deeper  in  the  water  than  she  had 
been  since  the  spring,  a  fastening  might  give  way,  or  the  water- 
line  might  rise  above  an  aperture  previously  unnoticed  only  be- 
'Cause  nothing  had  occurred  to  attract  attention  to  it,  while  the 
opinions  of  these  witnesses  as  to  her  seaworthiness  were  cvi- 
'dently  based  upon  imperfect  knowledge,  and  are  consequently 
not  to  be  relied  upon.  There  being  then  nothing  in  this  evidence 
to  destroy  the  influence  which  inevitably  arises  from  the  fact  of 
the  Balina  going  down  at  her  anchors  in  a  quiet  harbor,  with- 
out any  external  cause  being  in  opei-ation  to  occasion  this  event, 
and  it  thus  appearing  upon  the  plaintiff's  own  case  that  one  of 
the  principal  conditions  upon  which  the  defendants'  liability 
rested  had  not  been  complied  with,  we  are  bound  to  make  this 
rule  absolute.  The  case  is  certainly  a  hard  one  for  the  plaintiff, 
but  the  law  in  plainly  with  the  defendants  and  they  are  en- 
titled to  the  benefit  of  it. 

The  conviction  on  the  mind  of  Mr.  Rogerson  that  at  the  time 
of  efiecting  the  insurance  the  vessel  was  seaworthy,  and  his 
having  acted  in  entire  good  faith  throughout  the  whole  trans- 
action, cannot  avail  to  alter  the  law. 

Mr  Kent  for  the  plaintiff. 

Mr.  Carter,  Q.C.,  and  Mr,  Pinsent  for  defendants. 
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1870,  July,    HoK.  Sir  H.  Hoyles,  C.  J. ;  IIobinson,  J. 

SVill—Dtvise  of  real  ettaU—  Wordi  of  limitation  and  of  purchase —Eatate  tail*^ 
Operation,  of  Real  Chattels  A  ci. 

A  testator  devised  certain  lands  to  his  nephews  M.,  Rm  and  J.  (1)  To  M.  certain 
lands  specifically  described,  "  and  at  his  death  this  beqaest  reverts  to  his  male 
children  if  any,  but  in  default  of  male  children  "  devise  over  to  sons  of  another 
nephew,  E.  (2)  To  R.  certain  specified  lands,  **  and  at  his  death  the  said  pro- 
perty entails  to  all  his  male  children  then  living  by  equal  shares."  (3)  To  J. 
(a  nephew  supposed  to  be  dead)  certain  specified  lands,  *'and  at  the  time  of 
his  death  to  his  lawful  heirs  male  if  any,  and  in  default  of  male  issue  the  said 
property  becomes  the  joint  property  of  my  aforesaid  nephews  M.  aud  R.,  and 
after  the  death  of  either  of  them,  the  deceased's  moiety  entails  to  all  his  mala 
children.**  It  was  further  expressed  as  his  will  and  desire  "  that  all  my  landed 
and  household  property  or  estate  now  bequeathed  shall  remain  hereditary  in 
my  male  relations  for  the  time  being  as  aforesaid.**  "It  therefore  follows,** 
adds  the  testator,  *' that  no  part  of  my  property  shall  bo  enjoyed  bv  any  of 
my  female  relations  hereafter."  "  My  property  is  therefore  to  remain  heredi- 
tary in  my  male  relations  name<l  C.  from  henceforth  for  ever."  The  nephew 
M.  ha<l  no  sons  and  two  daughters, 

lield—ThBi  the  words  of  the  will  expressed  an  intention  of  i-reaiing  an  estate 
tail  in  the  devised  properties  ;  and  so  vested  tiie  absolute  estate  in  the  original 
devisees,  said  estate  being  under  the  Real  Chattels  Act  {Ski  Wm.  IV.  cap.  1), 
[Con.  SUt  2ud  Scr.  Tit  VIII,  chap.  777],  a  chattel  interest. 

//fU— That  the  words  in  the  devise  to  M.  were  words  of  limitation  and  not  of 
jinrchase ;  and,  had  this  devise  stood  alone,  the  devine  over  would  have  been 
goo<1.  But  the  intention  of  the  testator  must  be  gathered  from  consideration 
of  the  whole  will,  which  rlearly  attempts  to  create  an  estate  tail. 

The  questions  presented  for  our  determination  in  this  cause 
-arise  upon  the  construction  of  the  will  of  John  Cuddihy,  late  of 
St.  John's,  fish  culler,  who  died  at  that  place  in  the  year  1841. 
The  material  parte  of  the  will  are  these : 
2nd — "  I  devise  and  bequeath  to  my  nephew  Matthew  Cud- 
dihy [certain  lands  particularly  described],  and  at  his  (Matthew 
Cuddihy's)  death  this  bequest  reverts  to  his  male  children,  if  any, 
lut  in  default  of  male  children  the  property  now  bequeathed  to 
my  said  nephew  from  thenceforth  becomes  the  property  of  my 
brother  Edward's  two  sons  now  living  in  Ireland,"  &c. 

3rd — "I  give  and  bequeath  to  my  nephew  Eichard  Cuddihy 
[certain  lands  particularly  described],  and  at  his  (Bi  hard  CttdT 
dihy's)  death  the  said  property  entails  to  all  his  mal^e  children 
then  liviny,  by  equal  sfiares  to  each  of  thcin'' 

4th — "As  no  account  for  the  last  three  years  has  been  re- 
-ceived  of  my  nephew  John  Cuddihy,  mariner,  it  is  generally 
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conjectured  he  is  dead,  but  if  he  is  still  living  it  is  my  desire- 
and  request  that  he  is  to  have  and  hold  all  my  [certain  lands 
particularly  described],  and  at  the  time  of  kis  decUh  to  his  law- 
ful  heirs,  male  if  any,  and  in  default  of  male  issue,  the  said  pro- 
perty then  becomes  the  joint  property  of  my  aforesaid  nephews, 
Matthew  and  Richard  Cuddihy,  and  after  the  death  of  either  of 
them  the  deceased's  moiety  entails  to  all  his  male  children,** 

"  It  being  furthermore  my  express  will  and  desire  that  all 
my  landed  and  household  property  or  estate  noto  hequecUhed,  shall 
remmn  het^editary  in  my  male  relations  for  the  time  being  as 
aforesaid,  it  tJierefore  follows  thai  no  part  of  my  property  shall 
be  enjoyed  by  any  of  my  female  relatives  lureafter." 

*  *  •  4:  *  * 

*'  My  property  is  tlurefore  to  remain  lureditary  in  my  male 
relations,  named  Cuddihy,  fram  henceforth  fo7*  ever" 

Matthew  Cuddihy  had  no  son,  but  left  him  surviving  two- 
daughters.  John  Cuddihy  was  never  heard  of  after  the  making 
of  the  will,  and  after  tlie  death  of  the  testator,  Matthew  and 
Richard  took  possession  of  his  bequest,  and  held  it  with  their 
own  shares  to  the  times  of  their  respective  deaths.  Richard 
left  sons  and  daughters,  of  whom  the  defendant,  Michael  Cud- 
dihy, is  the  surviving  son. 

Michael  Cuddihy  claims  Matthew's  land  and  also  Matthew's 
half  of  John's  land,  to  the  entire  exclusion  of  Matthew's  daugh- 
ters, on  the  ground  that  the  testator's  intention  was  that  all  his 
land  should  go  to  his  male  descendants,  of  whom  he  is  the  sole 
survivor. 

The  complainant  on  behalf  of  Matthew's  daughters,  claims 
all  that  their  father  possessed,  on  the  ground  that  under  the 
words  of  the  will  Matthew  took  an  estate  tail  in  these  lauds, 
and  that  such  a  bequest  would,  on  the  operation  of  Real  Chat- 
tels Act,  give  him  the  absolute  property  in  them,  and  at  his 
death  they  would  rest  in  his  executor  or  administrator  for  dis- 
tribution as  other  personal  property  would  do. 

The  question  i*aised  by  the  special  case  is,  whether  the  daugh- 
ters of  Matthew  take  any,  and  if  any,  what  share  in  the  lands 
which  their  father  in  his  life  time  thus  held  in  possession  i 

I  am  of  opinion  that  if  the  devise  to  Matthew  in  section  two 
of  the  will  stood  alone,  Matthew  would  take  a  life  esUite  only 
in  the  property  there  mentioned,  the  limitations  over  would  be 
good,  and  the  daughters  would  be  excluded,  the  words  male 
children  in  this  section  being  words  of  purchase  (See  Buffan 
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And  Bradfoi'd  2,  Atkim  S£0);  but  that  looking  to  section  three 
where  the  testator,  with  the  same  intention  towards  Kichurd 
OS  he  had  towards  Matthew  in  section  two,  uses  the  words  "  at 
bis  (Kichard)  death  the  said  property  entails  to  all  his  male 
children  then  living,  by  equal  shares  to  each  of  them."  Section 
four,  where  in  furtherance  of  the  same  intention  apparently  to- 
wards John,  he  uses  the  words  "to  his  lawful  heirs"  and  "in 
default  of  niale  issue  "  as  (phxin  words  of  limitation)  synonym- 
ous with  the  words  "  male  childaen  "  in  section  two — adding  in 
the  limitation  in  remainder  after  John's  bequest,  the  words 
'^*  after  the  death  of  either  of  them,  the  deceased's  moiety  entails  to 
Mil  his  male  children'*  and  taking  into  account  also  the  subse- 
quent part  of  the  will  where  he  unequivocally  declares  his  in- 
tention to  be  that  all  his  landed  property  before  bequeathed 
should  remain  hereditary  in  his  male  relations  for  the  time  be- 
ing as  aforesaid,  the  object  of  the  testator  plainly  was  to  give 
Matthew  an  estate  tail  in  the  properties  mentioned  in  sections 
two  and  four;  that  under  the  combiued  operation  of  our  local 
Act  declaring  all  landed  property  in  Newfoundland  to  be  real 
chattels,  and  of  the  well  known  rule  of  law  by  which  words 
which  would  create  an  estate  tail  in  realty,  give  the  absolute 
property  in  chattels  (2  Jarminon  Wills,  534^,  8d  Ed,),  Matthew 
became  the  absolute  owner  of  these  lands;  and  that  conse- 
quently they  would  at  his  decease,  if  previously  undisposed  of 
by  him,  pass  to  his  personal  representatives  for  distribution 
amongst  his  next  of  kin. 

Under  these  circumstances,  my  brother  judges  concurring 
in  the  conclusion  at  which  I  have  arrived,  the  daughters  of 
Matthew  will  take  what  their  father  possessed,  the  general 
prohibition  in  the  will  against  females  taking  and  that  against 
alienation  being  alike  plainly  inoperative. 

In  this  judgment  the  rights  of  John,  should  the  legacy  to 
bim  not  have  lapsed  as  is  supposed,  and  (if  any  such)  of  the 
nephews  in  Ireland  who  could  not  be  found  to  be  made  parties 
to  this  suit,  are  of  course  reserved. 


Hon.  Mr.  Justice  Egbinson: 

The  judgment  of  the  court  is  required  upon  three  specific 
-questions  arising  out  of  facts  admitted,  and  set  forth  in  a 
jspecial  case. 
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To  those  questions  uiid  facts  our  reply  must  necessarily  be 
confined,  and  I  strictly  limit  my  judgment  to  tbem. 

In  answer  to  the  first  question,  I  think  that  the  will  of 
John  Cuddihy  is  not  effectual  to  debar  the  female  children  of 
Matthew  Cuddihy  from  the  enjoyment  of  all  or  of  any  of  the 
lands  in  this  colony  held  by  Matthew  at  the  period  of  his  death 
by  virtue  of  John's  will,  for  the  reason  that  lands  in  Newfound- 
land are  chattels  and  are  not  the  subject  of  entail. 

Looking  at  the  whole  of  John's  will  it  is  plain  that  he  in- 
tended to  create  an  estate  tail  in  the  lands  he  bequeathed,  and 
as  the  law  will  not  sufler  such  an  estate  in  property  of  that  « 
description,  the  rule  is  that  the  first  possessor  of  a  chattel  be- 
quest takes  the  whole  property  divested  of  those  conditions 
and  limitations  that,  read  in  the  case  of  realty,  have  created  an 
estate  tail. 

Here  Matthew  takes  the  whole  property  in  the  lands  be- 
queathed to  him  and  of  which  he  died  possessed,  and  dying 
intestate  the  estate  goes  to  his  administrator,  and  is  devisible 
amongst  all  next  of  kin.  who  seem  to  be  his  two  daughters. 
The  answers  to  the  second  and  third  questions  are  embraced 
in  the  answer  to  the  first. 

Mr.  Justice  Hayward  concurred  with  the  conclusions  arrived 
at  by  his  brother  judges, 

A.  J.  W,  McNeill/  and*i^.  J.  Piitsent,  Q.C,  for  complainants. 

Attorney  General  for  defendants. 
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1871,  J'uly,    Hon.  Sir  H.  Hoyles,  C.  J. 

Praeiiee^Pleadings— Demurrer— Insurance^Maiine^Time poliey^Total  loss-- 
Unseavforthiness. 

In  an  action  to  recorer  as  upon  a  total  loss  tha  amount  miderwritten  in  a  time 
policy,  the  defendants  pleaded  **  that  the  loss  was  occasioned  by  the  unsea- 
worthiness of  the  vessel  and  not  by  the  perils  insured  against  " 

Heidf — On  demurrer,  the  plea  was  too  general  and  could  not  be  sustaiued.  The- 
necessary  facts  to  sustain  such  a  plea  must  be  specially  pleaded. 

Action  to  recover  as  upon  a  total  loss,  the  amount  under- 
written by  the  defendants,  in  a  time  policy  on  the  schooner 
Maggie  McNeil,  Plea — that  the  loss  was  occasioned  by  the  unsea- 
worthiness of  the  vessel  and  not  Inj  the  perils  in^sured  against,  to 
which  plea  as  containing,  no  defence  to  the  action  the  plaintifl* 
demurred. 

Having  regard  to  the  various  decisions  upon  the  subject  of 
unseaworthiness,  all  of  which  are  to  be  found  in  Arnould  on 
Insurance,  we  are  of  opinion  that,  generally  speaking,  it  cannot 
now  be  contended,  that  there  is  any  warranty  of  seaworthiness 
ia  relation  to  time  policies.  The  defendants,  however  maintain,. 
that  even  admitting  this  principle,  the  present  plea  can  be  sus-*^ 
tained  on  the  authority  of  a  statement  in  BuUen  &  Leake,  that 
it  is  a  good  defence  in  an  action  on  a  time  policy,  that  the  loss 
arose  from  the  unseaworthiness  of  the  ship  and  not  from  the 
perils  insured  against. 

These  writers  give  no  form  of  such  a  plea,  and  as  the  case  of 
Fancus  &  Saarsfield  to  which  they  refer  as  their  authority  for 
this  broad  statement,  hardly  sustains  it,  it  may  fairly  be  as- 
sumed that  they  refer  rather  to  the  general  meaning  and  effect 
of  such  a  defence,  than  to  the  manner  of  placing  it  upon  the 
record. 

Fancus  &  Saarsfield  seems  with  reference  to  this  point  only 
to  decide,  that  to  a  claim  for  a  partial  loss  under  a  time  policy, 
such  loss  being  the  cost  of  repairs  made  in  a  port  into  which 
the  vessel,  the  subject  of  the  insurance  had  put  during  ita 
continuance,  it  is  a  good  answer  to  say,  that  the  vessel  was 
unseaworthy  at  the  commencement  of  the  voyage,  that  she  so 
continued  up  to  the  time  of  the  loss,  that  no  peril  of  the  seas 
liappened  to  her,  and  that  the  necessity  for  the  repairs  was  oc- 
casioned by  the  bad  and  defective  state  of  the  ship. 

Such  a  plea  however,  is,  both  in  form  and  substance,  very 
different  from  the  one  now  under  consideration,  which,  of  the- 
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several  conditions  there  held  to  constitute  collectively  a  defence, 
asserts  but  one,  the  loss  by  reason  of  the  unseaworthiness. 

To  a  claim  under  a  voyage  policy  which  is  always  subject  to 
.a  warranty  of  seaworthiness,  this  plea  would  plainly  l)e  bad,  as 
permitting  the  defendants  to  show  as  a  sufficient  matter  of  de- 
fence, a  loss  by  unseaworthiness  arising  duHng  tlie  progress  of  a 
voyage,  at  the  beginning  of  which,  when  only  such  warranty 
generally  applies,  the  warranty  had  been  fully  complied  with, 
and  that  perhaps  in  a  case  where  such  unseaworthiness  was 
.occasioned  by  a  peril  insured  against;  and  if  the  plea  would  be 
no  answer  where  there  was  a  warranty  of  seaworthiness,  a  for- 
tiori would  it  be  insufficient  where  there  was  no  such  warranty. 

The  plea  is  in  fact  too  general.  It  might  lie  perfectly  true, 
and  the  facts  given  in  evidence  might  sustain  it,  and  yet  these 
facts  might  establish  no  defence;  and  the  fault  is  not  cured 
by  the  addition  of  the  words  "and  not  by  the  perils  insured 
against,"  as  these  are  added  not  as  averring  a  substantial  de- 
fence in  themselves,  but  as  an  inference  from  the  former  part 
of  the  plea,  and  that  failing,  the  inference  also  fails. 

We  must  therefore  hold  that  if  it  be  intended  to  bring  the 
present  case  within  the  principle  of  Fancus  &  Saarsfield,  the  ne- 
cessary facts  must  be  specially  pleaded. 

Judgment  for  the  plaintiff. 


TAYLOH  ET  AL  V,  UNION  MARINE  INS.  CO. 
1871,  Jidy.    HoYLES,  C.  J.;  Hay  ward,  J, 

Insurance— Marine — Risk—Constructive  loading. 

Actiou  ou  a  policy  of  insurauce,  of  aud  upon  any  kind  of  goods  and  nkcrchaDdize 
in  and  upon  the  schooner  *  Mary  Ann',  beginning  the  adventure  from  the  load- 
ing of  the  goods  on  board  the  said  schooner  at  St.  John's,  and  ao  to  contiirae, 
&C.J  &€.,  with  permission  to  call  at  Carbonear  and  take  in  crew  and  gooda. 
The  schooner  was  lost  on  the  voyage,  having  taken  in  gooils  at  St  John's  and 
Carbonear. 

The  declaration  claimed  for  a  total  loss  of  the  goods  shipped  at  both  places. 

Held— The  words  "  beginning  the  adventure  on  the  loading  of  the  said  gooda  at 
St  John's"  did  not  limit  the  risk  to  the  goods  so  laden,  but  covered  those  laden 
at  the  other  port. 

This  was  an  action  on  a  policy  of  insurance  at  and  from  St 
John's,  of  and  upon  any  kind  of  goods  and  merchandize  in  and 
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upon  the  schooner  Martf  Anv,  beginuing  the  adventure  upon 
the  said  goods  from  the  loading  thereof  on  board  the  said  ship 
at  St.  John's,  and  so  to  continue  until  the  said  ship  with  all 
her  goods  nnd  merchandize  whatsoever  shall  have  arrived  at 
Bonne  Bay,  48  hours,  with  permission  to  call  at  Carbonear  and 
take  in  crew  and  goods — value  £400  cy.  as  per  margin,  as  in- 
terest shall  appear."  On  the  margin  it  was  declared  as  follows, 
"  Schooner  Mary  Ann,  Taylor,  outfits  for  herring  fishery  hence 
to  Bonne  Bay,  calling  at  Carbonear."  In  October  last  the  Mary 
Ann  sailed  on  the  voyage  described,  having  taken  goods  at  St. 
John's  and  Carbonear,  and  was  lost  on  the  voyage. 

The  declaration  claims  for  a  total  loss  of  the  goods  shipped 
at  both  places.  The  defendant  demurred  to  so  much  of  the 
declai-ation  as  claimed  for  the  goods  shipped  at  Carbonear,  and 
the  question  raised  upon  the  argument  was  as  to  the  liability 
of  the  underwriters  for  these  goods. 

The  question  is  mainly  one  of  construction — what  was  the 
intention  of  the  parties  to  the  policy  as  declared  by  the  instru- 
ment in  which  they  have  embodied  their  intention,  construed  by 
reference  to  surrounding  circumstances,  and  by  regard  to  the 
legal  rules  governing  the  construction  of  these  instruments  ? 

Upon  first  reading  this  policy  I  was  disposed  to  think  that 
the  clause  "  beginning  the  adventure  on  the  loading  of  the  said 
goods  at  St.  John's,"  &c.,  limited  the  risk  to  the  goods  so  laden, 
regarding  the  permission  to  call  at  Carbonear  and  take  on  board 
crew  and  goods  as  a  license  to  deviate  merely ;  but  a  careful 
consideration  of  the  authorities  leads  me  to  the  conclusion  that 
the  true  construction  of  the  policy  includes  and  covers  these 
latter  goods. 

Also,  AmovJd,  after  stating  that  it  had  been  frequently  de- 
cided that  the  clause  "  from  the  loading  thereof  on  board  the 
ship  at,"  &c,  covered  only  goods  laden  at  the  very  terminus  a 
quo,  and  that  the  strictness  with  which  this  rule  had  some- 
times been  applied  had  lately  been  the  subject  of  severe  ani- 
madversions, goes  on  to  say  that  the  strict  rule  of  construction 
does  not  prevail  where  it  ain  fairly  be  deduced  from  the  whole 
construction  of  the  policy  that  the  parties  contemplated  load- 
ing, unloading,  bartering  or  trading  with  goods  at  an  interme- 
diate port  on  the  voyage  insured,  and  that  there  the  policy 
Attached  not  only  on  the  goods  laden  at  the  port  of  adventure, 
but  also  on  those  laden  at  any  ports  where  the  ship  is  empower- 
ed to  touch  and  trade  under  the  terms  of  the  policy,  or  where 
upon  a  true  construction  of  the  whole  instrument  it  must  be 
z 
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presumed  such  a  loading  was  contemplated  (p  371),  For  this 
position  he  cites  several  authorities,  all  perhaps  distinguish- 
able  from  the  present  cise  with  the  exception  of  Barclay  and 
Stirling,  5  M,  tfc  S,  which  in  principle  is  in  my  opinion  on  all 
fonrs  with  the  present  cjise,  and  which  fully  bears  out  Ainould's 
dictum,  and  ought  to  govern  our  decision  here. 

In  Barclay  and  Stirling  the  insurance  was  on  freight  at  and 
from  ports  of  loading  in  Jamacia  to  the  United  Kin^om,  with 
leave  to  call  at  any  of  the  West  India  Islands  for  convoy,  be- 
ginning the  adventure  upon  the  goods  from  the  loading  thereof 
on  lK)ard  the  ship  as  aforesaid^  "  witli  liberty  to  touch  and  stay 
at  all  ports  and  places  wliatsoevcr  and  wheresoever,  with  leave 
to  discharge,  exchange  and  take  on  board  goods  at  any  port  or 
place  she  might  proceed  to  or  touch  at  without  l«ing  deemed 
any  deviation  from  and  without  prejudice  to  this  insurance." 

On  her  voyage  the  vessel  went  ashore  on  the  island  of  Cuba, 
and  there  lost  part  of  her  cargo ;  but  being  got  oflf  and  repaired 
put  into  Havana,  and  there  took  on  board  other  goods,  with 
which  she  safely  arrived  in  England. 

In  an  action  by  the  underwriters  to  recover  back  pjirt  of  the 
freight  which  had  been  received  by  the  assured,  the  question 
was  raised  whether  the  freight  of  the  goods  laden  at  Havana 
was  included  in  the  risk,  and  it  was  held  by  the  full  court 
that  it  was. 

In  giving  judgment  Lord  Ellenborough  says,  "The  ship  be- 
ing driven  on  the  coast  of  Cuba  by  the  accidents  of  the  voyage, 
and  without  considering  it  as  part  of  the  voy^e,  this  because 
a  part  of  the  voyage  in  the  first  instance,  the  liberty  given  to 
touch  and  talce  in  goods  at  Cuba  incorporates  this  part  of  the  ad- 
venture by  necessary  consti*uction  with  the  voyage.  It  is  said  this 
liberty  does  no  more  than  excuse  a  deviation,  but  the  case  of 
Violet  &  Allmat  shews  that  an  intermediate  port  may  be  in- 
cluded in  the  policy  equally  with  the  terminus  a  quo,  and  it  is 
material  that  it  should  be  quo." 

This  case  seems  clearly  to  establish  that  where  in  a  policy  of 
insurance  describing  the  adventure  as  from  the  loading  of  the 
goods  at  a  particular  port,  there  is  also  a  permission  to  call  and 
load  goods  at  another  port.  This  permission  not  merely  allows 
a  deviation,  as  might  be  at  first  supposed,  but  actually  incor- 
porates the  after  laden  goods  in  the  risk — in  other  words,  it 
dischat^s  the  previous  implied  restriction  implied  by  the 
words,  "  beginning  the  adventure  upon  the  loading  of  the  said 
goods  at,"  &c 
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The  principle  of  decision  here  adopted  is  i-ecognized  by  Chief 

Justice  Eile  in  the  recent  case  of  Carr  v.  Montefiore,  5  B.  d  S, 

4S5,  where  after  deciding  with  respect  to  a  policy  on  goods  be- 

f^uning  the  risk  from  the  loading  of  the  goods  from  a  port  in 

the  Kivcr  Plate,  that  it  was  sufficient  that  the  goods  which  had 

in  fact  been  laden  in  another  country  were  constructively  laden 

in  the  River  Plate,  some  of  them  having  been  taken  out  and 

put  on  board  again  to  allow  of  some  repairs  to  the  vessel  there, 

the  Chief  «Tustice  observes  in  discussing  the  question  whether 

the  words  "  beginning  the  adventure  upon  the  goods  from  the 

loading  thereof  on  board  the  ship  at  the  Eiver  Plate,"  were 

mere  description  or  a  condition  or  warranty  that  the  goods 

.should  bo  laden  at  the  port  named.     "  I  take  Mr.  Philips'  work 

-on  insurance  to  be  a  masterly  work,  and  he  thus  sums  up  the 

result  of  the  authorities  on  this  point,  'This  speciflcation  of  the 

terminus  a  quo,  unless  it  appears  by  the  policy  to  be  a  warranty 

•of  the  loading  at  the  designated  place  is  to  be  taken  as  a  mere 

recital  description,  intention  or  expectation,  being  at  most  an 

implied  representation  of  the  loading,  and  is  to  he  construed 

accordingly.' " 

The  c:ise  of  Brawn  and  Taylem,  J/,  Ad.  i&  Ellis,  cited  by  Mr. 
Pinsent  to  show  the  strictness  with  which  the  risk  is  some- 
tiines  tied  to  the  terminus  a  quo.  does  not  in  my  opinion  affect 
the  point  now  under  considenition.  In  that  case  the  ship  was 
insured  at  and  from  her  port  of  loading  in  North  America  to 
Liverpool.  She  took  in  part  of  her  cargo  at  one  port,  then  left 
for  another  some  miles  away  and  took  in  the  remainder  and 
returned  to  the  first  port,  whence  she  sailed  for  Liverpool  and 
was  lost  on  the  voyage.  It  was  held  that  the  going  to  the 
second  port  to  load  and  returning  to  the  first  was  a  deviation, 
the  risk  having  commenced  at  the  loading  at  the  first  port,  and 
the  words  port  of  loading  not  being  to  read  ports,  so  as  to  in- 
clude both  places. 

In  this  case  it  is  to  be  observed  that  there  was  nothing  in 
the  subsequent  part  of  the  policy  inconsistent  with  the  state- 
ment of  the  terminus  a  quo,  no  permission  to  load  goods  any- 
where after  departure,  and  although  there  was  permission  to 
touch  and  stay  at  any  place,  this  permission  could  extend  only 
to  calling  at  places  in  the  ordinary  track  of  the  voyage  (Ar- 
notUd,  445),  and  could  not  justify  the  going  to  the  second  port 
.and  returning  to  the  first. 

Judge  Hayward  agreeing  with  me  upon  the  question  at  issue, 
ythe  judgment  on  the  demurrer  must  be  for  the  plaintiff. 
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Hon.  Mr.  Justice  Hayward: 

This  is  an  action  on  a  policy  of  insurance  on  goods  and  mer-^ 
chandize  at  and  from  St.  John's  in  the  schooner  Mary  Anny 
beginning  the  adventure  from  the  loading  thereof  at  St.  John's, 
and  so  to  continue  until  the  said  ship  with  all  her  goods  and 
nerchandize  whatsoever  should  have  arrived  at  Bonne  Bay, 
48  hours,  with  permission  to  call  at  Carbonear  and  take  in 
crew  and  goods 

The  vessel  and  cai^go  were  lost,  and  the  plaintifis  claim  for 
the  goods  shipped  at  St.  John's  and  at  Carbonear  also,  and  the 
defendants  deny  their  liability  for  those  shipped  on  board  at 
Carbonear. 

I  have  given  due  weight  to  the  arguments  of  counsel  on  both* 
sides,  and  have  consulted  the  authorities  bearing  upon  the  sub- 
ject, and  have  arrived  at  the  same  conclusion  as  the  learned 
Chief  Justice,  that  the  goods  shipped  at  Carbonear  were  after 
their  loading  covered  by  the  policy,  as  well  as  those  shipped  at 
St.  John's  upon  the  commencement  of  the  risk. 


WALSH  r.  BARTLETT. 
1871,  July.    HoYLES,  C.  J. ;  Kobinson,  J. ;  Hayward,  J. 

Insurance— Marine— Mutual  Insurance  Club— Construction  of  rules— Constructive 
total  loss — Notice  of  abandonment— Practice— New  triaL 

A  ship  ininred  for  £1250,  tinder  the  rules  of  "  The  Matiud  Intarance  Club  of 
Brigas,"  was  driven  on  shore  in  a  violent  gale  of  wind  and  became  a  conatmc- 
tivo  total  loss.  Tn  an  action  for  the  insarance  the  jury  found  a  verdict  for  the 
tall  amount.  It  was  admitted  that  no  notice  of  abandonment  was  given.  On 
a  rule  nisi  for  a  new  trial, 

He/d — (Robinson,  J.,  differing),  discharging  the  rule.  The  sixth  rule  of  the  In- 
surance Club  dispenses  with  the  necessity  for  a  notice  of  abandonment.  The 
object  of  a  notice  of  abandonment  is  to  enable  the  inauren  to  take  posaesnoa 
of  the  property  as  their  own  and  dispose  of  it  for  their  own  benefit ;  under  the 
sixth  rule  of  the  dnb  the  necessity  for  this  notice  is  waived  by  aathoiiziiig 
and  making  it  incumbent  upon  the  master  to  sell  the  wreck  on  the  spot  for  the 
benefit  of  the  society. 

This  cose  came  before  the  Supreme  Court  upon  a  rule  nUi  U> 
set  aside,  as  contrary  to  evidence,  a  verdict  had  for  the  plaintiff 
in  the  spring  term  of  the  Northern  Circuit  Court,  in  an  actioir 
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io  recover  for  a  total  loss  of  the  schooner  Bredaibane,  insured  in 
the  Brigus  Insurance  Society,  of  which  the  defendant  was  a 
member. 

At  the  trial  the  defence  was,  that  the  loss  was  a  partial  and 
not  a  total  loss,  and  that  even  if  constructively  total,  as>  the 
jury  found  it  to  be,  the  plaintiff  was  only  entitled  to  recover 
for  a  partial  loss,  for  want  of  a  sufficient  notice  of  abandonment. 
Upon  the  argument  of  the  rule  nisi,  it  was  contended  for  the 
plaintiff,  that  the  loss  was  an  absolute  total  loss,  requiring  no 
notice  of  abandonment ;  that  if  only  a  constructive  total  loss,  a 
sufficient  notice  had  been  given ;  and  that  in  any  case,  the  pro- 
visions of  the  sixth  rule  of  the  society  rendered  such  notice 
liinnecessary. 

The  defendant  on  the  other  hand,  strove  to  maintain  the 
tposition  he  had  taken  at  the  trial 

After  referring  to  t!ie  notes  of  the  learned  judge  before  whom 
the  cause  was  tried,  I  am  clearly  of  opinion  that  the  facts  in 
evidence  present  no  case  of  an  absolute  total  loss.  The  vessel 
remained  in  specie  comparatively  uninjured,  and  in  no  immedi- 
.ate  danger,  and  the  very  worst  to  be  alleged  of  her  was,  that 
her  recovery  for  navigable  purposes  was  8o  doubtful,  and  the 
probable  cost  of  floating  her  so  large,  that  a  prudent  owner,  un* 
insured,  would  have  preferred  to  sell  rather  than  attempt  to 
remove  her.  In  other  words,  she  was  constructively  lost  only. 
Amauld861,889,937, 

This  the  jury  have  found,  and  the  presiding  judge  is  of  opinion 
that  the  evidence  warranted  such  finding.  And  without  saying 
that  if  I  had  been  on  the  jury,  I  should  have  concurred  in  that 
view,  I  cannot  say  there  is  that  in  the  evidence  that  would  jus- 
tify us  ill  setting  aside  the  verdict,  on  the  ground  that  the  loss 
was  an  average  loss  only 

On  the  other  hand,  the  loss  being  only  constructively  total, 
.a  notice  of  abandonment  would  of  course,  in  ordinary  cases  of 
insurance,  require  to  be  given  within  a  reasonable  time. 

The  facts  in  relation  to  the  notice  of  abandonment  are  these — 
The  vessel  was  stranded  on  the  29th  of  October,  and  the 
owner  received  notice  of  this  event  on  the  next  day,  by  tele- 
gram. Four  or  five  days  after  ho  was  informed  by  the  same 
means,  that  the  vessel  had  been  condemned  and  ordered  to  be 
fiold  on  the  9th  November,  and  he  was  asked  if  any  of  the  ma- 
terials should  be  purchased  on  his  account,  to  which  he  replied, 
that  as  the  vessel  could  not  be  got  off  he  did  not  require  them. 
'The  vessel  was  sold  on  the  9th,  pursuant  to  notice.     On  the 
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15th  the  mate  arrived  in  Brigus,  and  on  the  23rd  the  captainr 
also  ariived  there,  bringing  with  him  the  papers  connected  witb 
the  loss  and  sale,  and  on  his  arrival,  virtually  presented  the 
papers  to  the  secretary  of  the  society  and  claimed  upon  them 
for  a  total  loss.  Both  owner  and  secretary  reside  at  Brigus^ 
but  until  this  claim  was  made  no  notice  of  the  loss  was  given 
to  the  latter. 

Now,  assuming  that  under  the  autiiority  of  Currie  v.  B,  N. 
Insurance  Co.,  6  Moore,  P,  C,  C,  N.  S.,  overruling  probably,  Far- 
meter  and  TodhurUer,  1  Camp,  this  claim  could  be  regarded  us  a 
su£Bcient  notice  of  abandonment,  it  is  clear,  that  were  this  the 
case  of  un  insurance  under  an  ordinary  policy,  it  would  have- 
come  too  late,  Amould,  868, 

It  would  have  been  the  duty  of  the  owner  to  have  given 
notice  in  a  reasonable  time  after  he  had  been  informed  of  the* 
loss  and  had  elected  to  regard  it  as  total. 

He  was  in  this  position,  when,  acting  upon  the  information 
he  had  received  of  the  condemnation  and  intended  sale,  he  de- 
clined to  purchase  the  materials,  and  it  is  impossible  to  say, 
that  where  the  parties  resided  within  a  stone's  throw  of  each 
other,  a  notice  unnecessarily  delayed  for  at  least  fifteen  days, 
was  given  in  reasonable  time,  or  that  after  such  neglect  a  claim 
could  be  sustained  for  a  total  loss. 

It  is  however  contended,  that  the  sixth  rule  dispenses  with 
the  necessity  for  a  notice  of  abandonment,  where,  as  in  tlie  pre- 
sent case,  its  conditions  have  been  fully  observed;  and  after 
carefully  studying  the  terms  of  this  rule  in  connection  witb 
such  others  as  bear  upon  the  subject,  I  have  arrived  at  the  con- 
clusion that  the  contention  of  the  plaintiff  in  this  respect  must 
be  sustained. 

The  rule  runs  thus — 

''  In  the  event  of  wreck  it  shall  be  the  duty  of  the  owner  or 
roaster  to  agree  with  the  salvors  on  the  best  terms  possible  for 
the  benefit  of  the  society ;  and  in  the  event  of  a  total  or  average 
loss  by  stranding  or  otherwise,  the  owner  or  master  shall  call 
in  two  or  three  surveyors,  (members  of  the  society  if  possible), 
and  if  it  be  deemed  advisable,  to  employ  an  auctioneer  to  sell 
the  wreck  on  the  spot,  for  the  benefit  of  the  society ;  or  if  it 
should  appear  for  their  interest,  he  shall  freight  the  same  to 
Brigus,  or  as  near  thereto  as  possible  for  disposal.  The  master 
shall  note,  protest  and  furnish  the  secretary  therewith,  as  also 
with  an  inventory  of  the  wreck  saved  immediately  on  his  arri- 
val at  home.  The  special  surveyors  in  all  cases  of  sunxy  to- 
make  the  necessary  deolnmtion  according  to  law." 
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Now  let  it  be  observed,  that  the  word  "  wreck"  in  the  first 
line  plainly  means  wreck  of  the  ship,  the  only  subject  of  insu- 
rance with  the  society ;  that  the  word  "  total "  in  the  fourth 
line  being  a  generic  term,  Amovld  850,  and  being  thus  used  in 
the  third  rule  defining  the  losses  for  which  the  society  would 
be  answerable  (unless  indeed  constructive  total  losses  are  not 
covered  at  all  which  is  not  pretended),  includes  constructive  as 
well  as  actual  or  absolute  total  lasses;  and  further,  that  when 
used  to  signify  the  former,  it  means,  not  a  constructive  total 
loss,  perfected  by  notice  of  jeibandonment,  but  that  state  of  wreck 
which  would  justify  an  abandonment,  since  it  cannot  be  sup- 
posed, that  when  such  a  state  of  things  exists,  every  thing  is  to 
remain  in  statu  quo,  until  the  master  shall  have  communicated 
with  his  owner,  and  the  owner  with  the  underwriters. 

Assuming  then  these  premises,  we  find  that  in  the  event  of 
such  a  loss  occurring,  the  master  is  to  call  in  surveyors,  and  if 
it  be  deemed  advisable,  he  is  to  sell  the  wreck  for  the  benefit 
of  the  society,  or  he  is,  if  for  their  interest  so  to  do,  to  remove 
it  to  Brigus  for  disposal. 

Now  the  necessary  effect  of  following  the  course  here  pre- 
scribed, a  coui*se  previously  agreed  upon  by  insurer  and  insured, 
is  by  means  of  a  sale,  to  deprive  the  owner  altogether  of  all 
property  or  interest  in  his  ship,  and  thus,  to  convert  a  construc- 
tive into  an  absolute  total  loss,  by  the  very  act  of  the  society, 
who  thus  place  themselves  in  the  position  of  underwriters  who 
have  accepted  and  acted  upon  an  abandonment  regularly  made 
to  them,  and  have  converted  the  proceeds  of  such  abandonment 
to  their  own  use. 

How  can  it  be  contended  that  after  such  proceedings  being 
had,  by  the  society's  express  directions,  given  in  anticipation  of 
such  an  emergency,  they  can  refuse  to  pay  for  a  total  loss  they 
themselves  have  caused,  on  the  ground  of  their  receiving  no 
notice  of  that  being  done,  which  they  desired  should  be  done, 
which  they  agreed  to  adopt  when  done,  and  the  advantage  of 
which,  they  stipulate  that  they  are  to  receive. 

Under  the  circumstances  contemplated  by  this  rule  there 
seems  to  be  neither  object  nor  scope  for  an  abandonment. 

An  abandonment  is  where  the  owner  may  and  does  elect  to 
turn  a  partial  into  a  total  loss,  and  gives  the  underwriters  notice 
of  his  election,  that  they  may  protect  their  own  interest  in  the 
subject  matter  which  is  ceded  to  them,  but  hero  such  elec- 
tion and  cession  are  both  made  by  the  rule,  they  are  agreed  to 
before  hand  ;  the  only  election  if  any,  open  to  the  owner  being 
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the  right  to  insist,  if  he  is  so  disposed,  that  the  lobS  shall  be 
regarded  as  partial  only,  and  this  election  not  being  made,  the 
proceedings  bv  previous  arrangement  of  all  parties  interested, 
become  from  the  first  a  case  of  constructive  total  loss,  with 
notice  of  abandonment  waived,  the  owner  or  master  being  spe* 
eially  authorized  by  the  society,  to  conduct  the  proceedings  to 
a  specific  termination,  for  tlieir  protection  and  benefit. 

In  such  a  case  a  speedy  notice  of  what  had  occcurred  might 
indeed  be  useful  to  the  society  in  enabling  them  sometimes  to 
control  subsequent  dealings  with  the  wreck,  but  such  notice 
would  be  very  different  both  in  meaning  and  effect,  from  an 
ordinary  notice  of  abandonment,  would  imply  neither  election 
nor  cession,  would  be  altogether  insufficient,  under  an  oi-dinary 
policy  of  insurance,  and  is  not  required  by  the  rules,  wliich  pro- 
vide only  for  a  notice  to  be  given  upon  the  masters  return. 

In  my  opinion  the  sixth  rulo  is  not  us  contended  by  Mr. 
Carter  directory  inei-ely,  empowering  the  master  only  to  do  that 
which  by  law  he  could  do  without  it ;  it  seems  to  me  to  go  much 
further. 

Where  it  applies,  it  completely  inverts  in  case  of  a  construc- 
tive tobil  loss,  the  usual  rehitions  between  insurer  and  insured. 

Ordinarily,  not  only  does  the  responsibility  rest  upon  the 
owner  to  act  bona  jide ;  and  by  the  master  his  agent,  to  form 
the  best  judgment  upon  the  facts  l>efore  him,  but  he  has  also 
to  give  a  sufficient  notice  of  abandonment  within  a  reasonable 
time,  and  it  is  only  when  he  has  done  all  this,  that  the  respon- 
sibility for  the  loss  is  shifted  from  himself  to  the  underwriters, 
and  the  master  beeonies  their  agent  and  ceases  to  be  his,  but 
under  tins  rule,  when  the  facts  shew  a  constructive  toUil  loss 
and  a  sale  is  *  deemed  advisable,"  the  society  become  entitled 
to  the  control  and  consequently  accept  the  responsibility  and 
the  master  ipso /ado  becomes  the  agent  of  the  society,  and  that 
by  their  own  previous  appointment  and  not  by  the  sMbsequent 
abandonment  of  the  owner;  and  when  it  is  considered  that  the 
rules  require  that  the  master  on  his  appointment  shall  be  ap- 
proved by  the  society  and  that  some  of  their  own  membei-s 
shall,  if  possible,  be  upon  the  survey  by  which  the  ship  is  con- 
demned, the  change  of  relations  and  of  consequent  liabilities, 
effected  by  this  rule,  appears  not  to  be  so  unreasonable  as  might 
at  first  sight  be  supposed. 

It  may  perhaps  be  contended  that  the  use  of  the  word  "same" 
in  the  tenth  line  with  application  to  the  word  "wreck"  in  the 
eighth  line,  shews  that  the  sale  directed  by  the  rule  is  only  of 
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the  portable  iiiaterials  of  the  wreck  and  not  of  the  ship,  and 
that  coDBequently  no  such  conversion  of  a  constructive  into  a 
total  loss  as  would  arise  from  a  sale  of  the  ship,  is  in  fact  con- 
templated; and  doubtless  the  use  of  the  word  "same"  in  this 
•connection  does  give  some  colour  to  this  position.  But  if  this 
inference  were  correct,  we  should  have  to  conclude  that  while 
the  society  were  solicitous  about  the  settlement  of  s^ilvage 
claims  and  the  disposal  of  materials,  and  provided  that  two  or 
three  surveyors  with  the  master  should  determine  whether  the 
materials  should  be  sold  upon  the  spot  or  removed  to  Brigus, 
they  gave  themselves  no  concern  about  the  ship,  the  main  sub* 
ject  of  insurance. 

Further,  admitting  that  "  wreck  "  means  only  portable  mate- 
rials, and  not  the  whole  wreck,  the  sale  or  removal  of  the  former 
would  produce  the  same  effect  upon  the  legal  position  of  parties 
as  if  the  hull  were  also  included,  since  such  sale  or  removal 
would,  at  least  temporarily,  cripple  the  ship  and  render  her  in- 
navigable, and  being  to  be  had  as  well  in  cases  of  total  as  of 
average  loss,  would  in  case  of  a  constructive  total  loss,  be  such 
an  exercise  on  the  part  of  the  society  of  dominion  and  control 
^ver  the  whole  property,  as  would  be  consistent  only  with  the 
rights  and  liabilities  of  an  accepted  abandonment. 

We  may  therefore  assume  that  this  use  of  the  word  "same" 
is  only  a  verbal  inaccuracy  very  likely  to  occur  in  rules  altered 
from  to  time,  with,  possibly,  not  sufficient  attention  to  the  bear- 
ing of  such  alterations  upon  the  context. 

In  the  course  of  the  argument  it  was  suggested  rather  than 
contended,  by  the  defendant's  counsel,  that  the  provisions  of 
the  fourth  rule,  might  prevent  the  plaintiff  from  recovering; — 
but  I  have  no  doubt  that  these  provisions  apply  only  to  the 
special  cases  mentioned  in  that  rule,  of  which  the  case  of  the 
Bredalbane  was  not  one. 

The  clause  "no  vessel  shall  be  abandoned,  &c.,'  is  in  fact 
incapable  of  universiil  application,  and  if  it  is  to  have  only  a 
special  application,  it  can  be  only  to  those  cases,  with  which, 
by  position  and  language,  it  is  closely  connected, 

I  think  the  rule  should  be  discharged,  the  plaintifT  being  in 
my  opinion  entitled  to  retain  his  verdict  for  a  constructive  total 
loss,  notwithstfinding  the  want  of  notice  of  abandoment. 


Hon.  Mr.  Justice  Robinson: 

Mr.  Justice  Robinson  delivered  judgment  orally,  and  said 
l^hat  he  did  not  regret  that  the  majority  of  the  Court  concurred 
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in  jadgment  for  the  plaintiff — against  his  opinion — because  the- 
claim  of  the  plaintifi  seemed  to  be  an  honest  one ;  nevertheless- 
he  could  not  deprive  the  defendant  of  his  legal  righta 

The  verdict  in  favor  of  the  plaintiff  for  £1250  as  for  a  partial 
loss  was  unsupported  by  any  evidence — the  utmost  that  the 
proof  established  under  that  head  was  about  half  that  sum. 
There  was  no  ground  for  sustaining  the  allowance  of  interest- 
made  by  the  jury,  and  the  remaining  point  in  the  rule  was 
whether  there  was  a  "  constructive  total  loss"  ? 

It  is  a  general  rule  in  the  law  of  insurance  that  in  order  to 
recover  for  a  coustrnctive  total  loss,  the  plaintiff  must  first 
abandon,  and  it  makes  no  difference  that  what  has  been  saved 
has  been  sold  before  any  notice  of  the  loss — ^a  notice  must  be 
given  with  all  reasonable  promptitude,  immediately  after  the 
assured  had  fair  presumptive  evidence  of  the  loss,  he  must  not 
await  a  final  survey  before  abandoning,  but  must  act  on  any 
reliable  information  he  has,  and  Lord  JSllenborough  ruled  that 
a  delay  of  live  days  after  the  loss  was  known  was  fatal.  Hunt 
V,  Royal,  Ex.  Ass.  G.  6  M.  &  S, 

In  this  case  well  nigh  a  month  elapsed  before  notice  of  aban- 
donment was  given  which  His  Honor  held  to  be  too  late,  he 
bowed  to  the  authority  of  Corrie  v.  Bombay  Ins.  Co.,  determined 
in  186G  by  the  Judicial  Committee  which  recognized  a  demand 
of  payment  for  a  tottil  loss,  as  equivalent  to  a  notice  of  aban- 
donment, but  tliat  demand  wus  not  made  in  due  time  in  the 
present  instance.  The  only  ground  remaining  to  the  plaintiff 
on  which  to  sustain  his  verdict  was  whether  the  sixth  rule  of 
the  club,  to  which  both  parties  belonged,  relieved  the  plaintiff 
from  his  legal  liability  to  abandon,  and  deprived  the  defendant 
of  the  protection  of  the  pre-existing  law — this  is  the  rule. 

"  VI  — In  the  case  of  a  wreck  it  shall  be  the  duty  of  the 
owner  or  master  to  agree  with  the  salvors  on  the  best  terms 
possible  for  the  benefit  of  the  society,  and  in  the  event  of  a  total 
average  loss  by  stranding  or  otherwise,  the  owner  or  master 
shall  call  in  two  or  three  surveyoi-s,  (members  of  the  society,  if 
possible) ;  and  if  it  be  deemed  advisable  to  employ  an  auctioneer 
to  sell  the  wreck  on  the  spot  for  the  benefit  of  the  society  or  if 
it  shall  appear  for  their  interest  he  shall  fieight  the  same  (murk 
'*  the  same  ")  for  Brigus  or  as  near  thereto  as  possible  for  dis- 
posal. The  master  shall  note,  protest  and  furnish  the  secretary 
therewith,  as  also  with  an  inventory  of  the  wreck  saved  imme* 
diately  on  his  arrival  at  home,  &c.,  &c." 
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There  is  nothing  in  that  rule  which  it  was  not  the  legal  duty 
of  the  master,  (or  owner  who  should  also  be  master)  to  observe^ 
if  no  such  rule  had  been  in  existence,  except  the  trifling  autho- 
rity to  freight  the  portable  portions  of  the  wreck  to  Brigus — 
the  rule  did  not  appear  to  His  Honor  to  be  introductive  of  a 
new  duty  on  a  master  or  owner,  or  to  dispense  with  the  obser- 
vance by  the  owner  of  the  duty  of  abandoning  to  the  under- 
writers if  he  wished  to  convert  a  partial  loss  into  a  constructive 
total  loss.  The  rule  ought  not  to  be  warped  for  the  purpose  of 
extracting  a  meaning  that  is  not  clearly  apparent  on  its  face,^ 
and  of  depriving  a  defendant  of  an  important  legal  protection 
of  which  he  would  only  divest  himself  with  clear  intention  and^ 
in  plain  language. 

His  Honor  thought  the  rule  nisi  should  be  made  absolute. 


Hon.  Mr.  Justice  Hayward  : 

This  case  was  tried  during  the  lant  sitting  of  the  Northern* 
Circuit  Court  at  Harbor  Gmce,  when  u  verdict  was  returned 
in  favor  of  the  plaintiff,  and  the  learned  Judge  llobinson  wha 
tried  the  case  granted  the  defendant  a  rule  nid,  returnable  into* 
tbis  court  for  a  non-suit  or  new  trial  upon  the  points  reserved, 
and  the  rule  was  argued  in  the  last  June  term  here. 

The  plaintifi's  vessel,  the  Breadalbane,  was  insured  in  the 
Mutual  Insurance  Society  of  Brigus,  of  which  the  defendant 
was  a  member  (the  plaintiff  being  also  a  member),  and  previ- 
ous to  such  insurance  certain  rules  were  mutually  made  and 
adopted  for  the  regulation  of  the  society,  by  which  its  members 
were  to  be  governed  in  all  things,  and  this  action  was  taken 
against  the  defendant  to  test  the  liability  of  each  member  for 
contribution  towards  the  plaintiff's  loss. 

The  vessel  whilst  so  insured  and  lying  at  Cow  Bay,  K  S., 
was  driven  on  shore  in  a  violent  gale  of  wind  and  became  what 
is  termed  in  law  a  constructive  total  loss.  The  master  called 
in  surveyors  and  employed  an  auctioneer,  and  sold  the  vessel 
upon  the  spot  far  the  benefit  of  tJie  society,  and  also  noted  pro- 
test, &c.,  in  accordance  with  their  6th  rule. 

The  questions  in  this  case  for  decision  are — first,  Does  the 
present  loss  come  within  the  operation  of  the  4th  rule  of  the 
society?  and  secondly,  If  not,  was  the  plaintiff  bound  under 
the  6th  rule  to  have  given  legal  notice  of  abandonment,  and  if 
so,  was  that  notice  given  ? 
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The  4th  rule  provides  that,  "Should  a  vessel,  deserted  by 
her  crew  in  consequeuce  of  being  in  imminent  danger  of  perish- 
ing, be  afterwards  recovered  and  found  on  a  just  appraisement 
to  have  sustained  damage  to  the  amount  of  fifty  per  cent,  on 
her  original  valuation,  the  owner  may  abandon  to  the  society ; 
but  if  the  vessel  be  not  so  damaged,  he  shall  take  her  again, 
and  the  society  shall  settle  with  the  salvors  for  their  interest 
in  the  vessel ;  but  if  the  owner  does  so  abandon,  it  must  be 
.  declared  within  three  days  after  the  particulars  of  the  loss  or 
wreck  of  the  vessel  come  to  his  knowledge." 

I  am  of  opinion  that  this  rule  does  not  apply  in  the  present 
case,  but  was  intended  for  a  class  of  losses  quite  different,  and 
.of  which  we  have  had  various  instances,  particularly  during 
the  seal-fishery,  where  the  vessel  is  forced  by  the  violence  of 
the  sea  and  ice  in  a  position  of  great  peril  and  danger,  and 
where  the  crew  if  they  remained  on  board  her  would  be  in  im- 
minent danger  of  perishing,  but,  as  we  have  frequently  known, 
the  vessel  escaped  the  danger  either  unhurt  or  with  but  trifling 
.damage,  and  although  she  had  been  deserted  and  abandoned  by 
her  crew  for  a  time,  was  afterwards  recovered  by  them  or  by 
crews  of  other  vessels,  who  became  salvors  and  brought  her 
into  port.  In  the  case  under  consideration  the  vessel  was  not 
.  deserted  by  her  crew  in  consequeuce  of  being  in  imminent  dan- 
ger of  perishing  and  afterwards  recovered,  but  became  a  con- 
structive total  loss,  and  therefore  does  not  come  within  the 
operation  of  this  rule. 

But  the  defendant  also  contends  that  if  the  4th  rule  is  not 
applicable  to  the  present  case,  the  plaintiff  was  bound  under 
.the  general  law  of  insurance  to  have  given  legal  notice  of  aban- 
donment before  he  could  recover  as  for  a  total  loss,  which  he 
contends  was  not  given. 

Upon  this  point  I  am  of  opinion  that,  although  in  an  action 
on  an  ordinary  policy,  before  a  plaintiff  would  be  entitled  to 
recover  he  would  be  bound  to  show  that  he  had  given  reason- 
able notice  of  abandonment  to  the  underwriters ;  still  I  think 
that  under  the  compact  entered  into  between  the  parties  to 
the  suit,  the  necessity  for  the  notice  was  waived. 

The  members  of  this  society  mutually  agree  to  insure  each 
other's  vessel  and  bear  reciprocally  the  proportions  of  loss — 
the  risks  insured  against,  and  the  obligations  and  duties  of  all 
are  embraced  in  certain  rules  reduced  to  writing  and  signed  by 
them,  and  by  those  rules  all  agree  that  they  are  to  be  governed 
in  all  things. 
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In  the  present  case,  all  conditions  precedent  appear  to  have 
been  performed  on  the  part  of  the  plaintiff,  and  he  was  bona 
Jide  insured  at  the  time  of  the  loss.  After  the  loss  happened 
he  hud  to  conform  to  the  6th  rule.  Then  arises  the  question, 
Did  he  do  so?  In  my  opinion  he  did.  In  accordance  with 
the  obligations  of  that  rule  he  called  in  surveyors,  employed 
an  auctioneer,  who  sold  the  wreck  for  the  benefit  of  the  society, 
noted  protest,  &c. 

But  it  is  contended  that  he  should  have  also  given  notice  of 
abandonment.  Ordinarily  he  should,  but  I  think  that  under 
the  rules  and  circumstances  of  this  case,  such  notice  is  dis- 
pensed with. 

The  object  of  a  notice  of  abandonment  is  to  enable  the  in- 
surers, should  they  think  proper,  to  take  possession  of  the 
wreck  and  property  as  their  own  and  dispose  of  it  for  their 
own  benefit,  and  it  does  appear  to  me  clear  that  by  this  6th 
rule  they  waive  the  necessity  for  this  notice  by  not  only  autho- 
rizing but  making  it  incumbent  upon  the  master  to  sell  the 
wreck  on  the  spot /or  the  benefit  of  the  society ,  or  freight  it  to 
Brigus,  &c. 

It  appears  clear  to  me  that  the  master,  acting  under  the  au- 
thority of  this  rule,  does  so  as  the  expressly  constituted  agent 
of  the  insurers,  and  that  the  sale  of  the  wreck  by  him  for  their 
benefit  dispenses  with  the  otherwise  necessary  notice  of  aban- 
donment, for  when  he  sells  by  their  authority  he  divests  the 
insured  of  the  property  and  vests  in  the  insurers.  If  notice 
had  immediately  been  given,  what  could  the  society  do  more 
than  authorize  some  one  to  take  possession  of  the  property  and 
deal  with  it  as  they  may  dictate ;  and  in  place  of  this  they 
specify  by  their  own  agreement  who  the  person  shall  be  to 
perform  this  duty,  and  they  lay  down  a  rule  as  to  the  courae 
of  action  he  is  to  observe  in  such  case  for  their  benefit,  and 
the  person  they  expressly  appoint  to  this  duty  is  the  master  of 
the  vessel,  who  they  approve  of  as  master  before  the  insurance 
was  effected. 

It  appears  to  me,  too,  that  outside  the  legal  bearing  of  the 
rule,  this  was  the  intention  of  the  parties,  because  they  agree 
to  be  governed  by  their  rules  in  all  things,  and  in  the  6th  rule 
no  mention  is  made  of  notice,  whilst  in  the  4th  rule  it  is  ex- 
pressly provided  that  in  the  cases  of  abandonment  which  it 
covers,  the  intention  to  abandon  must  be  declared  within  three 
days  after  the  particulars  of  the  loss  or  wreck  comes  to  the 
Icnowledge  of  the  owner.     This  makes  me  more  strongly  of 
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>opiuion  thiit  the  intention  of  the  society  was  to  waive  the  ne- 
cessity for  notice  of  abandonment  in  coses  like  the  present  by 
appointing  the  master  as  their  agent,  to  act  for  them  in  the 
cHi-e  and  disposal  of  the  wrecked  property  for  their  benefit 

The  rule,  therefore,  in  this  case  should  be  discharged. 

With  regard  to  the  outside  question  of  interest  on  the  amount, 
it  cannot  be  legally  recovered. 

J/r.  Pinsenty  Q.C.,  and  Messrs.  Winter  and  McNeily  for  plaintiff. 

Mr.  Carter,  Q.C.,  and  Mt\  Emerson  for  the  defendants. 


RUTHERFORD  v.  DICKINSON. 
1871,  JuItj.    Hoyles,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

Pnuiiee—  PUadingt—SeU-qf —Demurrer, 

A,  a  merchant,  employed  B,  a  broker,  for  cerUiii  coniniiaiion  to  be  paidtohiai  in 
that  behalf  to  sell  for  A  a  certain  quantity  of  fish,  on  the  terms  that  B  shoold  sell 
the  fish  and  place  the  proceeds  of  same  in  a  bank  to  the  credit  of  A,  all  of  which 
B  promised  to  do.  B  sold  the  fish,  receiTed  the  proceeds,  bnt  did  not  place 
same  to  the  credit  of  A  bat  converted  them  to  his  own  use.  In  an  action  for 
the  proceeds  of  the  sale  B  pleaded  a  set-off ;  to  which  A  demurred. 

//«^(i— (Hoyles,  C.  J.,  differing).  Tliat  in  such  an  action  a  set-off  was  admissable. 
In  all  actions  of  indebitatus  assumpsit  a  set-off  may  be  pleaded.  A  set-off  may 
be  pleaded  to  such  portions  of  a  declaration  in  special  assumpsit  as  dearly 
claim  a  liquidated  sum  such  as  might  be  recovered  on  an  action  of  indebitatus 
assumpsit. 

In  this  case  the  plaintiff  declares  that  he  employed  the  defen- 
dant for  certain  commission  to  be  paid  to  him  iu  that  behalf, 
to  sell  for  the  plaintiff  174  qtls.  of  fish,  on  the  terms  that  the 
defendant  should  sell  the  said  fish  and  place  the  proceeds  in 
the  Union  Bank,  all  of  which  the  defendant  promised  to  do. 

The  breach  alleged  is,  that  although  the  defendant  sold  the 
fish  and  received  the  proceeds  S617.72,  he  did  iwt  place  such 
proceeds  in  the  Union  Bank,  but  converted  them  to  his  owa  use. 

To  this  declaration  the  defendant  pleads,  as  to  the  claim  for 
the  proceeds  of  the  fish,  a  set-off,  to  which  the  plaintiff  demurs ; 
and  the  question  is  thus  raised,  can  a  set-off  be  pleaded  to  this 
declaration. 
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After  a  c«areful  consideration  of  the  authorities,  I  am  of  opin- 
ion that  it  cannot,  and  that  the  judgment  should  be  for  the 
plaintiff. 

That  a  set-off  may  be  pleaded,  the  claims  on  botli  sides  must 
be  such  as  resolve  themselves  into  debts  ascertainable  with  pre- 
<;i8ion  at  the  time  of  pleading,  or  are  such  as  indebitatus  asmimp- 
sit  will  lie  for.  Where  either  claim  is  unliquidated,  or  as  it  is 
termed  sounds  in  damages,  and  requires  the  intervention  of  a 
juiy  for  its  determination,  a  set-off  will  not  lie. — Morley  aiid 
Juglis,  4,  Biny,  N.  C.  58, 

Upon  the  pleadings,  the  present  claim  is  in  my  opinion, 
plainly  unliquidated. 

It  is  preferred,  not  for  the  proceeds  of  the  fish,  eo  nomine, 
although  these  are  mentioned  with  the  other  circumstances 
of  the  case  as  an  element  in  the  assessment  of  the  damuges, 
jshould  the  jury  find  the  agreement  and  the  breach  as  alleged, 
but  for  the  damages,  whatever  they  may  be,  occasioned  by  the 
breach. 

The  agreement  is  special.  So  far  as  the  defendant  is  con- 
cerned, he  undertakes  in  consideration  of  the  fish  being  placed 
in  his  hands  for  sale,  and  of  his  receiving  a  commission  for  his 
.service,  to  do  a  collateral  act,  not  merely  to  pay  the  proceeds 
to  the  plaintiff,  but  to  place  them  in  the  Union  Bank.  The 
breach  is  also  special,  not  that  the  defendant  did  not  pay  the 
proceeds  to  the  plaintiff,  for  that  was  not  contracted  for  on 
either  side,  but  that  he  did  not  place  them  in  the  possession  of 
the  third  party,  to  whom  they  were  payable. 

For  what  purpose  or  with  what  object  they  were  to  be  so 
placed  does  not  appear;  nor  to  what  extent  or  in  what  manner 
the  plaintiff  was  damnified  by  their  being  otherwise  applied. 

The  damages  may,  as  contended  by  Mr.  Pinsent,  be  only 
the  amount  of  the  proceeds  but  they  may  be  more  or  less. 
Whether  the  stime.  or  more,  or  less,  is  purely  a  matter  of  proof, 
determinable  by  the  jury  after  hearing  the  evidence;  but  if 
this  be  so  they  are  necessarily  uncertain,  that  is  unliquidated, 
not  therefore  that  for  which  indebitatus  assumpsit  would  lie, 
and  not  consequently  subject  to  a  set-off. 

In  HardcastU  v,  Netherwood,  6  B.  &  Aid.,  it  is  ruled  that  if 
the  contract  declared  on  be  such  as  might  entitle  the  plaintiff 
to  recover  special  damages,  the  statutes  of  set-off  do  not  apply, 
^ven  although  no  special  damage  be  laid. 

It  is  obvious  that  in  the  present  case  that  plaintiff  could,  if 
the  facts  warranted  it,  allege  and  recover  for  special  damages 
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as  that  by  reason  of  the  money  not  being  paid  into  the  Union 
Bank  a  contemplated  purchase  had  been  lost  to  him,  or  certaio 
acceptance  had  not  been  met,  and  such  like. 

Further,  if  it  were  put  to  several  persons  to  say  under  the 
facts  stated  in  the  declaration,  what  damages  the  plaintiff  was 
entitled  to,  they  might  all  reasonably  differ  in  their  conclu- 
sions, and  if  so  can  the  damages  sought  be  said  to  be  certain 
or  liquidated. 

It  was  contended  however  by  Mr,  Pinsent,  upon  the  autho- 
rity of  Crampion,  and  Walker  3,  Ellis  and  Ellis,  that  the  plea 
could  be  sustained,  because  a  certain  amount  named  in  the  de- 
claration, and  being  the  proceeds  of  the  iish,  was  in  fact,  as  he 
alleged,  sought  to  be  recovered,  and  that  to  such  sum  certain, 
as  distinguished  from  the  general  claim  for  damages,  the  plea 
was  confined. 

I  am,  however,  of  opinion  that  neither  Cw^npton  and  Walkerr 
nor  Eardcastle  arid  Kethentood,  sustain  the  application  to  the 
present  case  of  the  principles  on  which  they  were  decided. 

Both  cases  were  actions  for  not  indemnifying  the  plaintiff 
against  the  payment  of  bills  accepted  by  them  for  the  accom- 
modation of  defendants,  and  it  was  held,  that  as  regarded  the 
amount  of  the  bills  with  interest  and  costs  paid,  a  set-off  would 
lie,  but  there,  these  amounts  were  distinct  and  separate  parts 
of  the  very  claim  preferred,  were  specifically  demanded  as  mo- 
nies then  due,  as  they  were  originally  payable  to  the  plaintiffs 
themselves,  to  meet  their  own  acceptance. 

The  declaration  was  to  this  extent,  nothing  more  than  a 
special  count  for  money  paid  by  the  plaintiff  to  the  defendants 
use,  and  was  of  course  subject  to  a  set-off;  because  it  is  not 
competent  to  the  plaintiff  under  ordinary  circumstances,  to- 
evade  the  defendant's  right  in  this  respect,  by  declaring  speci- 
ally for  a  mere  money  demand,  recoverable  under  the  common 
counts,  Addison,  990. 

But  in  the  present  case,  the  proceeds  of  the  fish  were  never 
payable  (so  far  as  appears)  to  the  plaintiff;  they  are  not  speci- 
fically sought  in  the  action,  and  are,  as  I  have  already  observed,, 
only  referred  to  as  a  matter  to  be  taken  into  account  in  esti- 
mating the  uncertain  damages  which  are  what  is  really  sought, 
and  of  which  the  proceeds  are  merely  evidence.  See  Ltiskie  and 
BnsbU,  13  C,  B. 

Were  I,  however,  to  admit  that  the  proceeds  of  the  fish  were 
eo  nomine  specifically  sought  to  be  recovered,  I  should  still  hold 
that  there  can  here  be  no  set-off,  on  the  following  grounds. 
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In  Addison,  p.  990,  it  ia  broadly  laid  down  that  if  an  agenc 
^ho  has  got  possession  of  the  money  of  liis  principal  commits 
A  breach  of  duty  by  redlining  it,  and  the  principal  bring  a  special 
.action  against  him  for  breach  of  duty,  the  agent  cannot  plead  a 
-set-off. 

Tlie  same  doctrine  is  laid  down  in  Chitty  on  Contracts,  p.  729, 
and  in  Brdlen  &  Leake,  p,  574,  and  is  in  my  opinion  established 
beyond  question  by  the  cases  of  Colson  and  Walsh,  1  Esq. ; 
Thm^pe  and  Tliorpe,  /J  B,  &  Ad.;  Hill  and  Smith,  12  M.  &  W., 
and  Bell  and  Carey,  8  C.  P.;  and  applying  this  rule  to  the  facts 
admitted  on  the  pleadings,  it  seems  clear  that  the  defendant 
having  received  the  fish  by  way  of  bailment  or  trust,  upon  a 
condition  which  he  promised  to  observe,  of  specifically  apply- 
ing the  proceeds  to  a  collateral  purpose  designated  by  the 
plaintiff,  cannot  be  permitted  to  appropriate  the  proceeds  to 
the  discharge  of  his  own  previous  claims  upon  his  principal. 

The  case  of  McGUlvcry  r.  Bremer,  2  C.&  P.,  may  at  first  sight 
seem  to  l^e  at  variance  with  these  decisions,  ))ut  that  case  (where 
it  was  held  that  an  undertaking  not  to  set-off  a  given  debt 
against  the  proceeds  of  timber,  delivered  to  the  defendant  for 
sale  on  that  condition,  was  not  binding  upon  him)  was  one  in 
which  the  proceeds  were  to  be  paid,  not  for  a  collateral  pur- 
pose, but  to  the  plaintiff  himself,  it  was  decided  before  the 
three  cases  last  mentioned  by  a  judge  who,  when  sitting  in 
Thmpe  ami  Tliorpe,  did  not  refer  to  it  as  conflicting  with  the 
opinions  of  the  other  judges  in  the  latter  case,  and  as  respects 
any  application  it  might  be  supposed  to  have  to  the  circum- 
stances of  the  present  action,  must  be  regarded  as  over-ruled. 

Had  the  present  plaintiff  Rued  in  indebttaUts  assumpsit,  he 
would  under  the  same  authorities  have  been  subject  to  a  set- 
off; but  he  has  not  done  so,  and  equity  would  justify  him  in 
availing  himself  of  the  advantage  which  in  declaring  specially 
the  law  in  my  opinion  gives  him. 


Hon.  Mr.  Justice  Robinson: 

I  AM  of  opinion  that  this  demurrer  should  be  overruled. 

Ax,  first  I  supposed  that  the  plea  of  set-off  which  had  been 
demurred  to,  had  been  to  the  whole  declaration  in  which  event 
it  would  unquestionably  have  been  bad,  but  I  find  that  it  is 
■carefully  confined  to  so  much  only  of  the  first  count  as  relates 
to  the  proceeds  of  fish,  which  proceeds  are  declared  to  be 
$613.72. 

Al 
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I  felt  a  difficulty  in  seeing  how  the  defendant  should  be  al- 
lowed to  retain  money  for  his  own  debt,  when  he  bad  promised 
to  pay  it  into  the  Union  Bank  for  the  use  of  the  plaintiffs,  bat 
the  authorities  upon  that  point  seem  to  be  conclusive  as  to  bis 
legal  right  so  to  do,  and  I  am  bound  by  them.  Before  the  reign 
of  Geo.  2,  a  defendant,  having  a  claim  against  a  plaintiff,  coidd 
not  set-off  such  claim  but  was  driven  to  a  cross  action ;  to  apply 
a  remedy,  and  to  prevent  such  circuity  the  statute,  2  Geo.,  c.  22, 
was  enacted, and  it  permits  "mutual  debts"  to  ))e  set-ofi  one 
against  the  other. 

A  multitude  of  cases  has  arisen  under  this  statute,  each- 
varying  in  its  circumstances,  and  governed  sometimes  by  very 
minute  differences. 

I  do  not  pretend  to  reconcile  some  of  them  with  others,  but 
I  deduce  from  the  whole  the  following  general  principles  of  law 
as  applicable  to  the  subject  of  set-off,  and  by  which  the  present 
question  should  be  determined. 

1st — That  a  set-off  may  be  pleaded  in  all  actions  of  imlebUa- 
tus  assumpsit 

2ad — That  a  set-ofi  may  be  pleaded  to  such  portions  of  a  de- 
claration in  special  assumpsit  as  clearly  claim  a  liquidated  sum, 
such  as  might' be  recovered  on  an  action  of  indebitatus  assumpsit, 
Hardcastle  vs.  Netherwood,  6  B.  and  Aid. ;  Hill  vs.  Smithy  7S?  M. 
and  W. ;  Cramptan  vs.  Walker,  3  Ell  and  Ell. 

3rd — To  an  action  or  count  in  trover  no  set-off  is  pleadable. 

Let  us  see  how  far  the  facts  set  forth  in  this  declaration, 
bring  it  within  these  general  principles  applicable  to  this  reme- 
dial statute. 

In  the  first  count  the  plaintiffs  declare  that  they  employed* 
the  defendant  to  sell  174  qtls.  of  fish  for  them,  and  desired  him* 
to  place  the  proceeds  thereof  in  the  Union  Bank,  all  of  which 
be  promised  to  do,  and  that  although  he  sold  the  fish  and  re- 
ceived the  pioceeds  amounting  to  $613.72,  he  refused  to  place 
them  in  the  bink  and  applied  them  to  his  own  use. 

The  declaration  then  contains  a  count  in  trover  for  the  con- 
version of  the  174  qtls.  fish  and  concludes  with  a  claim  for 
damages  the  result  of  both  branches. 

To  that  part  of  the  plaintiff's  demand  which  refers  to  $613.72^ 
Mr.  Dickinson  pleads  a  set-off,  of  a  greater  debt  due  to  him  by 
the  plaintiffs  and  to  the  residue  the  general  issue ;  the  plaintiffs 
demur  to  the  plea  of  set-off  as  inapplicable  to  a  special  action 
like  the  present,  and  thus  the  question  arises  for  our  decision* 
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There  is  no  doubt  timt  part  of  plaintiff's  demand  sounds  in 
damages,  but  there  is  equally  little  doubt  that  the  substantial 
object  of  the  action  appears  from  the  pleadings  to  be  to  recover 
the  said  sum  of  S613  72,  which  the  plaintiff's  themselves  liqui- 
date to  the  cent,  and  which  they  might  recover  in  an  action  in 
indebitatus  assumpsit. 

To  such  a  demand,  the  8t4itute  of  set-off*  applies,  and  to  deny 
the  defendant  the  right  of  pleading  it  by  reason  of  any  technical 
ground  would  be  to  allow  fai^m  to  usurp  the  place  of  substance, 
and  obstruct  mther  than  promote  justice. 

If  the  contract  set  out  in  the  declaration  had  alleged  that  the 
defendant  had  agreed  to  pay  the  money  into  the  bank  expressly 
to  be  applied  to  a  specific  object,  e.  //.,  to  take  up  a  particular 
bill  of  exchange,  the  rights  of  other  parties,  and  other  conside- 
rations would  aiise,  and  to  such  a  case  the  power  to  plead  set-ofi*^ 
might  be  questionable — see  Bramwell,  J.,  arguendo  in  Bell  vs. 
Carey,  8  C.  B,  but  here  no  such  state  of  facts  is  alleged,  and  we 
cannot  travel  out  of  the  record. 

It  is  true  that  in  Mr.  Dickinson's  undertaking  to  pay  the 
money  into  the  Union  Bank,  such  payment  is  not  expressly 
declared  to  be  "for  the  use  of  the  plaintiffs,"  but  the  legal 
efiTect  of  paying  in  the  money  in  the  manner  referred  to  in  the 
declaration,  would  be  to  make  it  for  the  use  of  the  plaintiffs 

That  such  would  be  the  effect  will  be  apparent  when  the 
transaction  is  tested  by  considering  what  would  be  the  liability 
of  the  bank.  Suppose  Mr.  Dickinson  placed  on  the  bank 
counter  $613.72,  simply  saying  and  not  adding  one  word  more 
"  this  is  the  value  of  fish  belonging  to  Messrs.  Rutherford  which 
I  sold  for  them,  and  which  by  their  directions  t  pay  in  here." 
Would  not  the  manager  without  a  moment's  hesitation  place  it 
to  the  credit  of  Mersrs.  R's.  account.  I  think  so ;  when  the 
money  got  into  tl)e  bank  it  would  become  subject  to  the  claims 
of  the  bank  in  relation  to  their  dealings  with  the  Rutherfords, 
but  they  would  be  the  owners  of  it,  and  could  sue  the  bank  for 
it,  iia  for  money  '''  had  and  received  to  their  use." 

lu  other  words  the  money  practically  was  payable  by  Mr. 
Dickinson  to  Messrs.  Rutherford,  through  the  Union  Bank. 

In  the  earlier  cases  reported  upon  this  subject  the  law  did 
not  permit — as  it  now  permits  a  joinder  in  the  same  declaration 
of  a  count  in  trover,  with  a  count  in  assumpsit,  and  to  meet  the 
present  practice  the  doctrine  of  pleading  various  pleas  to  diffe- 
rent parts  of  the  declaration  seems  to  have  grown  by  degrees, 
until  it  has  been  finally  settled  as  in  Crampton  v.  Walker. 
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Some  of  the  oliservalious  of  Cliief  Justice  Cockbiirii  und  of 
Mr.  Justice  Hill  in  thut  case  are  apposite  to  the  one  now  under 
our  consideration. 

The  Chief  Justic*»  8.iys  'once  it  is  seen  that  a .dechiration 
contains  mixed  up  in  the  Siinie  count,  distinct  causes  of  action, 
some  for  liquidated  claims,  others  sounding  only  in  damuges. 
the  defendant  must  he  entitled  to  separate  them  and  plead  ac- 
cordingly." Mr.  J.  Hill  observes  "Mr.  Wellby  contends  that 
the  plaintilT  can  avoid  a  plea  of  set-off*  by  declaring  on  a  special 
count,  the  Irish  judges  in  Hamilton  r.  Gotdd  advert  to  that 
point,  and  Gibb,  C.  J.,  in  Birch  t?.  Depeqstcr  said  *'that  if  a 
plaintiff  seeks  to  recover  in  a  special  assumpsit,  money  which 
might  have  been  recovered  by  him  «is  "money  had  and  received 
for  his  own  use,"  he  shall  not  deprive  the  defendant  of  his  set-off 
by  declaring  specially,"  and  Mr.  J.  Hill  adds  "it  is  ccitainly 
consonant  with  justice  that  tlie  plaintifif  should  not  be  allowed 
by  declaring  in  a  special  form,  to  oust  the  defendant  from  a 
good  and  legitimate  ground  of  defence," 

For  all  tliese  reasons  I  think  judgment  ought  to  be  entered 
for  the  defendant  on  this  demurrer. 

Mr.  Justice  Hay  ward  concura  with  me  in  this  opinion,  and 
that  judgment  jshould  be  for  the  defendant. 

Mr.  Wliitcicay,  Q,  C,  for  plaintiff 
^fr.  Pinsi^if,  Q.  C,  for  defendant 
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1871,  July.    HoYLKS,  C.  J.;  Robinson,  J.;  Hayward,  J. 

JneompUte  g^ft — Parol  evidence  0/ trust— Onus  probandi^ConJlicting  testimony. 

For  MTenl  yeari  prerioui  to  1866,  eompUiDaiiVi  daceaaed  wife  and  her  titter 
rasided  with  their  unt,  one  Mn.  O'Brien.  In  July,  1866,  Mr.  O'Brien,  after 
infonuing  his  wife  he  intended  making  her  niecei  a  present,  called  them  and 
delivered  to  each  a  gOTemment  debenture  for  £500  sterling,  bearing  interest 
at  5  per  cent,  per  annum,  writing  their  names  in  pencil  in  the  comer  of  their 
respective  debentures.  On  the  same  day  Mr.  O'Brien  took  his  neices  to  the 
Receiver  General's  oiBce,  where  upon  presenting  their  debentures  a  half  year's 
interest  was  paid  to  each.  The  debentures  remained  in  the  possession  of  the 
neices  for  three  years,  when  they  were  handed  back  to  Mr.  O'Brien  for  safe 
keeping.  One  half  the  interest  lor  two  consecutive  half  years  was  paid  to  the 
nieces  by  Mr.  O'Brien,  but  after  this  no  further  payment  was  made  to  them, 
and  in  1868  Mr.  O'Brien  without  consulting  his  nieces  sold  the  debentures. 

On  a  bill  ftled  by  one  ol  the  nieces  to  establish  an  alleged  trust— 

Held— Under  the  circumstances  there  had  been  no  gift  to  or  valid  declaration  of 
trust  for  the  nieces.  The  transaction  between  the  parties  was  a  mere  bailment 
of  the  documents,  and  no  trust  of  the  fund  was  or  could  be  createil  by  it. 

ildd—TYkert  was  a  trust  created  for  the  interest  received,  or  which  might  have 
been  received  on  the  debentures. 

The  bill  in  this  case  is  filed  for  the  establishDient  of  aii  al- 
leged trust  and  charges,  that  Margaret  Annie  Hawe,  who  in 
September,  1857,  became  the  wife  of  complainant,  w^as  possessed 
as  of  her  own  property,  of  a  debenture  of  the  Government  of 
Newfoundland,  of  the  amount  of  five  hundred  pounds  sterling, 
bearing  interest  at  the  i-ate  of  live  and  one-half  per  cent,  per 
annum.  That  this  debenture  was  delivered  by  her  to  the  said 
Laurence  O'Brien  for  safe-keeping,  and  that  he  in  1866  wrong- 
fully sold  the  same  and  converted  the  proceeds  to  his  own  use. 

That  the  said  Margaret  Annie  Hawe  herself  received  from 
the  Government  some  of  the  interest  arising  on  the  debenture, 
and  that  some  more  of  it  was  collected  and  paid  to  her  by  the 
said  Laurence  0  Brien,  and  that  the  remainder  of  the  interest 
was  allowed  to  accumulate  in  his  hands  for  her  use.  That  com- 
plainant's said  wife  died  in  1866,  and  the  said  Laurence  O'Brien 
in  April,  1870 — and  that  since  his  death,  complainant  has,  but 
without  efTect,  applied  to  defendant  who  is  the  executor  of  said 
Laurence  O'Brien,  for  payment  of  the  principal  and  interest 
due  on  said  debenture. 

The  bill  prays  that  the  said  Laurence  O'Brien  may  be  declared 
to  have  been  a  trustee  of  complainant's  said  wife  for  the  said 
debenture  and  the  interest  accruing  thereon,  that  an  account 
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may  be  taken  of  the  amount  due  and  the  same  paid  over  to 
complainant,  either  as  representing  his  deceased  wife,  or  as  as- 
signee of  his  own  insolvent  estate,  and  that  he  may  have  such 
other  relief  as  may  be  equitable. 

The  answer  denies  that  the  said  Margaret  Annie  Hawe  ever 
was  the  owner  of  the  debenture  referred  to,  or  ever  received 
any  of  the  interest  arising  on  it  except  by  way  of  gift  of  such 
interest  and  as  a  matter  of  kindness  on  the  part  of  the  said 
Laurence  O'Brien ;  denies  that  she  ever  had  possession  of  any 
such  del)enture  except  as  the  property  of  said  Laurence  O'Brieu 
and  for  his  use,  or  that  he  ever  was  a  trustee  for  her  of  the 
same  in  any  respect,  or  that  there  was  any  valid  consideration 
for  any  supposed  transfer  of  such  debenture  by  the  said  Lau- 
rence O'Brien  to  her;  admits  the  sale  of  the  debenture  by  him, 
but  justifies  the  sale  on  the  ground  of  its  being  his  sole  property. 

Upon  the  depositions,  the  principal  facts  appear  to  be,  that 
in  the  year  1866  and  for  several  years  previously,  complainant's 
deceased  wife,  then  Margaret  Annie  Hawe,  with  her  sister,  Mary 
Josejihine,  afterwards  Mrs.  Quill,  resided  with  Mr.  and  Mrs. 
O'Brien  ;  Mrs.  O'Brien  being  their  aunt.  That  on  some  day  in 
July  in  that  year,  Mr.  O'Brien,  after  informing  Mrs.  O'Brien 
tliat  he  intended  making  her  nieces  a  present,  called  them  into 
his  breakfast  room,  and  there  delivered  to  each  a  government 
debenture  for  £500  sterling,  bearing  interest  at  £5^  per  annum, 
first  writing  their  names  in  pencil  in  the  corners  of  their  re- 
spective debentures. 

On  the  same  day,  he,  with  Mrs.  O'Brien,  took  his  nieces  to 
the  Beceiver  General's  Office,  where,  upon  their  presenting  their 
debentures,  a  half  year's  interest  was  paid  to  each. 

At  the  time  of  Mr.  O'Brien  giving  the  debentures  to  his 
nieces,  he  inquired  of  Mrs.  O'Brien  how  much  of  the  interest 
would  be  enough  for  them  to  spend,  and  observing  that  he 
thought  one-half  would  be  sufficient  for  that  purpose,  recom- 
mended that  the  remainder  should  be  allowed  to  accumulate 
at  interest,  offering  himself  to  invest  it  for  them,  :ind  in  this 
suggestion  the  nieces  appears  to  have  concurred. 

The  debentures  remained  in  the  possession  of  the  nieces  for 
about  three  weeks,  and  it  then  appearing  that  they  were  not 
sufficiently  careful  of  them,  Mrs.  O'Brien  recommended  their 
being  delivered  to  Mr,  O'Brien  for  safe-keeping.  Mr.  O'Brien 
accordingly  took  them  at  the  request  of  his  nieces  and  placed 
them  in  Mrs.  O'Brien's  drawer,  where  they  remained  for  some 
years. 
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One-half  of  the  iDterest,  for  two  consecutive  half  years  appa- 
rently, was  subsequently  paid  to  his  nieces  by  Mr.  O'Brien,  but 
iifter  these  no  further  payments  were  made  to  them,  and  in 
1866,  Mr.  O'Brien  without  consulting  his  nieces  or  informing 
them  of  his  intentions,  sold  these  debentures  with  others  through 
the  agency  of  the  Union  Bank. 

During  Mr.  O'Brien's  life  time  no  claim  was  made  upon  him 
for  any  further  interest,  nor  did  the  nieces  or  their  husbands 
•make  any  inquiry  of  him  as  to  what  had  become  of  the  deben- 
tures, but  upon  his  decease,  the  present  suit  was  instituted 
jtgainst  his  executor. 

During  the  last  term  the  case  was  very  elaborately  and  ably 
ai^ed  by  Mr.  Pinsent,  Q  C ,  for  coniplahiant,  and  by  Mr. 
•Carter,  Q.  C,  for  defendant ;  Mr.  Pinsent  contending,  that  the 
.evidence  established  a  perfect  gift  of  the  debenture  to  his  client's 
wife,  or  at  least  an  e<^uitable  assignment  which  the  court  would 
perfect ;  or,  that  a  varied  contract  had  been  proved  whereby 
Mr.  O'Brien  in  consideration  of  the  subsequent  receipt  of  the 
•debenture  had  become  liable  to  pay  the  principal  with  interests 
thereon  to  the  use  of  Mrs.  Reddin's  representatives;  or,  that 
the  circumstances  of  the  case  created  a  trust  in  Mr.  O'Brien,  the 
'performance  of  which  by  his  executor,  equity  would  enforce,  and 
ihat  upon  one,  some,  or  all,  of  these  grounds,  he  was  entitled  to 
.a  decree  for  the  amount  of  the  debenture  with  compound  inte- 
rest. Mr.  Carter,  on  the  other  hand,  maintained  that  the  alleged 
gift  of  the  debenture  was  altogether  imperfect  and  of  no  eflect, 
that  no  trust  bad  been  established  by  the  evidence,  that  no  legal 
liability  on  Mr.  O'Brien's  part  to  pay  over  principal  and  interest 
had  been  shown,  and  that  the  alleged  trust  or  assignment  being 
^purely  voluntary  could  not  be  enforced. 

The  case  is  one  which  involves  the  right  to  a  large  sum  of 
.money,  and  presents  for  adjudication  some  points  of  considerable 
•difficulty.  We  have  therefore  given  it  much  Ciireful  considera- 
tion, and  have  arrived  at  the  conclusion  that  the  complainant 
is  entitled  to  a  part  of  what  he  seeks  to  recover. 

The  debenture  which  is  the  subject  of  the  suit,  was  one  issued 

by  the  lociil  government  under  the  provisions  of  the  Act  of  the 

Legislature  19  Vic,  cap.  14,  the  last  section  of  which  declares 

.that  debentures  issued  under  its  authority  shall  be  assignable 

.and  transferable  by  endorsement  thereon 

Being  a  mere  acknowledgement  of  indebtedness,  with  a  pro- 
anise  to  pay  to  the  party  entitled  the  sum  for  which  it  wiis  issued 
^with  interest,  it  was  of  course  a  chose  in  action,  and  consequent- 
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ly  could  be  assigned  at  law,  only  in  manner  prescribed  bj  the- 
Act ;  and  where  this  formality  was  not  observed,  an  executoxy 
contract  or  equitable  assignment  of  it,  could  only  be  enforced 
in  equity  when  made  upon  a  valuable  consideration. — Story  Bq, 
Jut,  6.    Lewin  on  Trusts,  p.  62. 

In  the  present  case  no  valuable  considemtion  passed  from  the* 
complainant's  wife  to  Mr.  O'Brien,  and  there  was  consequently 
no  equitable  assignment  to  which  the  court  could  give  effect. 
It  became  therefore  a  matter  of  primary  importance  for  tbe* 
complainant  to  establish,  if  possible,  a  transfer  at  law  by  shew- 
ing that  a  regular  endorsement  as  prescribed  by  the  Act,  had 
been  made  by  Mr.  O'Brien,  with  the  object  of  perfecting  his 
intended  gift. 

A  close  examination  of  the  evidence  had  satisfied  us,  not 
merely  that  the  endorsement  is  not  clearly  proved,  but  that  in 
fact  it  never  was  made. 

The  evidence  adduced  to  show  the  endorsement  is  that  of 
Mr.  Smith  of  the  Union  Bank  and  of  Mr.  Patrick  Brazil. 

Mr.  Smith  states,  that  some  time  before  1866,  the  debenture 
in  question,  which  appears  to  have  been  subsequently  identified 
by  the  name  of  A.  Hawe  being  written  in  pencil  on  the  corner, 
was  with  three  others  of  like  amount  deposited  with  him  by 
Mr.  O'Brien ;  but  whether  to  collect  the  interest  on  them,  for 
sale,  or  as  security  for  advances,  he  is  not  certain.  That  all 
four  were  in  or  about  January,  1866,  sold  by  him  on  Mr^ 
O'Brien's  account,  and  that  wlien  sold,  an  endorsement  by  Mr, 
O'Brien  was  certainly  made  upon  all  of  them,  but  when  that 
endorsement  was  written  he  was  unable  to  state. 

For  either  of  the  purposes  for  which  the  debentures  were 
deposited  with  the  bank,  an  endorsement  would  appear  to  neces- 
sary, and  a  fair  presumption  might  therefore  arise  that  all  four 
were  then  endorsed,  but  if  such  endorsement  was  not  then 
necessary,  it  cannot  be  presumed  from  the  bare  fact  of  the  de- 
bentures being  found  endorced  when  sold,  that  they  had  been 
endorsed  ten  years  before. 

Mr.  Brazil  states,  that  on  one  occasion  being  in  Mr.  O'Brien's 
ofiBce,  the  latter  urged  him  to  do  something  for  his  nieces,  they 
being  also  nieces  of  witness.  That  Mr.  O'Brien  then  informed 
witness,  that  he  had  made  each  of  them  a  present  of  a  deben- 
ture note  for  £500  steriing,  and  at  the  same  time  exhibited 
to  witness  the  back  of  a  paper  or  parchment,  upon  which- 
Mr.  O'Brien's  name,  in  his  own  handwriting,  was  endorsed  iw 
pencil. 
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Now,  if  the  document  exhibited  was  u  debenture,  which 
seems  very  doubtful,  the  uncertainty  as  to  which  of  the  two  it 
was  would  render  that  fact  by  itself  valueless;  but,  besides 
this  difficulty,  it  might  be  fairly  argued  that  an  endorsement, 
to  be  effective,  must  be  made  with  intent  to  pass  the  property, 
and  if  made  for  a  permanent  object  such  as  that,  would  most 
likely  be  made  in  a  permanent  manner  with  ink,  and  not  in 
pencil ;  and  although  an  endorsement  in  pencil  would  doubt- 
less be  sufficient  to  pass  the  property,  if  shewn  to  be  made 
with  that  intent,  such  a  mark  as  that  described  would  more 
resemble  a  mark  for  temporary  identification  than  a  formal 
endorsement  for  a  matter  of  such  importance  as  transferring 
the  fund  which  the  debenture  represented ;  further,  this  con- 
versation would  appear  to  have  taken  place  about  the  time 
when  the  debentures  were,  as  above  mentioned,  produced  at 
the  Receiver  General's  office,  and  the  assumption  that  at  such 
time,  or  for  a  long  time  afterwards,  any  such  endorsement 
existed  on  either  of  the  debentures,  is  altogether  inconsistent 
with  the  evidence  of  Mrs.  O'Brien  and  Mrs.  Quill. 

These  ladies  state  that  for  several  yenrs  after  the  time  of 
the  supposed  gift  the  debentures  lay  in  Mrs.  O'Brien's  drawer, 
where  they  frequently  saw  and  handled  them,  and  where  Mrs. 
O'Brien  once  read  them.     They  depose  to  the  pencilled  en- 
dorsement of   the  supposed  owners'   names  (which   does  not 
appear  to  have  been  seen  by  Mr.  Brazil,  though  shewn  aliunde 
to  exist  as  to  the  debenture  in  question  to  this  day),  and  yet 
they  do  not  say  one  word  as  to  any  other  endorsement.     Now, 
when  it  is  considered  that  both  ladies  were  complainant's  chief 
witnesses,  and  doubtless  were  examined  beforehand  as  to  their 
ability  to  speak  upon  a  point  so  material  for  the  plaintiff  to 
establish,  the  conclusion  is,  to  my  mind,  irresistible,  that  during 
all  the  time  the  debentures  were  kept  in  the  drawer,  including 
the  time  of  the  conversation  in  Mr.  O'Brien's  office,  there  was 
no  endorsement  upon  them.     Moreover,  the  presumption  is  not 
unreasonable  that  Mr.  O'Brien,  without  at  all  meaning  any- 
thing in  derogation  of  his  intended  gift,  purposely  abstained 
from  endorsing  the  debentures.     It  would  naturally  occur  to 
a  man  of  his  intelligence  and  business  habits  that  by  endors- 
ing them  the  fund  would  be  endangered  in  case  of  the  acci- 
dental loss  of  the  documents,  and  any  immediate  disposition  of 
tbeni  by  his  nieces  not  being  then  in  contemplation,  and  en- 
dorsation  for  the  purpose  only  of  passing  the  property  to  them 
being  an  act  which  could  be  performed  at  any  time,  such  en- 
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dorsement  would  natuially  be  postponed  until  occasion  should 
render  it  necessary. 

On  the  other  side,  Mr.  Stafford  sweara  that  for  some  years 
previous  to  their  deposit  in  the  Union  Bank  he  collected  the 
interest  on  Mr.  O'Brien's  debentures,  including  the  one  marked 
"M.  A.  Hawe,"  and  that  during  that  time  there  was  no  en- 
.dorsement  on  either  of  them. 

It  thus  appears  to  be  plainly  proved  that  the  debentures 
were  not  endorsed  by  Mr.  O'Brien  so  as  to  transfer  the  legal 
interest  in  the  fund  to  his  nieces.  The  intended  gift  was,  there- 
fore, imperfect,  and  being  so  cannot,  for  the  reasons  already 
given,  be  completed  by  a  court  of  equity ;  and  this  branch  of 
the  complainant's  case  consequently  fails 

As  to  the  third  ground  upon  which  Mr.  Pinsent  relies,  it 
seems  to  us  impossible  to  contend  that  the  mere  receipt  of  the 
debenture  by  Mr.  O'Brien  from  his  niece  in  the  manner  des- 
.cribed  raised  an  implied  contract  on  his  part  to  pay  the  princi- 
pal and  interest  of  the  fund  to  her.  The  circumstances  create 
no  such  liability.  The  only  legal  obligation  here  arising  is  one 
of  bailment  merely,  a  contract  to  return  the  chattel  which  had 
been  entrusted  to  him  ;  a  contract  not,  under  the  circumstances 
of  this  ciise  to  be  speciHcally  enforced  in  equity,  but  for  the 
breach  of  which  the  only  remedy  (if  any)  is  in  a  court  of  law. 

We  have,  therefore,  now  only  to  consider  whether,  upon  the 
facts  stated  in  evidence  any,  and  (if  any)  what  trust  of  the 
fund  represented  by  this  debenture  has  been  created  which  the 
.court  cught  to  enforce. 

If  a  trust  of  the  fund  was  created  it  must,  as  regards  the 
present  case,  have  been  in  one  of  two  ways;  either  by  the 
niece  transferring  the  fund  to  Mr.  O'Brien  to  be  held  by  him 
for  her  use,  or  by  Mr.  O'Brien  voluntarily,  and,  independently 
.of  any  transfer,  constituting  and  declaring  himself  a  trustee 
for  her  of  the  fund  regarded  as  his  own  property. — Letinn  on 
Trusts,  p.  66. 

As  to  a  trust  being  created  by  the  first  mode,  tlie  niece  was 
the  proprietor,  if  of  anything,  of  the  chattel  only — the  fund 
itself,  originally  Mr.  O'Brien's,  had  not,  as  we  have  seen,  passed 
from  him  to  her,  she  hud  no  control  over  it,  and  consequently 
could  not  transfer  it  to  him  in  trust  for  her  or  otherwise,  and 
he  could  not  receive  from  her  what  was  already  his  own — she 
may  have  supposed  timt  in  delivering  the  debenture  she  de- 
livered the  fund,  and  he  may  have  supposed  that  in  receiving 
Xhe  deljenture  he  received  the  fund,  but  no  obligation  could  be 


REDDIN,  Admr.  v.  STAFFORD.  Exer,  395 

bounded  on  this  mistake.  Mr.  O'Brien  would  no  more  become 
.a  trustee  of  the  fund  in  consequence  of  it  than  one  would 
become  responsible  for  gold  where  he  had  only  received  brass, 
simply  because  bailor  and  bailee  had  both  mistakenly  supposed 
gold  to  have  been  delivered.  It  cannot,  I  think,  be  denied  that 
had  Mr.  O'Brien  the  next  day  restored  the  debentures  to  his 
nieces,  the  trust,  which  as  the  bailee  of  the  chattel  he  had  as- 
sumed, would  have  been  discharged,  and  yet  the  fund  would 
have  remained  his  own  property  as  before;  and,  if  so,  how 
would  his  wrongfully  (if  it  were  so)  using  the  debentures  to 
facilitate  the  sale  of  that  which  was  his  only  confer  a  right  to 
the  fund  upon  his  nieces. 

The  transaction  between  the  parties  was,  in  our  opinion,  a 
mere  bailment  of  the  document,  and  no  trust  of  the  fund  was 
or  could  be  created  by  it. 

With  regard  to  a  creation  of  a  trust  by  the  second  mode : 
If  a  party  deliberately  constitutes  and  declares  Iiimself  a 
trustee  of  any  part  of  his  own  property  for  the  benefit  of 
another,  equity  will  undoubtedly  compel  him  to  carry  out  his 
intentions,  if  definitively  and  completely  declared,  and  that 
although  no  consideration  passes,  and  although  the  declaration, 
if  of  personal  property,  is  by  words  only. — Letvin,p,  65. 

That  such  should  be  the  law  may  perhaps  be  matter  of  regret 
— (see  Lock  &  Jones,  1  Law  Rep.,  Ch.  1865 J — but  that  it  is  so  is 
now  too  well  settled  to  be  disputed. 

Such  a  declaration  of  trust,  however,  must  be  clear,  distinct 
.and  unequivocal,  not  a  matter  of  forced  inference  or  of  doubt- 
ful construction — Roberts  cfe  Roberts,  12  Jur.,  N.  S,,  971 ;  Lock 
-d:  Jones,  supra;  and  it  is  also  a  rule  that  an  imperfect  gift  can- 
not be  turned  into  a  declaration  of  trust,  as,  if  inoperative  for 
one  purpose  it  is  so  also  for  the  other. — Milroy  &  Lord,  8  Jur.^ 
iV:  S ,  806. 

Subject  then,  to  those  principles,  does  the  evidence  in  the 
present  case  shew  that  at  any  time  subsequently  to  the  time 
■of  the  imperfect  gift,  such  a  declaration  of  trust  with  respect' 
.either  to  the  principal  sum  of  £500,  or  to  the  interest  that  was 
to  accrue  from  it,  was  made  by  Mr.  O'Brien,  whether  by  words 
or  by  his  acts. 

In  relation  to  the  principal  sum,  the  evidence  relied  upon 
amounts  to  this  only — that  Mrs.  O'Brien,  fearing  that  her 
nieces  did  not  take  sufficient  care  of  the  debentures,  advised 
^heir  delivery  to  Mr.  O'Brien  for  safe-keeping;  that  acting 
upon  this  advice  they  gave  them  to  him  for  that  purpose,  and 
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that  for  such  purpose  only  so  far  as  appears  be  received  thenir 
placing  them  in  the  drawer  to  which  Mrs.  O'Brien  and  her 
nieces  had  access,  and  where  they  remained  for  years  after- 
wards until  they  were  removed  to  the  Union  Bank  for  deposit 
or  sale.  Nothing  further  appears  to  have  been  said  or  done  by 
Mr.  O'Brien  in  relation  to  them,  except  to  receive  the  interest 
upon  them  and  to  appropriate  part  of  it  to  the  use  of  his  nieces,, 
an  act  which  though  very  significant  as  regards  the  interest 
itself,  cannot,  except  by  a  very  strained  and  forced  construction, 
such  as  is  not  permitted  for  the  declaration  of  a  voluntary 
trust,  be  made  to  affect  the  principal. 

Apart  from  this  circumstance,  where  in  the  particulars  we 
have  mentioned  do  we  find  Mr.  O'Brien  creating  a  new  obliga- 
tion, beyond  the  safe-keeping  of  the  debenture,  constituting 
and  declaring  himself  a  trustee  of  the  fund  for  his  nieces;  say- 
ing in  efiect,  that  he  held  it  and  would  apply  it  to  their  use. 

That  one  may  constitute  himself  trustee  for  another  in  the 
manner  here  contended  for,  two  things  must  concur  in  him — a 
present  intention  to  appropriate  something  of  his  own  to  the 
use  of  another,  and  an  unequivocal  declaration  of  that  inten- 
tion by  words  and  acts.  Now  at  the  time  Mr.  O'Brien  received 
the  debenture  and  placed  it  in  the  drawer  for  safe-keeping,  he 
either  was  aware  that  it  did  not  unindorsed  represent  that 
which  was  his  niece's  property,  ur  he  was  not.  If  he  was,  what 
is  there  in  such  reception  and  deposit  to  shew  that  there  then 
took  place  in  his  mind  and  intentions  such  a  change  as  the 
declaration  of  a  trust  necessarily  implies  ?  If  he  was  not,  but 
on  the  contrary  supposed  the  fund  to  be  already  his  niece's, 
where  was  the  necessity,  reason  or  motive,  for  a  formal  re- 
assertion  of  what  he  and  all  believed  to  be  the  fact,  and  as  to 
which  no  question  had  been  raised  or  doubt  suggested,  or  how 
could  he  declare  a  trust  as  of  his  own  property  of  that  which  he 
regarded  us  the  property  of  another  ? 

Of  the  principal  sum,  then,  we  are  of  opinion  that  there  is 
not  sufficient  evidence  to  establish  either  the  creation  of  a  trust 
by  the  joint  act  of  the  two  parties,  or  a  voluntary  declaration 
of  trust  by  Mr.  O'Brien  alone.  The  interest  of  that  fund  stands, 
we  think,  in  a  different  position. 

It  is  clearly  proved  that  besides  tlie  first  payment  of  intei*est 
at  the  Receiver  General's  office,  a  circumstance  which  it  may 
be  contended  belongs  rather  to  the  occasion  of  the  imperfect 
gift  than  to  that  of  the  suggested  trust,  Mr.  O'Brien  on  two- 
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.^epttmte  and  apparently  consecutive  occasions  paid  to  his  nieces 
one-half  of  a  half  year's  intei-est  on  the  debentures. 

Now,  altiiou^h  an  imperfect  gift  CJiiniot,  as  has  l»een  shewn, 
l>e  in  itself  converted  into  a  declaration  of  trust,  the  circuin- 
.stances  surrounding  it  may  prnperly  he  t4iken  into  account  for 
the  purpose  of  giving  a  construction  to  the  subsequent  occur- 
rences, relied  on  as  in  themselves  constituting  such  a  declara- 
tion; and  with  the  light  as  to  Mr.  O'Brieirs  intention  thus 
afforded,  and  coupling  his  advice  and  offer  as  lo  the  accumula- 
tion of  one-half  of  the  interest  with  his  subsequent  payments 
of  the  other  half,  we  are  of  opinion  that  he  intended  to  and  did 
appropriate  the  interest  to  accrue  on  the  debentures  to  thu  use 
of  his  nieces,  and  that  he  declared  that  intention  in  a  plain  un- 
equivocal and  definite  manner. 

Wo  must  therefore  declare  Mr.  O'Brien  lo  have  been  trustee 
for  those  whom  tl)e  complainant  lepresents  of  the  interest  re- 
ceived, or  that,  but  for  the  Siile  of  the  debenture,  might  have 
been  or  might  be  received  upon  it,  up  to  tlie  time  at  which  the 
principal  sum  would  become  payable,  and  as  the  complainant 
has  succeeded  in  part  of  his  claim  we  give  him  liis  costs  of  suit. 

We  refuse  interest  upon  monies  past  due,  for  the  reason  so 
far  as  I  am  concerned,  that  I  am  of  opinion  that,  although  no 
case  of  acquiescence  has  been  made  out  against  the  complain- 
ant, he  acted  improperly  and  was  guilty  of  laches  in  not  pre- 
ferring a  claim  in  Mr.  O'Brien's  lifetime,  when  the  doubt  which 
more  or  less  attends  adjudication  on  disputed  claims  after  the 
death  of  the  principal  witness,  himself  a  party  interested,  might 
have  been  avoided. 

Let  a  decree  be  made  in  accordance  with  these  directions. 


Hon.  Mr.  Justice  Komnson  : 

Mr.  Justice  Robinson,  after  referring  to  the  leading  facts, 
said^  that  the  struggle  in  this  cose  in  between  two  parties  whose 
estates  are  derivative,  both  claim  from  the  free  bounty  of  the 
same  relative,  and  by  the  prayer  of  his  bill  the  plaintiff  seeks 
to  transfer  from  the  estate  of  testator's  nephew  £500  stg.,  with 
interest,  to  the  estate  of  the  testator's  neice.  Both  are  in 
equal  propinquity  to  the  late  Mr.  O'Brien;  and  each  relies 
upon  his  strict  legal  rights. 

To  the  correct  determination  of  those  rights  I  have  given 
my  careful  consideration.  It  is  settled  by  decisions  too  nume- 
rous to  be  questioned,  that  an  imperfect  gift  of  a  chattel  can- 
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not  be  carried  into  effect  by  a  court  of  equity,  that  a  gift  is?- 
imperfect  if  anything  remain  to  be  done  by  the  donor,  and  that 
where  a  court  could  not  make  an  order  against  the  testator,  in 
relation  to  such  matter  if  living,  it  can  make  none  against  bi» 
representative  — Ex  parte  Dahoste,  18  Ves, ;  Edioards  v.  James, 
1  M.  &  C. ;  Milroy  v.  Lord,  8  Jur,  N.  S. ;  Jories  &  Loch,  1  Law  B, 

The  plaintiff's  contention  is,  first,  that  the  late  Mr.  O'Brien- 
made  to  his  neice  Miss  Margaret  Annie  Haw,  afterwards  Mrs 
Beddin,  a  valid  gift  of  a  Government  debenture  for  £500  stg., 
bearing  5|  per  cent,  per  annum  interest,  or  secondly,  that  be 
constituted  himself  a  trustee  of  such  debenture  for  the  use  of 
his  niece  and  that  his  estate  must  be  held  liable  for  principal 
interest  and  compound  interest  on  her  behalf. 

To  constitute  a  valid  gift  of  that  debenture  it  should  not 
only  have  been  delivered  to  the  donee,  but  it  should  have  been 
also  endorsed  by  him  to  her  as  it  is  only  by  endorsement  that 
such  instruments  are  assignable.  The  statute  18  &  19  Via^ 
which  authorizes  the  issue  of  the  debentures,  directs  that  they 
may  be  assignable  by  "  endorsement  thereupon,"  and  that  mode 
must  be  observed. — Jones  v  Jones,  5  Exch. 

The  onus  rests  upon  the  plaintiff  of  establishing  the  aflSr- 
mative  of  every  fact  necessary  to  entitle  him  to  the  relief  he- 
seeks. 

The  evidence  of  Mrs.  O'Brien  and  of  Mrs.  Quill  satisfies  my 
mind  to  this  extent,  that  Mr.  O'Brien  had  led  his  neices,  Mrs. 
Beddin  and  Mrs.  Quill,  to  believe  that  he  had  given  each  of 
them  a  debenture  for  £500  stg.,  and  perhaps  at  the  time,  be 
intended  to  confer  upon  them  that  handsome  gift,  but  he  did 
not  complete  it,  and  for  want  of  such  completion  no  property 
passed  to  the  intended  donee. 

The  evidence  may  possibly  suffice  to  prove  that  the  testator 
delivered  the  debenture  to  Mrs.  Eeddin,  although  that  fact  is- 
i*endered  somewhat  doubtful  by  the  testimony  of  Mr.  George 
Hayward,  but  the  evidence  is  quite  insufficient  to  establish  the 
fact  of  endorsement  of  it  to  her. 

There  is  no  proof  except  that  of  Mr.  Brazil  (if  his  evidence 
refers  to  this  debenture)  that  Mr.  O'Brien  did  endorse  it  to  his- 
neice,  whilst  there  is  strong  evidence  that  be  did  not. 

It  cannot  be  supposed  that  upon  a  point  so  vital,  enquiry 
was  not  made  of  Mrs.  O'Brien  and  Mrs.  Quill,  yet,  of  neither  is- 
the  question  asked,  and  neither  states  that  Mr.  O'Brien's  sig- 
nature was  to  the  endoi-sement,  whilst  Mrs.  O'Brien  who  "  saw 
the  debenture  for  some   years  afterwards  in  the  drawer,  and 
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ofteu  looked  at  it,  and  read  it  over,"  tells  us  what  was  endor- 
sed ;  she  asserts  that  "  what  was  put  in  pencil  and  what  I  saw 
written  on  the  debenture  was  Margaret  Annie  Hawe." 

Mr.  Brazil,  also  a  witness  for  the  plaintiff,  does  not  appear 
to  have  been  asked  if  he  saw  the  debenture,  or  any  endorse- 
ment upon  it,  and  it  was  only  on  his  cross-examination  that  he 
refers  to  Mr.  O'Brien's  name;  ho  states  " O'Brien  shewed  me  a 
paper  or  something  like  a  paper,  with  Laurence  O'Brien  writ- 
ten on  it  in  pencil.     I  did  not  take  the  paper  in  my  hands,  all 
I  read  and  saw  was  Laurence  O'Brien,  he  took  the  paper  and 
shewed  the  back  of  it  to  me.    L:iurence  O'Brien  was  in  his 
own  handwriting."    It  is  true  Brazil  states  that  O'Brien  had 
told  him  that  he  had  given  two  debentures  to  his  two  neices, 
but  there  is  nothing  to  shew  that  the  paper  produced  was  one 
of  them,  and  it  is  doubtful  what  it  really  was.    If  it  was  either 
of  the  debentures,  his  evidence  is  not  consistent  with  the  evi- 
dence of  Mrs.  O'Brien  and  Mrs.  Quill,  for  they  speak  of  other 
writing  in  the  endorsement  which  Brazil  did  not  see,  and  her 
speaks  of  the  name  which  they  did  not  see.    Mr.  Brazil  in- 
creases the  doubt  by  the  exceeding  vagueness  of  his  recollec- 
tion ;  be  says  *'  I  cannot  say  when  this  transaction  occurred, 
whether  two,  three,  four  or  five  years  ago,  or  when  it  was." 

In  addition  to  the  want  of  affirmative  evidence  of  O'Brien's 
name  on  the  endorsement,  is  the  positive  statement  of  Mr.  Geo. 
Hay  ward,  and  the  inference  to  be  fairly  drawn  from  such  evi- 
dence.    He  has  been  for  twenty  years  in  the  office  of  the  Re- 
ceiver General,  and  from  his  official  experience  and  accuracy 
his   testimony  is  well  entitled  to  weight ;  he  remembers  the 
occasion  when  the  parties  went  to  the  Custom  House  to  receive 
the  interest  on  the  debentures,  immediately  after  the  alleged 
gift,  it  was  on  the  3rd  July,  1856 ;  he  says  "  Mr.  O'Brien  han- 
ded me  the  debentures  he  then  held,  and  requested  me  to  fill 
up    two  separate  cheques,  in  favor  of  the  two  Miss  Hawe's^ 
for    the  interest"    In  his  cross-examination  he  repeats  that 
"  it  was  Mr.  O'Brien  who  handed  me  the  debentures,  and  I 
handed  all  the  debentures  back  to  him,  and  he  adds  that 
O'Brien  afterwards  received  the  interest  periodically  due  on 
them,  and  that  Miss  Margaret  Hawe  never  received  any  other 
than  that  one  cheque.    In  this  there  is  a  conflict  of  evidence 
between  him  and  Mrs.  O'Brien  and  Mrs,  Quill, 

]|f r.  Hayward  states,  that  for  many  years  it  had  been  iher 
cnstom  to  endorse  on  the  debentures  the  payment  of  the  inter- 
est due  on  them,  and  that  up  to  30th  June,  1865,  interest  was- 
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paid  ou  the  debentures  oa  Mr.  O'Brien's  account,  from  which 
I  infer  that  up  to  that  time  they  must  have  remained  unen* 
dorsed,  and  the  apparent  property  of  O'Brien, 

On  the  wliole,  the  evidence  totally  fails  to  establish  the  en- 
dorsement of  the  debenture  by  Mr.  O'Brien  to  Miss  Hawe,  or 
that  he  parted  with  the  legal  ownership  of  it,  or  conveyed  to 
any  one  any  right  in  law  to  it;  the  gift,  both  of  the  document 
and  of  the  money  which  it  represented  being  imperfect  was 
inoperative  and  the  ground  of  the  complainant's  suit,  "  that 
M.  A.  Hawe  was  possijssed  in  her  own  right,  and  as  her  own 
property  of  a  debenture "  seems  to  fail  so  far  at  any  rate  as 
the  principal  money  or  the  debenture  itself  is  concerned. 

2nd. — The  next  question  that  arises  is,  did  Mr.  O'Brien  by 
any  subsequent  act  or  declaration,  constitute  himself  a  trustee 
of  M.  A.  Hawe,  for  the  principal  represented  by  the  debenture 
or  the  interest  thereon  ? 

It  is  not  to  be  denied  that  a  man  may  even  by  word  of 
mouth,  and  even  without  any  valuable  consideration,  consti- 
tute himself  a  trustee  of  a  sum  of  money  or  a  personal  chattel, 
for  the  use  of  another,  but  it  requires  the  most  unmistakeable 
declaration  or  unequivocal  act  to  create  such  relation ;  no  man 
would  be  safe  if  doubtful  words  or  acts  of  mei*e  friendship  pas- 
sing bc^tween  him  and  the  members  of  his  family  at  his  own 
fireside,  should  be  warped  ir.to  a  declaration  of  trust  which  he 
may  never  have  contemplated,  and  that  by  careless  conver- 
sation or  social  courtesies  he  should  be  discovered  to  have  un- 
consciously divested  himself,  without  any  valuable  considera- 
tion of  his  property,  in  favor  of  another  who  may  have  paid 
nothing  for  it. 

The  most  eminent  of  English  judges  have  regretted  that 
mere  words  should  ever  have  been  allowed  to  have  had  sucli 
an  effect,  and  all  are  agreed  that  nothing  short  of  unquestion- 
able evidence  of  a  clear  intention  expressed  by  unequivocal 
language,  or  acts  that  will  admit  of  no  doubt,  will  warrant  a 
court  in  establishing  such  a  trust. 

Now,  how  far  does  the  evidence  on  this  point  go  ? 

Bearing  in  mind  that  an  invalid  gift  cannot  be  converted 
into  a  valid  declaration  of  trust.  (MUroy  v,  Ijyrd,  8  Jut.  N,  S,  806.) 
I  do  not  find  that  after  the  transaction  in  the  breakfast  room, 
Mr.  O'Brien  said  one  word  respecting  the  debenture,  or  the 
money  it  represented,  except  once  to  recommend  that  it  be  en- 
trusted to  the  safekeeping  of  Mrs.  O'Brien. 
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It  was  the  ladies  who  suggested  that  it  should  be  placed  in 
Mr.  O'Brien's  drawer  and  in  his  custody  for  safe-keeping — to 
which  he  appears  tacitly  to  have  acquiesced,  but  without  having 
given  any  undertakinj;  or  asauming  any  express  responsibility, 
or  in  fact  saying  one  word  upon  the  subject.  He  seems  merely 
to  have  complied  with  the  wish  of  those  about  him  to  take  care 
of  a  debenture  which  in  law  was  his  own  property,  and  he  did 
not  use  a  single  expression  from  which  it  could  be  gathered 
that  be  intended  that  the  said  debentures  should  cease  to  be 
his  own  property.  Where  tlien  is  any  declaration  of  trust? 
And  as  to  his  acts:  he  treated  these  two  debentures  in  the 
same  manner  as  he  used  his  other  debentures,  received  the  in- 
terest therefor  for  ten  years — up  to  1865 — without  ever  having 
been  called  to  account,  and  eventually  sold  them  for  the  pur- 
pose of  his  trade. 

It  is  worthy  of  observation  that  when  Mrs.  Quill  returned 
to  this  country  from  Canada  in  1866,  she  was  informed  by  Mr. 
O'Brien  that  he  had  been  obliged  to  sell  all  his  debentures  ow- 
ing to  commercial  difficulties,  and  even  then  she  does  not  appear 
to  have  made  complaint  or  claim  on  foot  of  any  of  them  being 
her  property  or  the  property  of  her  sister ;  it  would  have  been 
natural  for  her  to  have  said,  where  so  large  a  sum  was  involved, 
"  Surely,  Uncle,  you  have  not  sold  the  debenture  you  gave  me, 
or  that  which  you  gave  my  sister,"  but  she  said  nothing !  I 
can  understand  and  appreciate  the  motives  of  delicacy  which 
imposed  silence  upon  this  Itidy  towards  a  relative  who  had  been 
kind  and  doubtless  was  dear  to  her,  but  the  fact  of  her  silent 
acquiescence  remains,  and  is  too  important  to  be  overlooked. 
Adverting  again  to  the  stringent  rule  above  referred  to,  and  to 
the  great  peril  of  permitting  an  oral  declaration  of  trust  to  be 
created,  except  upon  the  plainest  evidence  of  unequivocal  words, 
I  must  hold  that  in  my  judgment  the  complainant  has  failed  to 
fix  upon  Mr.  O'Brien  the  relation  of  a  trustee  in  respect  to  this 
debenture  or  the  principal  thereof. 

I  have  considered  what  light  the  transaction  in  the  breakfast 
room  might  properly  be  allowed  to  reflect  upon  the  subsequent 
act  of  Mr.  O'Brien  in  taking  charge  of  the  debenture — how  far 
the  motives  by  which  he  seemed  to  have  been  influenced  when 
he  handed  the  document  to  his  niece  would  evince  the  inten- 
tion with  which  he  afterwards  received  it.  I  pondered  over 
this  point  and  I  have  arrived  at  the  conclusion  that  still  there 
is  no  sufficient  evidence  of  a  declaration  of  trust  regarding  the 
principal ;  a  court  ought  not  to  splice  together  disjointed  frag- 
a2 
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mcnts  of  deeds  and  words  for  the  porpoee  of  constructing  bj 
inference  a  relation  which  should  only  be  recognized  when  the 
evidence  creating  it  is  clear  beyond  the  power  of  misappre- 
hension. 

3rd — It  remains  to  l»e  considered  whether  as  regards  the 
annual  interest  on  the  debenture,  the  evidence  carries  Mr. 
(XBrien's  responsibility  further,  and  I  am  of  opinion  ttiat  it 
clearly  does ;  he  distinctly  spoke  of  the  interest  as  the  property 
of  his  niece  on  one  occasion — at  least  he  permitted  her  to  re- 
ceive it  at  the  Custom  House,  he  advised  her  not  to  spend  all 
of  it,  but  to  allow  it  to  accumulate  in  his  hands  to  a  time  when 
it  might  be  more  required  by  her,  when  it  might  serve  her  for 
pin-money,  and  he  expressly  promised  to  take  care  of  it  for  her ; 
here  is  a  clear  declaration  and  assumption  of  a  trust,  and  for 
the  interest  received  and  to  be  received  on  that  debenture  it 
must  be  decreed  that  Mr.  O'Brien  made  himself  trustee  for 
Margaret  Annie  Hawe  (afterwards  Reddin),and  for  such  amount 
the  defendant  as  executor,  and  the  estate  of  such  executor,  must 
be  held  liable  to  the  representative  of  Mrs.  Reddin. 

The  case  of  Milroy  v.  LoM,  S  Jar.  Ii.S.  809-810,  recognizes  a 
distinction  between  principal  money  and  the  interest  accruing 
thereupon,  and  is  a  <;uide  in  reference  to  this  trust.  I  quote 
the  language  which  Sir  J.  G.  Turner  there  used,  "Although  the 
plaintiil^s  case  fails  as  to  the  capital  of  the  bank-share,  there 
can  I  think  l>e  no  doubt  that  the  defendant  made  a  perfect  gift 
to  Mrs.  Milroy  (then  Jliss  Dudgeon)  of  the  dividends  upon 
these  shares." 

The  estate  of  ^Ir.  0*Brien  does  not  appear  to  have  profited 
by  compound  interest  on  the  amount  he  received,  and  on  that 
account  as  well  as  others,  I  do  not  think  that  the  defendant 
should  be  charged  for  compound  interest. 

A  reference  to  the  master  niust  go,  &c.,  &c. 

Mr.  Pinsent,  ii^C,  for  complainant. 
Mr,  Carter,  Q.C.,  for  defendant. 
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1871,  JiUj/.    Hon.  Mb,  Justice  Hayward. 

Inturanee  marine^Mutual  Insurance  Society  of  Brigut—Construelion  of  rulet^ 
Transfer— Bona  fide  ownership— Praetice— Demurrer, 

Where  by  the  rales  of  the  Matoal  losurance  Society  of  Brigus  it  was  provided 
that  **h  bona  fide  change  of  ownership  by  legal  transfer  should  be  consideretl 
OS  cancelling  the  insurance  from  the  time  of  such  transfer,  and  that  written 
notice  of  soch  change  of  ownership  should  be  given  to  the  secretary  by  the  in- 
surer! immediately  on  the  same  taking  place. 

Held— Tht  notice  was  not  a  condition  precedent  to  the  release  of  members  of  the 
society  from  liability  by  reason  of  the  transfer.  Tlie  insnrance  is  cancelled 
from  the  date  of  the  transfer. 

The  plaintif!'  i:i  this  case  hud  been  owner  of  a  vessel  called 
Margaret  Grant,  and  the  defendant  of  a  vessel  called  the  Mary 
Jaiic,  and  in  the  year  1867  these  two  vessels  were  insured  in 
the  "Mutual  Insurance  Society  of  Brigus"  under  its  rules,  by 
which,  in  case  of  the  loss  of  any  vessel  the  owners  of  all  others 
were  to  bear  reciprocally  their  proportions  of  such  loss. 

Whilst  the  rules  of  the  society  were  in  operation  for  tliat 
year  the  plaintiff's  vessel  was  lost,  and  this  action  was  taken 
to  recover  from  the  defendant  his  proportion  thereof. 

To  the  plaintiff's  declaration  the  defendant  pleaded  that  by 
the  rules  of  the  said  "  Mutual  Insurance  Society  "  it  was  pro- 
vided that  "  a  hona  fide  change  of  ownership  by  legal  tmnsfer 
should  be  considered  as  cancelling  the  insurance  from  the  time 
of  such  transfer,  the  vessel  being  accountable  for  her  proportion 
of  all  losses  up  to  the  time  of  such  transfer,  and  of  all  losses  at 
the  seal  fishery  whether  such  losses  occiurred  before  the  change 
of  ownership  or  not."  And  the  defendant  averred  that  there 
was  a  bona  fide  change  of  ownership  of  the  said  Mary  Jane  by 
legal  transfer  before  the  loss  of  the  said  Margaret  Grant  and 
that  her  loss  did  not  occur  at  the  seal  fishery. 

To  this  plea  the  plaintiff'  replied  that  by  tlie  said  rule  it  is 
provided  immediately  following  the  part  before  recited  "  that 
written  notice  of  such  change  of  ownership  shall  be  given  to 
the  secretary  by  the  insured  immediately  on  the  same  taking 
place,"  and  the  plaintiff  averred  that  no  such,  or  any,  notice 
was  given  by  the  defendant  before  the  loss  of  the  said  Margaret 
Grant, 

To  this  replication  the  defendant  demurred,  and  the  case  was 
heard  before  us  in  the  last  sitting  of  this  Court 

3f  r.  Whiteway,  Q.  C,  for  the  defendant  contended  that  by  the 
rule  in  question  (which  was  the  15th  rule  of  the  society)  the 
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insurance  was  cancelled — and  thereby  defendant  released  fronr 
contribution  towards  the  plaintiffs  loss— /ro?n  the  time  of  s\ieh 
transfer;  whilst  Mr.  Carter.  Q.  C,  for  the  plaintiff  contended 
that  the  written  notice  to  the  society  of  the  change  of  owner- 
ship by  the  insured  was  a  condition  precedent  and  that  the 
defendant  would  not  be  relieved  from  his  obligation  to  contri- 
bute unless  such  notice  had  been  given. 

Having  taken  time  to  consider  the  arguments  of  counsel  on 
both  bides  we  arrive  at  the  conclusion  that  although  written 
notice  of  transfer  is  required  to  be  given,  this  is  only  u  stipula- 
tion, for  the  non-compliance  with  which,  the  party  neglecting^ 
may  be  liable  to  the  society  if  they  sustained  any  damage 
thereby,  but  that  it  cannot  be  held  to  be  a  condition  precedent 
to  the  release  of  the  defendant  from  further  liability  by  reason 
of  his  transfer  of  property. 

In  the  investigation  of  this  cjisc  we  do  not  find  a  similar  one 
in  any  of  the  authorities  and  we  have  to  consider  what  was  the- 
intention  of  the  parties  to  the  rule  in  question  by  the  wording 
of  the  rule  itself — whether  that  intention  was  that  the  insu- 
rance should  be  cancelled  from  the  time  of  the  transfer  or  from 
the  time  of  the  notice  thereof  having  been  given — and  as  the 
rule  expressly  mentions /r(wi  tlie  time  of  such  transfer,  we  are  of 
opinion  that  the  insurance  was  then  absolutely  cancelled  and 
that  the  failure  to  give  the  notice  could  not  in  any  way  affect 
that  which  had  then  been  completed 

If  it  had  been  the  intention  of  the  parties  that  the  insurance 
should  be  cancelled  only  from  the  time  of  notice  of  transfer  be- 
ing given  to  the  society,  and  not  from  the  time  of  the  transfer 
itself  it  would  be  so  expressed,  but  as  on  the  contrary  it  is  ex- 
pressed that  it  was  to  take  effect  from  the  time  of  the  transfer 
we  think  that  the  notice  was  not  intended  to  be  a  condition' 
precedent  and  therefore  that  the  demurrer  has  been  sustained. 

Mr.  Carter,  Q,  C,  for  plaintiff. 

Mr.  WhitcKay,  Q,  C,  for  defendant. 
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1871,  July,    HoYLES,  C.  3.\  Robinson,  J. ;  Hayward,  J. 

ontrtLct — Miiiake— Rectification — Rtde  of  Mutucd  Insurance  Society— Practice — 

Injunction, 

The  Court  will  not  rectify  au  alleged  mistake  in  a  written  contract  unless  it  can 
be  shown  that  there  was  an  actual  concluded  agreement  antecedent  to  the  in- 
strument desired  to  he  rectified. 

A  bill  filed  for  the  rectification  of  a  rule  of  tlio  Brigus  Mutual  Society  so  as  to 
make  it  conformable  to  what  was  alleged  to  be  the  real  contract  as  evidenced 
by  an  understanding  alleged  to  have  existed  before  the  rule  was  made  and 
printe<l  signed  by  the  parties,  was  dismissed,  (Hoyles,  C.  J.,  differing) ;  the 
alleged  understanding  being  treated  by  the  CSourt  as  an  element  in  the  negotia- 
tions only  and  not  as  evidence  of  a  contract  antecedent  to  the  making  of  the 
rules  which  constituted  the  jiolicy  of  insurance  or  contract. 

The  object  of  the  bill  ia  this  suit  is  to  have  an  alleged  mis- 
ike  in  the  rules  of  the  Brigus  Mutual  Insurance  Society  cor- 
seted, so  as  to  make  them  conform  to  the  true  intent  and 
leaning  of  the  parties  to  the  rule,  and  in  the  meantime,  to 
ave  the  defendant  restrained  from  taking  advantage  of  the 
listake,  by  proceeding  at  law  to  recover  for  an  alleged  loss, 
ontrary  to  enquiry  and  good  conscience. 

For  the  latter  purpose  a  conditional  order  for  an  injunction 
/as  had  and  argued,  and  of  this  we  have  now  to  dispose. 

The  circumstances  under  which  the  application  is  made  and 
esisted  are  these : 

By  the  first  rule  of  the  Society,  vessels  sailing  on  a  voyage 
o  Cow  Bay  or  certain  other  specified  ports,  after  the  15th  day 
)f  September,  are  not  insured  by  the  Society.  The  defendants 
ressel  did  sail  for  Cow  Bay  after  that  date,  and  was  totally 
ost  shortly  after  her  arrival  there. 

An  action  brought  by  the  defendant  against  the  complain- 
mt  for  his  share  of  the  amount  insured,  was  defended  by  the 
Society  on  the  ground  that  the  right  construction  of  the  rule 
lud  its  true  meaning  and  intention  as  fully  understood  and 
igreed  upon  by  all  the  members  of  the  Society,  were,  that  ves- 
sels sailing  for  Cow  Bay  after  the  15th  of  September,  were  un- 
insured, going  to,  staying  at,  and  returning  from  the  excepted 
port ;  but  the  Court  held,  that  whatever  might  have  been  the 
intention  of  the  parties,  the  legal  construction  of  the  rule,  and 
by  this,  they  sitting  as  a  court  of  law,  must  be  governed,  was, 
that  such  vessels  were  uninsured  only  on  tJie  voyage  to,  and  they 
accordingly  gave  judgment  for  the  plaintiff  in  the  action,  the 
present  defendant. 
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This  judgment  as  well  as  his  claim  against  the  other  mem- 
bers of  the  Society,  the  defendant  is  about  to  enforce,  unless- 
restrained  by  the  order  of  the  court  in  this  suit. 

The  rules  for  the  year  in  question,  1870,  were,  as  usual, 
adopted,  and  for  the  inost  part  subscribed  by  the  members  of 
the  Society,  at  their  annual  meeting  at  Brigus,  in  the  month  of 
February,  but  the  defendant  who  resides  in  St.  John's,  and  who' 
was  not  present  or  represented  at  the  meeting,  did  not  hecome 
a  member  until  the  beginning  of  March,  when  in  conformity 
with  his  usual  practice  (he  having  been  a  member  of  the  So- 
ciety in  previous  years),  he  directed  Mr.  Nathan  Norman,  wha 
lives  at  Brigus,  to  sign  the  rules  for  him. 

Norman  was  a  member  of  the  managing  committee  of  the 
Society,  and  was  himself,  tis  were  the  defendant  and  the  other 
members  as  is  alleged,  cognizant  of  :md  parties  to  the  agree- 
ment and  understanding  above  mentioned  as  to  the  intent  and 
operation  of  the  first  rule. 

The  language  of  the  first  rule  upon  the  point  in  question,, 
has  been  the  same  for  several  years,  but  Cow  Bay  was  first 
added  to  the  list  of  excepted  ports  in  1870. 

The  defendant  had  not  seen  the  rules  for  1870  previously 
to  sending  directions  to  Norman  to  sign  for  him,  and  was  not 
aware  of  this  addition  until  after  the  loss,  but  copies  of  the* 
rule  had  been  sent  to  him  in  usual  course. 

The  principle  upon  which  the  complainant  relies,  viz. :  that 
a  court  of  equity  will  restrain  one  party  to  an  agreement  from 
unfairly  taking  advantiige  to  the  prejudice  of  another  party  of 
a  mistake  in  the  agreement  where  the  mistake  was  mutual,  is- 
undoubted,  (Story  on  Equity,  158, 162)  and  iissuming  the  main 
facts  to  be  as  stated,  and  assuming  the  alleged  mistake  to  be 
as  I  at  present  regard  it,  one  not  of  law  but  of  fact  occurring 
in  the  drafting  of  the  rules,  I  am  of  opinion  that  the  complain- 
ant is  entitled  to  have  this  principle  put  in  force  for  his  pro- 
tection in  the  present  case,  so  as  to  prevent  the  defendant  fromr 
recovering  for  a  loss  not  fairly  falling  within  his  agreement. 

When  the  defendant,  by  his  agent,  Norman,  signed  the  rules, 
the  agent  agreeing  to  and  understanding  them  in  the  same 
sense  as  did  all  the  other  members,  the  defendant  became  a 
member  of  the  society  on  exactly  the  same  terms  and  condi- 
tions, entitled  to  the  same  privileges  and  advantages,  and  sub- 
ject consequently  to  the  same  liabilities,  legal  and  equitable,  as 
Norman  himself,  and  as  every  other  member  of  the  Society 
was.     The  agreement  was  not  one  for  defendant  and  another, 
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d  a  different  one  for  Noruian,  but  one  and  the  same  for  all 
e  members.  This  agreement  was,  that  vessels  after  the  13th 
September  should  be  uninsured  at  as  well  as  goini/  to  Cow 
ly.  True  the  rules  mistakenly  provided  that  they  should  be 
linsured  going  to  only,  but  this  mistake  would  aflect  the 
medy  merely  and  not  the  agreement  itself.  The  rules  would 
1  they  did,  govern  the  parties  in  a  court  of  law,  but  the  agree* 
ent  would  govern  them  in  equity. 

In  making  this  agreement  Norman  was  clearly  acting  within 
le  scope  of  his  authority.  It  is  not  disputed  that  the  defen- 
aut  was  bound  as  well  in  law  as  in  equity  by  the  insertion  of 
'ow  Bay  in  the  rules  for  1870,  though  without  his  knowledge, 
or  that  if  the  words  at  Cow  Bay  had  also  been  so  introduced,  he 
^ould  have  been  equally  bound.  So  for  the  same  reason  (his 
Lability  for  the  act  of  his  authorized  agent)  would  be  be  bound 
n  equity  by  the  agent's  agreement  to  that  effect,  notwithstand- 
ug  that  the  agreement  might  not  have  been  correctly  reduced 
:o  writing. 

Norman  was  authorised,  not  merely  to  execute  a  cerUiiii 
document,  seen  and  approved  beforehand  by  his  principal,  (for 
the  defendant  had  not  seen  the  rules  for  1870  before  directing 
Norman  to  sign  them)  but  to  constitute  his  principal  upon  the 
like  footing  with  all  others,  party  to  an  agreement,  the  terms 
of  which  varied  from  year  to  year,  and  of  the  conditions  of 
which  the  defendant  was  content  to  take  his  chance ;  and  al- 
though the  defendant  was  acquainted  with  the  rules  for  former 
years,  yet  these  also  were  as  appears  signed  by  Norman  for 
him.  and  infercntially  therefore,  upon  the  same  understanding 
as  those  of  1870.     Suppose  that  without  defendant's  know- 
ledge, some  stipulation  in  his  favor  agreed  to  by  Norman  had 
been  by  mistake  omitted  from  the  rules,  will  it  be  denied  that 
defendant  could  have  the  mistake  corrected;  and  if  entitled  to 
avail  ))iniself  of  Norman's  contract  when  in  his  favor,  he  must 
surely  consent  to  be  governed  by  it  when  to  his  disadvantage. 
The  question  before  us  is  not  as  it  seems  to  me,  whether  the 
defendant  is  to  be  afi'ected  by  notice  to  his  agent  of  a  previously 
existing  fact,  the  knowledge  of  which  by  the  defendant  himself 
would  affect  his  conscience  and  thus  subject  him  to  equitable 
control,  as  in  the  case  of  an  agent  of  the  purchaser  of  a  legal 
estate  having  notice  of  a  prior  equitable  incumbrance,  it  is  one 
simply  of  contract  and  agency — did  Norman,  acting  within  the 
scope  of  his  authority,  agree  on  behalf  of  defendant  to  exclude 
Cow  Bay  from  insurance  as  well  as  the  voyage  to  Cow  Bay, 
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And  do  the  bill  and  affidavits  establish  prima  facie  such  con- 
tract and  agency,  not  so  as  to  sustain  a  final  decree,  a  very  dif- 
ferent matter,  but  so  as  to  require  the  court  teniponirily  to 
suspend  proceedings  at  law,  in  order  to  affoixi  the  complainant 
an  opportunity  of  proving  !iis  right  to  the  relief  he  seeks,  and 
in  my  opinion,  taking  into  account  the  fact  that  for  this  appli- 
cation the  complainant  has  had  to  rely  upon  voluntary  affida- 
vits, this  question  should  be  answered  in  the  affirmative 

It  would  of  course  be  open  to  the  defendant  to  shew  that  he 
had  been  misled  by  the  wording  of  the  rules,  or  that  the  alle- 
ged agreement  had  not  been  made  by  all  the  member  of  the 
Society,  but  these  circumstances  would  be  matters  of  defence, 
and  they  do  not  appear  upon  the  defendant's  affidavits 

The  demurrer  for  want  of  parties  cannot,  I  think,  be  sus- 
tained, as  the  other  membeis  of  the  Society,  having  a  common 
interest  with  the  complaiii/int  in  the  only  object  of  this  suit, 
the  resisting  the  defendant's  claim  for  insurance,  it  is  sufficient 
that  the  complainant  sues  for  them  as  well  as  for  himself. 

Upon  the  whole  case  I  am  of  opinion  that  the  order  should 
be  made  absolute  for  all  future  suits;  but  looking  at  the  time 
of  making  this  a])pItcation,  and  the  nature  of  tlic  defence  in 
the  action  at  law,  and  the  small  amount  involved  in  the  action, 
the  judgment  there  recovered  ought  to  be  paid. 


Hon.  Mr.  Justice  Robinson: 

I  DO  not  think  the  plaintiff  is  entitled,  upon  any  grounds  to 
succeed  in  his  present  motion ;  the  object  of  it  is  to  tic  up  by 
an  injunction,  a  judgment  at  law  obt4iined  against  him  by  the 
defendant,  until  a  rule  of  the  Brigus  Insurance  Club  should  he 
reformed  and  made  conformable  with  an  understanding  that  is 
said  to  have  existed  before  the  rules  were  made  and  printed,  to 
the  effect  that  the  club  were  not  lo  be  liable  for  a  loss  at  Cow 
Bay,  where  the  defendant's  ship  was  wrecked  in  Octol>er,  1870. 

In  McKcnzie  v.  Caulson,  L,  R.  8  cq,  that  suit  was  instituted 
to  reform  a  policy  of  insurance,  and  make  it  conformable  with 
a  written  slip  The  Vice-Chancellor  of  England  there  ruled 
^'  that  it  is  always  necessary  for  the  plaintiff  to  shew  that  there 
was  an  actual  concluded  contmct,  antecedent  to  the  instrument 
which  is  sought  to  be  rectified,  and  that  such  contract  is  inac- 
curately represented  in  the  instrument."  In  the  present  case 
there  does  not  appear  to  have  been  any  antecedent  or  other 
contract  than  the  rules  which  the  defendant  signed,  and  which 
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constitute  the  policy ;  and  us  regards  even  the  understanding 
which  the  plaintiff  alleged,  I  am  by  no  means  satisfied  by  the 
evidence  adduced  that  any  such  ever  did  clearly  exist ;  tlie  only 
evidence  we  have  of  its  existence  is  the  opinion  of  the  secretary, 
and  against  his  opinion  we  have  his  actions ;  the  language  now 
alleged  to  be  a  mistake  has  been  used  by  the  Brigus  club  year 
after  year  for  many  years,  each  new  club  has  adopted  and  re- 
adopted  the  same  rule,  using  the  same  words,  and  never  until 
now  pretending  that  those  words  did  not  accurately  express 
their  meaning ;  even  in  the  action  at  law  just  determined  they 
pleaded  this  rule  as  a  true  exponent  of  the  agreement  of  all 
parties,  and  it  was  only  when  the  club  discovered  that  their 
rule  was  insufficient  for  their  protection,  that  they  declared 
they  had  made  a  mistake;  the  assured  made  no  mistake,  he 
signed  the  contract  submitted  to  him  by  the  club,  and  they  now 
seek  to  be  relieved  of  their  responsibility  by  a  decree  of  a  Court 
of  Equity,  which  would  have  the  effect  of  an  expost  facto  law, 
to  the  irreparable  prejudice  of  an  innocent  party. 

It  is  possible  that  the  club  may  have  been  careless  in  the 
^consideration,  and  in  the  phraseology  of  their  rules,  but  they 
must  bear  the  consequence  of  such  carelessness,  for  1  fear  that 
if  they  could  get  the  relief  they  now  seek,  forethought  and  cau- 
tion would  be  lessened,  confidence  in  the  integrity  of  solemn 
•contracts  would  be  imperilled,  and  grave  mischief  would  be  the 
result. 

The  case  would  be  this — a  man  insures  his  vessel,  obtains  his 

policy,  incurs  a  loss,  recovers  a  judgment,  and  when  he  demands 

payment  his  underwriters  say — "  true  you  have  sustained  a  loss 

within  your  policy,  and  you  have  confornjed  to  your  agreement. 

but  we  made  a  mistake  we  may  have  misled  you  thereby,  still, 

we  will  avail  ourselves  of  our  own  wrong  and  will  not  pay  you 

your  insurance,  we  will  apply  to  a  Court  of  Equity  to  reform 

your  policy,"  where  a  mutual  pre-existing  contract  had  been 

•established  by  indisputable  evidence,  and  one  party  unconscien- 

tioiisly  sought  to  avail  himself  of  an  error  which  he  knew  to 

-exist,  relief  might  be  afforded,  but  that  is  not  this  case ;  the 

defeiidtint  is  not  shewn  to  have  been  cognizant  of  any  other 

•contract  than  the  rules  which  he  signed  in  March,  1870.     It  is 

not  even  alleged  that  he  had  any  part  in  making  them  in  Feb, 

1870,  or  was  ever  present  at  the  consideration  of  them,  the 

plaintiff's  position  is,  that  Mr.  Norman,  of  Brigus,  had  been  one 

of  the  committee  engaged  in  framing  the  rules  in  February, 

And  that  after  those  rules  had  been  adopted,  printed,  and  pub- 
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iisfaed,  the  defendant,  of  St.  John's,  in  March  following,  wished 
to  be  insured  in  the  club,  had  authorized  Mr.  Norman  to  be  liis 
attorney  (under  the  2nd  rule)  for  the  sole  purpose  of  affixing^ 
his,  defendant's,  hand  and  seal  to  the  adopted  rules,  and  that 
he,  defendant,  must  be  presumed  to  have  had  constructively  all 
the  information  upon  pre-existing  matters  in  relation  to  the 
club  that  Norman  poss^sed ;  now  such  a  position  would  carry 
the  doctrine  of  constructive  notice  beyond  precedent  or  prin- 
ciple. 

No  doubt  notice  to  an  attorney  will,  under  certain  circum- 
stances affect  a  principal,  but  SQch  notice  must  be  in  the  same 
transactioUy  for  if  the  agent  was  employed  by  another  person  in 
the  same  matter,  or  in  another  business,  or  at  another  time 
which  he  may  have  forgotten,  it  would  be  unjust  to  chaise  his 
present  principal  on  accouut  of  such  defect  of  memory,  1  Story, 
£.  J,  327,  Lawther  v.  Carlton,  2  Atk.  242  ;  Wordey  v  Carbon, 
3  Atk.  392 ;  it  is  very  difficult  to  say  that  a  principal  can  be 
constructively  notified  through  his  attorney,  of  anything  except 
what  his  attorney  has  acquired  after  retainer  and  during  em- 
ployment. 2  Hare  402,  Sugden  V.  <fe  P,  1044  ;  ^nd  the  doctrine 
of  constructive  notice  is  one  which  a  court  is  always  tender  of 
extending,  because  it  is  obviously  liable  to  abuse.  Warrick  v$, 
War>Hck,  J  Atk. 

The  language  of  Vice-Chancellor  James,  in  the  authority  I 
first  cited  seems  appropriate  to  the  present  case,  "  If  all  the 
plaintiffs  can  say  is, '  We  have  been  careless,  whereas  the  defen- 
dant has  not  been  careless,*  it  is  useless  for  them  to  apply  to  a 
Court  of  Equity." 

We  have  had  under  our  consideration  during  the  last  Term, 
in  another  matter,  these  Brigns  Club  rules,  and  then  I  desired 
to  uphold  them  in  their  integrity  and  plain  meaning  for  the 
protection  of  the  underwriters,  as  I  would  now  uphold  them  in 
like  manner  for  the  protection  of  the  insured. 

In  my  opinion  the  injunction  here  prayed  for  should  be  re- 
fused and  the  rule  nisi  be  discharged. 

It  will,  of  course,  be  observed  that  the  present  decision  re:»ts 
entirely  upon  the  facts  at  present  before  the  Court. 

Mr.  Justice  Hayward  concurs  in  the  foregoing  judgment  of 
Mr.  Justice  Eobinsou. 

Mr.  Carter,  Q.  C,  for  plaintiff. 
Mr.  Pinsent,  Q.  6'.,  for  defendant. 
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1871,  July,    Hon.  Sir  H.  Hoylks,  C.  J. 

rarul  Jury — Preferring  ieeond  indictment  /or  mme  offence  against  tame  parti/ 

Mime  term— Omitting  to  examine  witnessea— Number  neeesaary 

to  ignore  bill. 

Where  a  Grand  Jury  has  ignored  a  bill  the  Court  will  not  permit  a  aecoud  bill^ 
of  a  like  nature  to  be  presented  to  them  at  the  same  term. 

In  this  case  Mr.  Pinsent,  Q.  C,  with  whom  was  Mr.  Carter, 
C,  moved  for  leave  to  prefer  a  second  indictment,  a  former 
6  against  the  defendant  for  the  same  offence,  sent  to  the 
and  jury  on  the  fii*st  day  of  the  term,  having  been  ignored. 
The  grounds  upon  which  the  application  was  made  were : — 
t. — That  the  grand  jury  had  omitted  to  examine  three  out  of 
e  four  witnesses  whose  names  were  on  the  back  of  the  in- 
ctment;  2nd — ^That  upon  the  jury  coming  into  court  and 
ating  that  they  could  not  agree,  they  were  told  by  the  court 
lat  unless  twelve  of  their  number  agreed  to  find  "a  true  bill" 
)ey  had  no  alternative  but  to  ignore  it ;  whereas,  as  Mr.  l*in- 
mt  contended,  they  sfiould  have  been  told  that  twelve  must 
gree  to  ignore  the  bill,  and  that  if  twelve  could  not  agree- 
ither  way  they  should  keep  the  bill  before  them  until  further 
vidence  or  the  attendance  of  other  jurors  should  turn  the 
eale  for  or  against  it. 

For  this  position  no  authority  was  cited  except  an  ambiguous 
entencc  in  Archbold,  C.  P,  &  Ev.y  the  true  meaning  of  which 
ppears  on  the  next  page  of  the  same  book,  and  is  in  accord- 
ance with  the  rule  laid  down  in  Hale,  Madstone,  Stevens,  and 
nany  other  books  of  undoubted  authority,  that  a  majority  of 
he  grand  jury,  consisting  of  twelve  at  the  least,  must  concur 
u  finding  a  bill. 

But,  if  this  be  the  rule,  and  if  twelve  do  not  so  concur,  that 
Deing  wanting  (the  concurrence  of  twelve),  which  is  essential 
Lo  "  a  true  bill,"  the  necessary  result  is  that  no  bill  is  found, 
md  the  ignoring  of  the  bill  is  then  merely  the  foimal  an- 
nounceraent  of  this  result  to  the  court. 

We  know  of  no  rule  or  precedent  requiring  the  court  to- 
direct  the  jury,  in  case  of  twelve  being  unable  to  agree,  to  send 
for  other  jurors  or  seek  further  evidence,  and  a  little  reflection^ 
will  suggest  objections  apparently  insuperable  to  either  course. 
On  the  contrary,  it  is  expressly  laid  down  in  Deacon's  C.  Law, 
p.  663,  that  it  twelve  do  not  agree  to  find  *  a  true  l)iU"  they 
must  ignore  it,  in  these  words : — *'  I>ut  if  the  majority  tliink 
there  is  not  sufficient  evidence,  or  if  the  viajoHtij  consisting  of 
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n  number  Icsa  than  twelve  should  even  think  titere  is,  then  the 
words  *  No  True  Bill '  are  endorsed." 

Thus  it  appears  that  the  rule  laid  down  by  the  court,  and 
upon  whieti  the  jury  acted,  was  correct,  and  that  there  was, 
therefore,  no  misdirection,  even  if  a  misdirection  would  be  a 
suthcient  reason  for  acceding  to  this  application,  for  which 
position  there  is  no  authority. 

With  respect  to  the  omission  to  examine  the  three  witnesses, 
we  are  bound  to  assume,  in  the  absence  of  proof  to  the  con- 
trary, that,  sensible  of  the  obligation  of  their  oaths  and  of  the 
responsibility  resting  upon  them  by  reason  of  their  important 
.am!  honourable  functions  and  lai-ge  powers,  the  Grand  Jury 
^ve  to  the  case  before  them,  as  they  believed,  a  full  investiga- 
tion and  a  becoming  and  impartial  consideration. 

Now,  how  do  the  facts  stand  as  they  appear  by  the  affidavits 
of  the  prosecution  and  the  report  to  us  of  the  officer  of  the 
-court. 

The  Grand  Jury  did  not  examine  viva  voce  the  three  wit- 
nesses named,  viz ,  the  prosecutor  and  Messrs.  Hayward  and 
Withers,  but  by  an  irregularity  inadvertent  and  accidental,  21s 
far  as  we  can  learn  but  not  the  less  favorable  to  the  prosecu- 
tion and  unfair  to  the  defendtint,  who  might  justly  have  com- 
plained on  this  account  if  a  true  bill  liad  been  found  against 
him  upon  such  evidence,  they  had  before  them  the  apparently 
^irefuUy  drawn  deposition  of  the  prosecution  on  which  the  bill 
was  founded  With  this  deposition  they  had,  properly,  the 
official  certificate  and  affidavit  of  the  defendant  being  the  pub- 
lisher of  the  Telegraph,  verified  by  affidavit  of  the  witness, 
Hayward,  and  the  several  copies  of  the  Telegraph  annexed  to 
the  prosecutor's  deposition  and  referred  to  in  the  Chief  Justice's 
charge. 

So  far,  therefore,  the  jury  had  before  them,  though  in  an 
irregular  way,  the  evidence  of  two  of  the  witnesses  who  were 
not  examined.  What  the  witness,  Withers,  was  prepared  to 
prove,  we  are  unable  to  say,  as  his  deposition  does  not  appear 
.to  have  been  taken,  and  his  name  was  endorsed  on  the  indict- 
inent  after  it  had  left  the  hands  of  the  court. 

Now,  although  as  a  general  rule  a  Grand  Jury  ought  un- 
doubtedly to  receive  all  legal  evidence  tendered  to  them,  yet, 
looking  at  the  circumstances  above  stated,  and  remembering 
that  it  is  competent  to  a  Grand  Jury  to  find  a  bill  or  prefer  a 
presentment  on  their  own  knowledge, — lieg  tC  Iliissell,  C.  &  M,, 
Arch  67,  that  it  would  not  be  unreasonable  in  them  to  dispense 
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further  evidence  as  to  a  point  on  which  ihey  are  ah-eacly 
ed;  that  we  do  not  know  and  ought  not  to  hear  the 
ds  upon  which  this  Grand  Jury  differed ;  that  the  otnis- 
!Oin plained  of  was  the  act  of  the  whole  jury,  as  well  of 
who  were  for  as  of  those  who  were  against  the  bill,  and 
he  present  is  an  ex  parte  proceeding,  in  which  the  jury 
t  beard,  we  are  unable  to  form  and  do  not  express  any 
u  as  to  the  necessity  or  propriety  of  their  examining 
witnesses,  or  as  to  whether  there  has  or  has  not  been  any 
riagc  of  justice  in  tliis  matter.  But  assum'^ng  that  we 
rmed  such  opinion,  and  that  it  had  been  with  the  prose- 
the  purely  legal  question  remains  whetfier  a  second  in- 
nt  can  be  preferred  during  the  present  term ;  and  upon 
int,  after  referring  to  the  numerous  authorities  cited  by 
rned  counsel  for  the  prosecutor,  and  to  all  otliers  which 
mailable  to  us,  we  have  unanimously  arrived  at  the  con- 
that,  although  there  is  one  case  (R.  m.  XcioLon,  i^  M. 
rhich  justifies  this  application,  the  true  rule  is  that  laid 
y  Mr.  Justice  Patterson  in  K,  vs.  Humphreys,  E,  &  J/„ 
ifirmed  by  iJ.  vs.  Austin,  4  Cox,  C.  C,  386,  and  cited  with 
il  in  Ikoscoe,  p,  178,  and  Stephens,  Com.,  3rd  edition,  vol.  4f 
:l  acquit,  and  other  text  books,  and  wherein  that  learned 
J  us  states  his  opinion :  "  If  the  Grand  Jury  have  ignored 
ey  cannot  find  another  bill  against  the  same  person  for 
e  oflence  at  the  same  sessions.  It  is  laid  down  in  the 
practice  that  it  cannot  be  done,  though  I  know  of  no 
case  on  the  subject,  and  I  think  it  would  lead  to  great 
lience  if  it  could  be  done."  We  have  been  pressed  with 
ment  of  the  importance  of  this  case  and  of  the  hard- 
;he  prosecutor  being  obliged,  if  this  application  be  re- 
postpone  his  proceedings  to  next  term ;  but  whatever 
he  hardships  on  one  side  or  on  the  other,  the  law  once 
ed  must  be  applied  alike  to  all  cases,  and  particularly 
e  be  careful  not  to  depart  from  it  where  by  so  doing 
i  establish  a  precedent,  which,  whatever  there  might 
Dininend  it  in  any  particular  case,  would  be  obviously 
e  in  principle  and  mischievous  probably  in  its  practi- 
bion. 
>plication  must  be  refused. 

rter,  Q.  C,  and  ^fr.  Pinsent,  Q,  C,  for  the  prosecutor. 
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Infant y  Estate  of— Voluntary  maintenanee  of  i^fant-^Right  of  guardian  to  appro- 
priaU  cost  of  infant**  maintenance  from  i^fanCa  estate, 

Wh«u  the  father  of  a  child  impliedly  concurred  in  the  appropriation  of  the  interest 
of  the  child's  funds  to  her  maintenance,  he  himself  benefiting  by  this  appropri- 
ation  in  being  relieved  of  the  burden  of  her  support,  the  Court  refused  to  per . 
niit  such  money  to  be  recovereii  back  as  money  misappropriated. 

The  bill  in  this  cose  is  filed  for  an  account  of  the  estate  of 
the  said  Daniel  Green,  and  for  payment  to  complainant  of  the 
.share  thereof  to  which  tlie  deceased,  Eliza  Rachel  McCarthy, 
daughter  of  the  complainant,  was  entitled  in  right  of  her  de- 
ceased mother,  who  was  a  daughter  of  the  said  Daniel  Green. 

The  defence  is  that  such  share  was,  with  the  consent  and 
approval  of  complainant,  applied  to  and  expended  in  the  main- 
tenance, education  and  burial  of  the  said  Eliza  Rachel  McCarthy, 
by  the  defendant,  and  that  any  interest  the  complainant  had 
therein  was  assigned  by  him  to  the  defendant. 

The  main  facts  of  the  case  are  as  follows : — 

The  defendant  ia  the  widow  of  the  late  Daniel  Green  of 
Harbor  Grace,  and  the  deceased,  Eliza  Rachel,  was  their  grand- 
daughter. 

In  1850  the  grand-daughter  was  Uiken  by  her  mother  to 
Green's  house,  and  her  mother  dying  there  shortly  after,  the 
grand-daughter  (then  only  a  few  months  old),  was,  with  her 
father's  (the  complainant)  assent  adopted,  maintained  and  edu- 
cated by  her  grand-mother,  until  the  decease  of  the  grand- 
daughter in  1859  at  the  age  of  twenty  years. 

The  said  Daniel  Green  died  intestate  at  Harbor  Grace  in  1852, 
possessed  of  considerable  property,  and  the  share  of  his  estate 
to  which  the  said  Elizi  Rjichel  was  entitled,  was  about  five 
hundred  pounds. 

This  sum  was  invested  by  the  defendant,  and  the  interest 
■drawn  and  applied  by  her  to  the  maintenance  and  education  of 
her  grand-daughter. 

The  records  of  the  Supreme  Court  shew  that  applications 
were  made  to  it  for  permission  to  apply  the  grand-daugbter's 
^estate  to  the  expenses  of  her  maintenance,  but  it  does  not  ap- 
pear that  such  applications  were  acceded  to. 

Shortly  after  his  child  went  to  her  grand-mother  s,  the  com- 
plainant, at  the  instance  of  the  defendant,  signed  some  document, 
the  character  and  contents  of  which  are  in  controversy;  the 
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<!omplhiDaut  alleging  that  it  wa8  merely  a  coDsent  on  his  part 
to  the  defendant  being  appointed  by  the  Supreme  Court  guar- 
dian of  the  child,  the  defendant  asserting  that  it  was  a  deed  by 
which  the  complainant,  in  consideration  of  the  defendant  agree- 
ing to  maintain  and  educate  her,  assigned  all  claim  and  interest 
in  his  daughter's  property  to  the  defendant. 

The  document  has  not  been  produced  by  the  defendant  in 
whose  possession  it  was  left,  but  she  seeks  to  prove  its  contnnts 
by  parol  evidence,  the  reception  of  which  is  opposed  to  by  the 
complainant. 

After  considering  the  evidence  offered  to  excuse  its  non-pro- 
duction, we  are  of  opinion  that  parol  evidence  of  its  contents 
cannot  be  received,  as  it  is  shewn  by  the  defendant's  own  wit- 
ness to  have  been  deposited  with  her,  and  she  does  not  appear 
to  have  made  any  search  for  it,  or  in  any  way  to  account  satis- 
factorily for  its  absence ;  but  we  are  also  of  opinion,  that  such 
evidence,  if  received,  would  shew,  not  a  grant  of  the  complain- 
ant's contingent  interest  in  his  daughter's  property  after  her 
death,  an  event  which  does  not  appear  to  have  been  then  in 
contemplation,  but  merely  his  assent  to  the  property  being 
applied  to  his  daughter's  support,  an  object  for  which  the  an- 
nual interest  would  be  reasonably  sutficieut 

Under  these  circumstances  the  claim  of  the  complainant  must 
be  disposed  of  as  if  no  such  document  had  existed,  and  in  such 
^ise,  the  complainant  would  stand  in  his  daughter's  place,  and 
be  entitled  to  her  equities,  except  in  so  far  as  he  might  by  his 
own  conduct  have  waived  or  varied  them. 

Had  his  daughter  survived  and  had  she  been  tlie  complainant 
in  this  suit,  she  would  have  been  entitled  to  her  share  of  her 
grand-father's  estate  and  interest,  without  being  subject  to  any 
deduction  for  maintenance,  since  the  defendant,  by  voluntarily 
placing  herself  in  loco  parentis,  would  be  subject  as  regards  the 
child  to  a  parent's  responsibilities,  so  far  as  being  obliged  out 
of  her  own  means  if  sufficient  for  the  purpose  to  support  the 
child,  and  it  was  not  in  the  power  of  the  complainant  to  shift 
this  burden  upon  his  child's  estate,  at  least  without  the  Siinc- 
tion  of  the  Supreme  Court. 

But  although  his  daughter  could  have  maintained  this  claim 
to  its  full  extent,  we  think  the  complainant  is  not  so  entitled, 
because  under  the  evidence  wo  are  of  opinion  that  the  com- 
plainant impliedly  concurred  in  the  appropriation  of  the  inter- 
-est  of  his  daughter's  money  to  her  maintenance,  and  because  he 
himself  benefitted  by  this  appropriation  in  being  relieved  from 


416       McCAETHY,  ktc,  v,  KACHEL  CrItEEN,  etc. 

the  burden  of  her  8upi)ort,  or  from  the  task  which  he  pi-ofesses- 
himself  to  have  been  very  unwilling  to  undertake,  of  fixing  that 
burthen  upon  the  defendant;  and  it  would  be  inequitable  and 
unjust  to  permit  him  to  recover  back  money  us  misappropriated 
where  he  himself  had  been  a  party  to  and  had  profited  by  such 
misappropriation 

His  chiim  must  therefore  be  limited  to  the  principal  of  his 
daughter's  estate,  five  hundred  and  eighteen  pounds  ten  shil- 
lings and  four  pence.  For  this  amount  witli  costs  let  a  decree 
pass  for  the  complainant. 

Mr,  Emerson  for  complainant. 

Mr,  Carter,  Q,  C,  and  the  Attorney  General  for  defendant. 
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1872,  Jidy,     HoYLEs,  C.  J. ;  EOBINSOX,  J. ;  Haywaud,  J. 

Criminal  law— Praeiice— Indictment — Arson — Proof  of  incorporation  of  company 
laid  in  indictment — Surplusage 

Where  the  evidence  showed  that  the  policy  of  insurAUce  was  not  a  contract  under 
the  common  seal  of  the  company,  but  the  Crown,  having  been  permitte<l  with- 
out objection  to  give  secondary  evidence  of  the  contents  of  the  same, — 

Held— The  time  for  objection  was  when  secondary  evidence  of  the  contents  of 
the  instrument  was  tendered,  the  Crown  having  been  permitted  to  give  this 
evidence  the  prisoner  was  precluded  from  taking  a<lvaiitage  thereof. 

Where  the  indictment  set  forth  an  intent  to  defraud  the  Pha^niz  Fire  Insurance 
Company  the  Court  held  the  incorporation  of  the  company  was  implieil,  and 
need  not  be  proven  ;  the  ordinary  facts  proven  at  the  trial  established  a  prima 
facie  case  of  incorporation. 

The  Attorney  General  addressed  the  jury  to  the  following 
efTect : — 

They  had  heard  the  charge  as  laid  in  the  indictment  against 
the  prisoner  at  the  bar  was  that  of  arson.  That  the  prisoner, 
John  Kenny,  did,  on  the  10th  October  last,  wilfully  and  feloni- 
ously set  fire  to  his  house,  with  the  intention  of  defrauding  the 
Phoenix  Assurance  Co.,  of  London.  The  Crown,  in  the  interest 
of  the  public,  finds  it  its  duty  to  bring  the  matter  before  this 
tribunal,  so  that  the  prisoner  at  the  bar,  if  he  be  not  guilty, 
may  have  the  opportunity  of  proving  his  innocence  and  vindi- 
cating his  character,  and  of  showing  to  the  public  that  he  ia 
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not  one  of  those  who,  by  setting  fire  to  liis  property,  would  en* 
danger  the  lives  and  property  of  his  fellow  citizens  for  the  sole 
object  of  robbing  the  company  of  the  insurance  effected  on  hi» 
property.    The  facts  of  the  case  would  be  deposed  to  by  wit- 
nesses— men  of  indubitable  character — upon  whose  words  they 
could  place  implicit  confidence,  and  who,  further,  beyond  that 
desire  which  should  actuate  all  good  citizens  in  bringing  the 
guilty  to  justice,  had  no  personal  interest  to  subserve.     Unfor- 
tunately in  the  present,  us  in  most  cases  of  the  kind,  the  evi- 
dence on  the  part  of  the  Crown  was  of  that  peculiar  kind 
known  as  presumptive  or  circumstantial  evidence  —  that  is, 
where  some  facts  are  proved  others  follow  as  natural  and  pro- 
bable conclusions  from  them,  and  the  Crown  on  this  occasion 
is  in  such  a  position ;  the  facts  and  circumstances  must  lead 
your  minds  to  the  only  conclusion  intelligent  and  reasonable 
men  can  arrive  at.     When  the  perpetration  of  a  crime  of  this 
heinous  character  is  contemplated  the  utmost  secrecy  is  pre- 
served by  the  criminal  in  all  his  words,  acts,  plans  and  deeds ; 
be  selects  his  time  the  dead  of  the  night,  when  all  around  him 
are  at  rest  and  seeming  security ;  then  the  incendiary,  feeling 
secure  from  observation,  proceeds  to  the  accomplishment  of  his 
crime,  feeling  assured  of  success  because  unseen  by  human  eye. 
But  justice  is  on  his  truck  and  every  mark,  sign  and  circum- 
stance connected  with  his  crime  are  collected  and  at  last  are 
presented  in  light  as  strong  as  evidence  of  the  most  positive 
character  could  place  them. 

It  appears  that  Kenny,  the  prisoner  at  the  bar,  occupied  a 
house  in  the  vicinity  of  Fort  William  in  this  town,  in  which 
he  had  a  leasehold  interest.     This  house  had  been  insured  by 
the  prisoner  in  the  oflSce  of  the  Phoenix  Fire  Assurance  Co.  of 
London,  of  which  George  T.  Eendell,  Esq.,  is  agent  in  this 
colony,  at  an  annual  insurance  for  the  house  of  £150  cy ,  and 
for  the  furniture  of  £50.     He  had  a  policy  from  this  company 
for  many  years,  had  regularly  paid  his  premium,  and  had  gene- 
rally, he  (the  Attorney  General)  believed,  to  the  time  of  the 
late  unfortunate  occurrence,  enjoyed  an  unimpeachable  charac- 
ter.   On  the  morning  of  the  10th  of  October  last  a  man  named 
Moore,  residing  on  the  Signal  Hill  road,  saw  a  fire  breaking 
forth  from  a  house  in  the  neighborhood  of  Fort  William.    The 
fire  had  been  blazing  about  twenty  minutes  before  any  alarm 
was  given,  and,  upon  coming  down,  the  man  Moore  saw  that  it 
was  the  prisoner's  house,  and,  on  opening  the  shop  door  there- 
of, saw  the  prisoner,  Kenny^  and  his  wife  fully  dressed  in  the 
A3 
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shop;  Moore  alarmed  the  next-door  neighbours;  the  police  and 
the  brigades  were  next  upon  the  scene,  and  the  fire,  which 
proved  to  be  in  the  prisoner's  house,  was  eventually  extin^ 
guished.  After  the  extinction  of  the  fire,  Mr.  Boggan,  Super- 
intendent of  the  Phoenix  Fire  Brigade,  with  others  of  the 
brigade,  and  Sergeants  McCowen  and  Sullivan,  visited  the 
premises,  and  discovered  several  distinct  and  separate  fires  in 
different  parts  of  the  house.  [Here  the  learned  gentleman 
referred  to  the  different  parts  of  the  house,  viz.,  attic,  cock-loft, 
front  room,  bed  room,  and  work  shop  on  the  basement,  in  which 
it  was  alleged  the  fires  had  been  discovered  by  Mr.  Boggan, 
&c ,  &c.,  and  continued] :  when  to  those  facts  was  added  the 
finding  of  the  brush  saturated  with  kerosene  oil,  &c.,  he  would 
ask  was  it  reasonable  to  suppose  that  under  the  circumstances 
mentioned  the  fire  could  be  said  to  have  been  the  result  of 
accident.  Then  again,  when  the  prisoner  was  questioned  con- 
cerning the  origin  of  the  fire,  did  he  advance  any  reasonable 
excuse  ?  On  being  asked  at  the  scene  of  the  fire,  and  when  it 
was  extinguished,  how  it  had  originated,  he  informed  Sergeant 
McCowen,  in  presence  of  Constable  I^hey,  that  he  did  not 
know  as  he  was  not  in  the  house  at  the  time,  and,  within 
twenty  minutes  on  again  being  questioned,  he  answered  that 
he  did  not  know  how  it  originated,  and  that  he  was  nearly 
burnt  in  his  bed.  These  were  most  unreasonable,  contradic- 
tory, and  evidently  untruthful  excuses.  If  the  fire  had  been 
successful  and  the  house  completely  destroyed,  all  proof  would 
have  been  obliterated ;  but,  fortunately  for  the  ends  of  justice, 
by  the  zeal  and  energy  of  our  firemen  the  fire  was  stayed  iu 
its  progress,  and  sufficient  has  been  discloeed  to  bring  the  per- 
petrator to  justice,  and  in  all  probability  an  example  will  te 
made  sufficient  to  deter  the  evil-minded  from  any  attempt  at 
a  repetition  of  a  crime,  which  in  its  commission  may  not  ouly 
wreck  and  ruin  the  property,  but  sacrifice  the  lives  of  a  whole 
neighborhood. 

He  would  have  another  opportunity  of  addressing  them  and 
would  say  nothing  further  at  present  which  might  be  calcu- 
lated to  prejudge  the  prisoner  or  to  prejudice  his  case,  but  on 
a  full  hearing  of  the  evidence,  which  would  be  adduced  by  the 
Crown,  he  was  assured  the  jury  would  feel  satisfied  that  the 
prisoner  has  been  justly  charged,  as  in  the  indictment,  of 
having  unlawfully  and  maliciously  committed  the  offence  with 
the  intent  to  defnuid  as  alleged. 


QUEEN  v.  KENNY.  419 

Fmucis  Boggan,  being  called  and  sworn,  was  examined  by 
the  Attorney  General,  and  deposed  as  follows : — 

Am  first  director  of  the  Phcenix  Company ;  know  the  pri- 
soner Kenny — his  house  is  situate  nearly  opposite  the  Ord- 
nance yard:    remember  a  tire  occuring  there  this  fall — was 
present  at  th<^  tire;  think  it  was  on  the  night  of  9th  or  morn- 
ing of  the  10th  of  October;  think  it  was  about  between  twelve 
iind  one  o'clock;  was  there  with  Phojnix  Company;  when  I 
Arrived  the  tire  was  breaking  out  of  an  upper  gable-end  win- 
dow; think  there  are  two  windows  in  the  gable  end ;  house  lias 
4)n  the  street  tloor  shop  in  the  front  and  a  room  in  the  back, 
which  I  think  was  a  kitchen  ;  next  floor  upstairs  there  are  two 
bed  rooms  over  the  shop  in  front,  and  a  large  room  in  the  rear 
facing  the  southward ;  went  to  work  when  I  got  there  to  put 
out  the  tire,  which  was  done  in  a  short  time:  did  not  enter  the 
house  at  first,  but  went  there  after;  after  going  home  with  the 
-Company  returned  in  company  with  two  other  members — AVil- 
liam  Harris  and  Philip  Quirk ;  when  we  went  back  to  the  house 
there  were  four  police  there — two  sergeants  and  two  men ; 
brought  a  torch-light  from   the  engine-house,  with  which  we 
went  up  stairs — the  prisoner  was  not  there  then ;  first  room 
entered  was  that  over  the  kitchen ;  discovered  two  fires  at  the 
south-east  side  of  the  room — they  were  then  burned  down ; 
the  remains  were  as  of  shavings — they  were  at  each  end  of  a 
table  which  stood  between  the  windows;  we  discovered  the 
remains  of  another  fire  at  the  end  of  the  room,  distant  about 
eight  feet  from  the  others;   the  last-mentioned  had  burned 
bottom  and  another  portion  of  the  sofa ;  the  two  others  were 
about  four  feet  apart,  and  had  burned  a  portion  of  the  parti- 
tion and  floor,  but  not  to  any  great  extent ;  there  were  shavings 
strewed  over  the  floor  and  the  remains  of  the  fires  were  like 
those  of  shavings,  moistened  by  water;  went  into  the  front 
rooms  from  the  back,  there  were  two  bed-rooms  over  the  shop 
fronting  the   street;  saw   bedsteads  in  north-east  room  over 
the  shop  and  the  remains  of  a  fire  adjoining  the  partition, 
which  had  burned  the  floor  through  to  the  shop ;  it  had  the 
appearance  of  being  recently  extinguished ;  next  went  to  the 
attic,  which  ran  the  whole  length  of  the  house ;  saw  four  or 
five  bedsteads  with  shaving  beds;  do  not  recollect  seeing  any 
covering  on  any  bed  but  one,  which  appeared  to  be  old  wrap- 
ping ;  those  beds  were  in  bedsteads — did  not  see  any  blankets ; 
the  t,wo  in  the  north-east  end  appeared  to  have  been  set  on  fire ; 
,one    was  on  the  northern  side  of  that  end,  the  other  on  the 


420  QUEEN  v.  KENNY. 

southern ;  there  were  marks  of  fire  on  both ;  one  appeared- 
burned  on  top,  the  other  underneath ;  they  were  about  eleven* 
feet  apart ;  there  was  then  no  smoke  on  the  attic,  and  the  fires- 
bad  the  appearance  of  being  recently  extinguished — the  marka 
of  water  was  on  the  floor,  it  had  drained  away ;  the  cock-loft  had 
been  cut  away ;  the  boards  which  had  formed  the  floor  of  that 
loft  were  burned  on  the  side  next  the  roof,  and  the  roof  was 
scorched ;  do  not  recollect  whether  there  was  a  window  open- 
ing \ji\  the  gable  end  of  the  attic ;  next  descended  to  the  base- 
ment under  the  kitchen,  in  the  rear  of  the  shop ;  it  appeared 
as  if  used  as  a  carpenter's  shop,  contained  a  carpenter's  bench, 
a  box  of  tools,  and  some  tools  hanging  about ;  did  not  remark 
any  shavings  about  the  attic  floor — do  not  think  there  were 
any  on  the  bed-room  floors ;  saw  a  whitewash  bi-ush  in  south- 
east room — there  was  no  smell  of  whitewash  from  it — could 
not  see  anything  on  it;  the  smell  was  as  if  it  was  saturated 
with  turpentine  and  kerosene  oil;  all  the  fires  in  the  house 
were  separate  and  distinct ;  consider  that  it  was  from  the  fires 
in  the  attic  that  the  cock-loft  and  roof  had  taken  when  caught ; 
the  flames  had  not  broken  out  when  we  arrived ;  saw  a  black 
bottle  on  a  table  in  the  room  over  the  kitchen — it  was  about 
half  full — smell  as  of  turpentine. 

Cross-examined  by  Mr.  Pinsent:  Am  not  aware  thatPhcrnix 
Fire  Brigade  is  connected  with  Phcjcnix  Fire  Assurance  Com- 
pany— it  is  not  under  the  patronage  of  that  company ;  am  not 
qualifying  for  constabulary;  consider  it  my  duty  at  certain 
times  to  go  back  to  the  scene  of  fires ;  went  back  partly  with 
the  intention  of  seeing  if  it  was  likely  that  fire  might  again 
break  out,  and  partly  to  see  if  the  fire  had  been  wilful  or  acci- 
dental;  two  others  went  with  me — did  not  take  them;  on 
going  back  with  the  brigade  left  no  fire  after  us ;  went  back  by 
reason  of  some  information  I  received ;  was  not  in  the  house 
before  going  the  second  time ;  the  bell  at  the  engine-house  was 
first  rang  by  some  person  of  the  neighbourhood ;  when  we  ar- 
rived fire  had  not  broken  out ;  on  coming  down  second  time 
brought  a  torchlight  from  engine-house  for  inspection  of  pre- 
mises ;  there  was  a  smell  of  kerosene  and  turpentine  about  the 
house ;  the  kerosene  and  turpentine  were  found  on  table  with 
the  brush ;  would  not  think  it  anything  extraordinary  that 
smell  should  exist  where  those  things  were  found ;  by  the  fires 
being  separate  and  distinct,  mean  that  there  was  no  visible 
connection  between  them ;  could  not  swear  that  the  fires  did 
not  originate  in  one  part  of  the  house;  knew  prisoner  for  a 
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long  time — always  knew  him  to  be  u  respectable  tradesman,  he 
1)ore  a  good  character ;  am  not  aware  of  any  jealousy  on  ac- 
4;ount  of  position  conferred  on  his  relative;  know  prisoner's 
son-in-law,  named  liowe,  have  no  ill-feelings  against  him 
through  competition;  never  worked  in  company  with  pri- 
soner ;  by  shavings  being  strewn  on  floor,  mean  scattered  about 
floor;  think  there  were  both  kerosene  oil  and  turpentine  on 
the  brush  from  the  smell ;  upon  coming  back  second  time  found 
cock-loft  torn  down — the  boards  were  on  the  floor;  believe  fire 
entered  cock-loft  from  attic — boards  were  charred  on  upper 
side ;  although  no  appearance  of  fire  on  the  other  side,  thinks 
fire  found  its  way  up  from  draught  at  the  end,  as  fire  some- 
times travels  in  an  extraordinary  manner ;  the  attic  stairs  goes 
down  close  to  the  room  in  which  the  sofa  was;  it  is  a  narrow 
stairs — do  not  know  whether  it  had  a  door;  do  not  know 
whether  the  partition  bulged  out ;  do  not  know  whether  the 
partition  was  burned  on  the  outside ;  did  not  observe  anything 
particular  in  the  basement  being  used  as  a  carpenter's  shop. 

Ee-examined:  Whatever  feeling  might  exist  in  regard  to 
other  family  connections  did  not  affect  the  old  man;  the  par- 
tition was  burned  on  the  inside — did  not  see  any  mark  on  the 
outside;  the  back-room  door  opened  against  the  sofa ;  saw  no 
fire  on  the  stairs ;  believe  the  fire  got  on  the  cock-loft  from  the 
gable-end  of  the  attic — the  fire  on  the  cock-loft  had  not  burned 
through ;  when  I  first  went  there  the  fire  was  in  the  attic  and 
.middle  floor ;  in  going  the  second  time  I  wished  to  see  where 
the  house  was  set  on  fire ;  do  not  remember  seeing  prisoner  at 
the  fire ;  time  from  departure  of  the  company  from  the  fire  to 
-our  return  was  about  three-quarters  of  an  hour,  the  house  in 
the  meantime  was  in  chaige  of  the  police. 

By  the  Court :  It  is  ray  opinion  that  the  fire  ascended  from 

..the  attic  to  the  cock-loft  by  the  gable-end ;  saw  the  whitewash 

brush  on  the  table  in  the  centre  of  the  floor  of  the  south-room 

— saw  the  bottle  with  turpentine  on  the  table;  do  not  think  it 

usual  for  carpenters  to  use  turpentine  with  such  a  brush ;  did 

not  try  to  discover  the  smell  of  turpentine  or  kerosene  oil  on 

any  of  the  woodwork — did  not  look  for  any ;  the  bed  in  one  of 

the  front  rooms  felt  like  feathers ;  the  head  of  the  bedstead  in 

JLhe  north-east  of  attic,  in  which  the  fire  was,  stood  against  the 

gable. 

George  T.  Eendell,  Esq.,  being  called  and  sworn,  was  examined 
fhy  Mr.  Whiteway  and  deposed  as  follows : — 
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Am  agent  in  this  colony  of  the  Phoenix  Fire  Assurance  Co.^ 
of  London ;  have  known  the  prisoner  for  several  years — cannot 
say  how  long ;  know  the  situation  of  his  house  in  the  east  end 
of  the  city ;  it  is  built  of  brick  with  a  wooden  frame ;  the  roof 
originally  covered  with  shingles,  subsequently  covered  with 
sheet  iron ;  besides  the  street  floor  it  has  a  storey  underneath 
— one  over  that  on  a  level  with  the  street  and  next  the  attic 
floor;  was  there  the  day  of  the  tire — it  was  subsequently  to- 
the  fire;  the  police  were  then  in  charge  of  the  house;  saw 
when  I  went  there  some  articles  of  furniture  lying  about  in 
confusion  on  the  street  floor,  as  would  be  the  case  after  a  fire — 
they  were  articles  of  common  furniture ;  on  the  next  or  upper 
floor  there  were  also  a  few  articles — in  each  of  the  rooms  in 
the  front  there  were  a  bedstead  and  a  bed,  which  I  believed  to 
be  of  feathers ;  in  the  next  or  back  room  there  were  the  re- 
mains of  three  distinct  and  separate  fires — this  was  about  two 
o'clock  in  the  day ;  the  fires  might  have  been  about  three  or 
more  feet  apart — could  not  say  exactly ;  one  was  near  the  re- 
mains of  an  old  sofa,  which  was  partially  burnt  —  the  other 
against  the  southern  walls,  near  the  windows ;  there  was  very 
little  furniture  in  this  room ;  there  were  the  remains  of  another 
fire  in  the  north-eastern  front  room,  and  shavings  scattered 
about  the  floor;  every  part  was  wet;  there  was  a  whitewash 
brush  and  saucer  upon  the  table ;  there  was  something  in  the 
saucer — did  not  examine  it — the  brush  appeared  to  be  satu- 
rated with  kerosene  oil ;  a  partition  separated  the  other  front 
room  from  that  on  the  north-east ;  the  skirting  board  and  por- 
tion of  the  floor  were  partially  burned  in  each  room ;  next  went 
to  the  attic,  which  extends  the  whole  length  of  the  house; 
there  were  in  that  portion  of  the  house  five  bedsteads;  attic 
stairs  came  up  about  the  eastern  end  and  landed  about  the 
centre ;  two  of  those  bedsteads  were  upon  the  north-east  side,- 
two  on  the  south-east — the  other  more  to  westward ;  the  bed- 
steads in  the  most  eastern  extremity  of  the  northern  and 
southern  sides  had  bedsacks,  and  were  partially  burned  to  the 
bottom  boards ;  should  say  those  bedsteads  were  about  six  feet 
apart — floor  underneath  bedsteads  was  not  burned,  but  the  roof 
over  each  was  burned — each  side  was  blackened;  there  had 
been  another  loft  over  the  attic — the  boards  had  been  taken- 
down  when  I  saw  them ;  there  had  been  fire  on  those  boards,, 
upon  the  upper  side — one  side  had  formed  the  ceiling  of  the 
attic,  the  other  the  floor  of  the  upper  loft ;  a  portion  of  the 
attic  had  been  ceiled  and  a  portion  not ;  do  not  think  the  fire 
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the  cock-loft  was  communicated  from  the  attic — would  have 
D  possible  if  there  had  been  space  between  the  boards ;  the 
rds  of  the  roof  were  blackened — more  on  the  southern  than 
n  the  northern  side ;  the  lire  on  the  cock-loft  must  have 
1  fierce,  as  the  roof  boards  were  much  burned ;  the  prisoner 
ied  to  me  to  have  his  house  insured  about  four  or  five  years 
3 ;  policy  was  issued,  forwarded  and  delivered  in  some  way 
le  prisoner  (Kenny) ;  the  first  policy  insured  the  house  in 
h  the  fire  occurred  in  the  name  of  the  prisoner  (John 
wy)  for  one  year  for  £150  cy ;  the  policy  was  renewed  from 

to  year,  the  premium  regularly  paid,  and  receipts  were 
1  ill  his  name ;  recollects  that  the  last  given  was  to  pri- 
'  on  the  16th  March,  1872,  for  the  year  ending  March, 
,  insuring  in  a  special  manner  prisoner's  interest  on  the 
ises ;  there  was  another  policy  also  issued  upon  furniture, 
1  became  due  upon  that  day — this  was  also  renewed  from 
h  16th,  1872;  these  policies  were  in  force  at  the  time  of 
re.  [Question  as  to  number  of  years  of  prisoner's  lease- 
interest  objected  to  by  Mr.  Pinsent].  That  was  interest 
?d ;  subsequently  visited  the  house  —  visited  it  two  or 
days  after  the  fire;  went  into  the  basement,  under  street 
this  iioor  had  been  used  principally  as  kitchen  and  work- 
saw  the  remains  of  another  fire  close  to  stairs  leading 

kitchen  near  partition;  the  fire  had  only  consumed  a 
)f  the  partition  and  floor — there  were  some  burnt  shav- 
lere ;  this  fire  had  no  connection  with  the  fires  discovered 
3t  day ;  the  strongest  fire  in  the  house  appeared  to  be 

the  cock-loft, 
s-examined  by  Mr.  Pinsent :  Was  not  aware  first  day  of 
on  that  any  furniture  had  been  removed ;  was  not  pre- 

the  tire,  but  it  does  not  follow  that  any  furniture  had 
moved  in  the  case  referred  to,  nor  was  it  likely ;  south- 
in,  on  first  floor  upstairs,  was  a  sitting  room;  was  not 
y  that  shavings  were  lying  about;  smelt  kerosene  oil 
he  brush — do  not  profess  to  be  an  authority  in  such 
,  but  was  of  opinion  that  it  was  kerosene  oil;  saw  no 

kerosene  oil  about  —  did  not  go  for  the  purpose  of 

a  general  inspection ;  cannot  say  for  what  purpose  the 
vas  used — found  it  on  the  table;  did  not  smell  the 
►r  look  into  it — saw  it  on  the  table — very  little  in  it — 
ot  say  what  was  in  it;  saw  on  the  attic  a  number  of 

bedsteads — beds  appeared  to  be  ot  shavings ;  saw  re- 
*  fires  on  the  attic;  the  fire  that  broke  out  must  have 
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been  from  the  cock-loft,  as  it  broke  from  the  roof ;  do  not  be- 
lieve the  fire  in  the  cock-loft  originated  in  the  attic ;  believes 
it  was  impossible  that  fires  in  the  bedsteads  could  have  taken 
from  the  cock-loft ;  would  not  swear  that  the  fire  in  the  cock- 
loft was  communicated  from  bedsteads  in  the  attic — believer  it 
quite  improbable;  fire  is  very  erratic;  stairs  from  the  attic 
comes  near  the  door  of  the  southern  room  in  the  eastern  end 
of  the  house ;  observed  partition  near  the  sofa — did  not  observe 
that  partition  had  been  burned,  as  I  did  not  look  particularly ; 
observed  that  the  shavings  near  carpenter's  bench  in  basement 
had  been  ignited ;  the  room  had  been  used  as  kitchen  and 
workshop ;  what  I  mean  by  separate  and  distinct  fires  is,  that 
there  was  no  visible  connection  between  them  ;  saw  the  house 
on  the  first  day  a  few  hours  after  the  fire ;  know  there  was  a 
cock-loft — saw  the  boards  on  next  floor ;  the  fire  on  the  cock- 
loft could  not  have  been  there  if  there  had  not  been  a  floor; 
saw  very  little  furniture — was  not  aware  that  any  fnrnitui-e 
had  been  taken  into  Mrs.  Leo's  house  or  into  Kough's ;  do  not 
recollect  seeing  a  hole  cut  in  the  floor  l)etween  the  attic  and 
back  room — did  not  attract  my  attention. 

Ke-exan)ined :  It  is  not  unusual  to  see  shavings  in  a  carpen- 
ter's shop,  but  not  usual  to  pee  them  in  different  parts  of  the 
house ;  when  I  was  there  there  was  a  hole  in  the  rouf,  through 
which  the  fire  had  burnt;  I  sup])Ose  that  must  have  been  the 
hole  through  which  the  fire  came  that  gave  the  alarm  ;  there 
could  not  Iiave  l)een  any  connection  l)etween  the  fires  in  diffe- 
rent parts  of  the  house,  it  would  have  been,  in  my  opinion, 
impossible. 

By  the  Court:  Stairs  goes  up  from  the  south-east  corner  of 
the  house,  behind  the  shop,  and  lands  about  the  middle  of  the 
house;  attic  stairs  more  like  step-ladder  than  stairs;  any  per- 
son coming  down  stairs  would  have  the  room  door  on  his  right 
hand — going  up  his  back  would  be  to  the  southward;  the  front 
rooms  are  entered  from  the  l)ack  rooms ;  the  foot  of  the  attic 
stairs  conies  very  near  the  back-room  door ;  in  saying  it  was 
not  likely  that  furniture  had  been  removed,  meant  that  it  had 
been  in  charge  of  the  police. 

John  R  McCowen,  being  called  and  sworn,  was  examined  by 
the  Attorney  General,  and  deposed  as  follows : 

Am  Acting  Sergeant  of  the  St.  John's  Police  force.  Was  in 
charge  of  night  patrol  on  the  night  of  the  9th  and  morning  of 
the  10th  of  October  last.  When  passing  Cochrane  street  saw 
fire  glare  up  two  or  three  times  out  of  prisoner's  housa    Imme- 
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diately  sent  Constable  Keough  to  ring  the  tire-bell,  and  Consta- 
ble Licey  lo  acquaint  the  Water  director,  of  the  occurrence,  and 

0  arouse  the  Police  at  Fort  Townsend.  Constable  Lahey  and  I 
mmediately  ran  to  the  scene  of  the  fire.  When  arrived  I  caught 
old  of  the  latch  of  the  door — found  the  door  fastened  inside — 
icked  at  it  aud  shouted  fire,  fire     Heard  a  female  voice  answer, 

1  right.  Went  to  the  adjoining  house — Kough's,  and  knocked 
ith  my  stick,  and  was  replied  to  from  inside.  Returned  to 
enny'a  door  which  was  opened  by  Mrs.  Kenny.  Asked  her 
presence  of  Constable  Lahey  how  the  fire  originated.  She 
d  she  left  the  candle  lighting  on  the  lobby,  awaiting  the  return 
her  husband  and  fell  asleep.  He  came  in  about  a  minute 
er  Asked  prisoner  how  the  fire  took  place — said  he  was 
vn  town  at  a  friend's  house     Mentioned  the  name,  but  do 

recollect  it,  and  said  that  wheu  he  returned,  his  house  was 
tire.  Constable  Lahey  was  present  at  the  time  of  conversa- 
I,  and  neighbors  began  to  assemble  First  thing  done  was 
lose  the  front  windows — they  were  open,  and  I  had  them 
?tl.  They  then  commenced  removing  the  furniture — old 
?8,  chuirs,  washing  stands,  &c.  I  placed  Constable  Lahey 
large  of  them,  and  told  him  not  to  allow,  even  the  prisoner, 
s  wife  to  remove  any  of  them.  They  were  subsequently 
•ned  to  the  house — as  it  nined,  and  I  was  afraid  that  they 
J  be  injured  I  gave  permission  to  have  them  removed — 
ler  was  there  then.  I  saw  Mrs.  Kenny  again,  and  asked 
o\v  the  fire  originated.  Prisoner  was  there  at  that  time — 
s  hilt  a  few  yards  off'.  She  said  she  went  upstairs  about 
er's  bed,  and  forgot  the  candle.  In  a  few  minutes  after 
prisoner,  and  he  said,  he  was  in  bed  when  it  occurred  and 
<e  to  be  burned.  It  was  about  twenty  minutes  to  one, 
he  Siiid  he  was  at  a  friend's  house  when  it  occurred — 

twenty  minutes  after  one  the  latter  conversation  took 
I  asked  him  in  the  latter  convers^ition,  if  his  house  was 
' — he  made  no  answer.  I  asked  him  again,  and  he  siiid 
I  asked  him  if  it  was  insured  for  £10  or  £20,  and  he 
replj'-  that  £50  would  not  compensate  him  for  the  loss 
Dols.  When  I  first  asked  him  if  his  house  was  insured, 
?  no  answer,  but  muttered  something  and  walked  off, 
!t  away  from  nie  altogether.  I  asked  him  on  both  occa- 
w  the  fire  originated  ;  on  the  second  occasion  he  said  he 
bed    and   had  like  to  be  burned.     The  fire  was  extin- 

by    ubout  twenty-five  minutes  past  one,  and  I  placed 

lises    in   charge  of  two  of  the  police.    The  water  had 
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ceased  playing  about  at  that  time.     Before  goiug  to  the  house,, 
from  Cochrane  street,  did  uot  hear  anj  alarm  of  fire.    There 
was  no  alarm  given  before  we  gave  it — we  were  the  first  that 
gave  it.    Clos^  the  house  after  the  fire  was  extinguished ;  after 
seeing  the  furniture  inside,  took  the  key  and  gave  it  in  charge 
to  one  of  the  men.     Subsequently,  after  the  fire  was  extin- 
guished, and  the  fire  brigades  gone  away,  entered  the  house 
and  made  an  examination  of  the  premises.     Saw  Mr.  Boggan, 
Sergeant  Sullivan,  and  others  there — went  from  the  kitchen  to 
the  second  floor  and  then  to  the  attic.    There  had  been  a  fire 
in  the  south-etist  corner,  and  the  roof  had  been  burned.     Did 
not  see  any  cock-loft — there  were  boards  on  the  floor,  which 
had  been  taken  down.    After  fire  brigades  had  gone,  I  sent  two- 
of  the  police  to  the  police  office  for  a  lantern  and  candles — two* 
members  of  the  Phcenix  Fire  Brigade  arrived,  and  they,  with 
Sergeant  Sullivan  and  I,  examined  the  house.     We  went  up  to- 
the  back  room,  which  had  been  used  as  a  sitting  room.     We 
saw  there  the  appeamnce  of   two  fires — chips  and  shavings 
about — the  sofa  was  burned,  and  the  boards  underneath  it  were 
burned.     Only  swear  to  two  fires  in  that  room.     Proceeded  to 
another  room  on  the  same  floor — on  entering,  saw  holes  where 
the  floor  and  partition  had  been  burned  for  some  distance ;  that 
was  a  bed  room.     We  now  proceeded  to  the  attic — examined 
where  we  had  seen  the  flames  emanating  from.     The  boards 
were  buined.     There  were  a  lot  of  shavings  and  chips  on  the- 
attic.     There  were  bedsteads  on  the  attic,  only  remarkeil  two. 
On  one  there  was  an  old  sacking — on  the  other  saw  nothing,  it 
was  charred  or  burned.     The  sacking  was  somewhat  burned. 
Saw  some  boards  lying  on  the  floor — one  side  burned  and  the 
other  quite  clean.     Tliere  had  been  two  distinct  fires  on  the 
attic — could  not  say  how  far  asunder — did  not  measure.     Saw 
five  distinct  fires  in  the  house  in  three  apartments.    Came  then 
off  the  attic,  and  found  below  the  bottles,  saucer,  «&c.,  produced. 
Identify  the  articles  as  marked.     Believed  contents  of  bottle 
to  have  been  kerosene  oil  and  water  or  turpentine.      Next 
looked  to  see  if  there  was  any  wearing  appairel  or  good  furni- 
ture about — could  see  none.     The  roof  about  the  cock-loft  was 
very  much  burned — the  fire  must  have  niged  moi*e  there  than 
in  any  other  part.     Did  not  subsequently  go  further  than  the 
kitchen  before  my  previous  examination. 

Cross-examined  by  Mr,  Pinsent:  There  were  two  or  three- 
children  there  before  me — thought  it  extraordinary;  did  uot 
know  whose  children  they  were — they  were  coming  from  Mag- 
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tty  Cove ;  knocked  at  the  door  of  prisoner's  house — it  was^ 
t  then  opened ;  did  not  see  Moore  there — could  not  swear  he 
d  not  been  there  before ;  the  door  was  not  opened  when  I 
ocked— a  female  voice  answered  all  right,  and  something 
e;  knocked  at  Kough's  door  also,  and  was  answered;  there 
s  no  window  up  when  I  got  there  first — when  windows  were 
jed  made  them  be  put  down ;  am  sergeant  of  Constabulary 
vas  nine  years  in  the  Irish  Constabulary ;  am  not  at  present 
r  anxious  about  prospects  of  promotion ;  Mrs.  Kenny  said 
lire  was  caused  by  leaving  the  candle  on  the  attic;  could 
say  that  they  kept  lodgers ;  Kenny  said  he  had  liked  to  be 
ned  in  his  bed ;  could  not  give  the  time,  as  to  minutes  or 
nds,  when  I  knocked  at  the  door ;  by  the  back  room,  mean 
room  which  I  think  had  been  used  as  a  sitting  room ;  by 
ng  I  saw  only  two  burned  places  in  the  room,  wished  ta 
the  benefit  of  the  doubt  to  the  prisoner — could  not  swear 
lat;  the  fire  brigade  put  out  the  fire;  I  assisted  them  in 
ing  and  placing  the  hose;  the  old  sofa  was  in  the  back 
I ;  did  not  notice  the  outside  of  the  partition  burnt — did 
ake  particular  notice ;  saw  a  hole  cut  by  the  fire  brigade 
e  centre  of  t;he  attic  floor ;  there  was  a  board  over  it — 

1  not  say  over  what  room  this  hole  was;  did  not  know 
man  of  the  fire  brigades  fell  through  that  hole — believe 

s  Kowe,  son-in-law  of  Kenny ;  saw  the  bedsteads  on  the 
in  the  eastern  end;  there  was  one  in  each  angle;  the 
of    the  flame  had  been  in   the  south-east  corner;   the 

2  of  the  roof  was  much  charred ;  the  south-eastern  bed 
inch  burned;  it  is  not  impossible,  but  quite  improbable, 
there  was  a  connection  between  the  fire  in  each  bed;  if 
oards  on  the  floor  were  those  of  the  cock-loft  the  fire 
have  been  placed  on  them  or  found  its  way  up  ;  whilst 
ng  such  a  possibility,  was  surprised  that  the  boards  were 
irned  underneath ;  found  the  brush  and  bottles  on  the 
n  the  back  room ;  could  not  tell  whether  contents  were 
ne  oil  or  turpentine;  saw  no  good  furniture  about;  there 
onie  tools  in  the  basement  in  a  box ;  am  no  judge  of  car- 
's  tools ;  saw  no  furniture  which  I  considered  of  value 

the  clock;  don't  know  anything  about  the  prisoner — 
bsequeiitly  told  he  was  a  carpenter;  would  not  consider 
aordinary  to  see  turpentine  there,  only  that  the  brush, 

aud  old  rags  were  there  also ;  did  not  see  any  of  the 
that  were  lying  on  the  attic  floor  burned  on  both  sides 
as    quite  possible  that  there  might  have  been  some — 


428  QUEEN  v.  KENNY. 

.examined  two  or  three  of  them ;  what  I  mean  by  five  distinct 
and  separate  fires,  those  in  the  three  separate  parts  of  the 
house ;  the  room  door  is  not  at  the  bottom  of  the  attic  stairs, 
but  very  near  it ;  there  was  no  furniture  outside  before  I  came 
there ;  when  the  furniture  was  put  outside  I  placed  police  in 

.chai-ge  of  it. 

Se-examined :  There  were  three  separate,  distinct  and  un- 

. connected  fires,  composed  of  chips  and  shavings,  like  a  bonfire; 

.  amongst  the  things  found  in  the  house  there  was  an  old  candle- 
stick— there  was  verdigris  on  it — it  had  the  appearance  of  not 
being  used  for  some  time ;  that  was  the  only  one  I  saw — it  was 

.commented  on  at  the  time  as  not  being  apparently  in  use;  am 
particularly  clear  as  to  my  conversjition  with  the  prisoner  and 
wife — took  notes  of  them  previous  to  making  my  night  report ; 
when  I  saw  them  they  were  perfectly  cool  and  collected,  and 
fully  dressed ;  the  only  person  who  appeared  troubled  was  pri- 
soner's daughter — she  appeared  fretted ;  the  hole  in  the  attic 
was  not  near  any  of  the  lires — it  was  not  burned  or  charred 
around;  some  of  the  Hres  burned  through;  the  fires  in  the 
attic  might  have  burned  up  to  the  cock-loft,  but  it  is  quite  im- 
probable that  they  would  have  burned  so  far ;  the  gable  was 

.  charred  right  up — not  quite  to  the  top ;  it  was  much  charred 
to  the  south-eastern  end ;  saw  boards  lying  on  the  floor  of  the 

.  attic,  but  saw  no  cock-loft. 

By  the  Court :  Asked  Mrs.  Kenny  if  all  the  children  were 
out — she  said  there  were  none ;  saw  no  lodgers  or  any  one  else, 
but  prisoner  and  his  wife,  come  out  of  the  house;  s-iw   the 

.daughter  on  the  street;  there  was  a  smell  of  kerosene  oil  or 
turpentine  on  the  rags  found  on  the  table;  the  prisoner  was 

.coming  out  of  the  house  when  I  had  tlie  first  conversation  with 
him  ;  it  wa.«  about  fifty  minutes  after  when  I  had  the  second — 
he  then  said  he  was  near  being  burned  in  his  bed  ;  he  was  then 
going  from  his  house;  took  notes  of  his  convei-Siitions  imme- 

.diately  after  their  occurrence,  and  read  them  subsequently  in 
the  police  office. 

John  Sullivan,  being  called  and  sworn,  was  examined  by  the 
Attorney  General,  and  deposed  as  follows : — 

Am  Sergeant  of  the  police  force  of  St.  John's;  remembers 

ithe  night  of  the  0th  and  morning  of  lOth  of  October  last; 
was  called  about  ten  minutes  to  one  on  the  morning  of  the 
10th ;  was  in  bed — got  up  and  proceeded  with  a  party  of  the 
police  force  to  Maggotty  Cove ;  saw  the  fire  companies  throw- 
ing water  upon  prisoner's  house — saw  Sergeant  McCowen  and 
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instable  Lahey  there ;  when  I  arrived  I  saw  the  fire  issuing 
)m  the  eastern  end,  between  the  brick-work  and  the  roof  ; 
out  half  an  hour  after  went  into  the  house  and  went  up- 
irs;  saw  the  marks  of  fire  in  two  or  three  places — told  Ser- 
lut  McCowen  it  were  best  to  give  the  house  into  charge  of 

•  men;  Sergeant  McCowen,  William  McGrath,  Rowe,  and 
ers  were  at  the  fire ;  Kenny  was  chopping  down  the  ceiling 
;he  attic;  went  into  the  house  after  in  company  with  Francis 
jgan,  William  Harris  and  others — made  a  minute  examina- 

1 ;  found  two  distinct  and  separate  fires  in  the  upstairs  room' 
iig  the  southward — shavings  and  straw  were  strewn  over 
floor;  there  was  the  skeleton  of  an  old  sofa  in  the  room, 
ch  appeared  as  if  the  stuffing  was  all  burned ;  the  sofa  was 
g  against  the  partition — the  floor  and  partition  were  par- 
y  burned ;  there  were  two  rooms  in  front — in  the  eastern 
t  room  there  had  been  another  fire :  there  were  also  shav- 

in  that  room  partially  burned ;  there  was  a  bedstead  in 
room,  but  no  bed — there  was  a  pile  of  shavings  in  an  old 

in  the  attic  there  were  five  bedsteads — there  had  been 
ings  on  three  of  those  bedsteads — on  another  there  was  an 
ack  partially  filled  with  shavings  in  part  burned — in  the 

•  bedstead  there  was  nothing — it  had  the  appearance  of 
ipon  it,  as  if  what  was  in  it  had  been  burned;  the  bed- 
s  on  the  other  side  might  have  been  ten  or  twelve  feet 
ler ;  on  the  bedstead  opposite  that  with  the  burned  sack 

were  the  remains  of  burned  shavings,  but  no  marks  of 
ipon  the  bedstead;  three  of  the  bedsteads  were  pretty 
Y  on  the  northern  side ;  did  not  remark  any  cock-loft — 

were  some  boards  scattered  about  the  floor;  those  I 
I  at  were  charred  on  one  side — there  was  whitewash  or 
ipon  the  other  side ;  the  two  bedsteads  on  the  other  side 

have  been  about  eight  or  nine  feet  asunder — they  were 
fd  ;  about  three  o'clock  on  same  day  made  another  exami- 

in  the  room  under  the  level  of  the  street ;  this  was  a 
n  in  which  a  carpenter's  bench  had  been  put  up — there 
shavings  lying  about  and  kerosene  oil  spilled  on  the 
;  some  of  the  shavings  in  that  room  had  been  recently 
1 ;  found,  that  morning,  on  a  table  in  the  house,  a  bottle 
ling  a  liquid — either  spirits  of  turpentine  or  kerosene  oil 
laps  both,  and  a  saucer  containing  some  rags  saturated 
le  liquid ;  the  second  floor  was  burned  through  in  two- 
b  and  separate  places — that  of  the  attic  was  burned,  but 
-ough  ;  the  fire  on  the  attic  could  not  have  had  coni- 
tion  i^ith  those  on  the  second  floor. 
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Cross-examined  by  Mr.  Piusent :  In  time  of  tire  sparks  fly 
about  in  diflerent  directions;  stairs  went  up  about  the  centre 
.of  the  uttic;  heard  the  house  was  insured  —  heard  it  from 
Mr.  liendell  on  the  day  of  the  fire ;  phices  mentioned  as  dis- 
tinct and  separate  fires  were  those  burned  phices  discovered 
after  the  fire ;  the  furniture  was  piled  up  snug  and  in  charge 
of  the  police  when  I  arrived ;  do  not  know  that  any  difTerence 
of  opinion  exists  between  me  and  Sergeant  McCowen  concern- 
ing the  fire;  did  not  notice  whether  the  partition  of  southern 
room  where  fire  was  was  burned  outside ;  did  not  find  a  candle- 
stick on  the  attic — saw  one  in  the  shop  previous  to  making 
examination  of  the  premises — think  it  was  on  the  right-hand 
side  of  the  shop  on  a  shelf — would  not  swear  which  side;  this 
was  iiefore  the  minute  examination. 

John  Hennessey,  being  called  and  sworn,  was  examined  by 
Mr.  AVhiteway,  and  deposed  4is  follows : — 

Am  member  of  the  Cathedml  Fire  Brigade ;  know  prisoner's 
house ;  remember  the  night  of  the  fire,  but  do  not  recollect  the 
date;  was  present  when  the  fire  was  extinguished;  I  entered 
the  house  and  went  up  to  the  attic — there  was  a  cock-loft  over 
it ;  started  a  board  from  below  the  cock-loft — saw  the  sign  of 
lire  when  I  started  it;  Siiw  no  sign  of  fire  underneath  boanl 
before  I  started  it ;  cannot  say  whether  any  of  the  boards  were 
burned  on  the  other  side — never  examined  them ;  the  roof  was 
on  fire — ran  down  to  put  on  the  water;  saw  some  bedsteads  on 
the  attic — did  not  sUiy  on  the  attic  after  putting  out  the  fire ; 
did  not  examine  the  bedsteads;  was  in  the  house  after  putting 
out  the  fire  in  the  cock-loft;  was  on  the  attic — remained  only 
while  I  was  removing  the  hose — came  back  with  the  company ; 
did  not  stop  to  examine  the  house — went  away  after  duty  was 
done;  the  attic  was  full  of  smoke;  would  not  swear  that  the 
fire  in  the  cock-loft  did  not  come  from  the  attic — may  have 
originated  in  the  attic  and  gone  to  cock-loft ;  could  not  say  how 
much  of  the  cock-loft  may  have  been  on  fire — only  saw  that 
part  I  was  at  work  upon  ;  did  not  see  any  of  the  bedsteads  on 
the  attic  burning. 

lie-examined :  If  there  had  been  any  fire  on  the  attic  it  had 
been  put  out  before  I  got  up. 

By  the  Court :  The  hole  was  cut  in  the  attic  floor  for  the 
purpose  of  getting  up  the  hose — that  was  after  playing  on  the 
house  from  outside ;  when  I  cut  the  hole  I  got  up  the  hose,  and 
put  out  the  fire  on  both  attic  and  cock-loft;  when  I  first  went 
.on  the  attic  could  not  see  any  fire,  but  subsequently  saw  fire 
near  the  gable-end,  close  to  the  roof. 
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lartin  Luhey,  being  called  and  sworn,  was  examined  by  the 
orney  General,  and  deposed  as  follows : — 
III  one  of  the  police  force  of  St.  John's;  remember  the 
lb  of  th(i  9th  and  n)ornin>(  of  the  10th  October  last;  was 
?r  coninmiid  of  Serj^eant  McCowen  ;  we  saw  from  Cochrane 
a  a  tire  ueur  the  old  garrison — proceeded  then*  and  found 
is  the  prisoner's  house;  it  was  at  that  time  burning  at  the 
Tn  end ;  heanl  no  alarm  given  before ;  did  not  see  prisoner 
edicitely  when  we  went  down,  but  after ;  Sergeant  McCowen 
asked  him  how  the  fire  originated,  and  he  said  he  did  not 
',  as  he  was  at  a  friend's  house  when  it  occurred ;  did  not 
the  after-conversation — Wiis  on  duty;  heard  Mrs.  Kenny 
g  that  it  occurred  from  a  candle  left  on  the  attic  when 
jg  after  lodgei*s;  there  were  no  beds  or  bedding  on  the 
,  when  we  arrived. 

)S8-examined  by  Mr.  Pinsent:  There  were  only  two  or 
little  boys  or  girls  there  when  we  arrived. 
311  William  Harris  (the  next  witness),  being  called,  Mr. 
Jt  objected,  stating  that  he  had  not  received  a  copy  of 
itness's  deposition  ;  the  Attorney  ( Jeneral,  in  re])ly,  sub- 
[  that  the  name  of  the  witness  being  on  tlie  back  of  the 
nent  he  had  a  perfect  right  to  be  called.  The  witness 
then  sworn,  was  examined  by  Mr.  Whiteway,  and  deposed 
>W8 : — 

►ng  to  the  Phcenix  Fire  Company ;  recollects  the  night  of 
;  at  prisoner's  house  in  the  neighborhood  of  Fort  Wil- 
vvas  at  work  there  putting  out  the  fire ;  went  home  with 
npany — returned,  went  into  the  shop  and  upstairs  into 
on  the  first  storey  over  the  kitchen ;  saw  the  remains 
I  and  the  remains  of  a  sofa  near  the  partition  which 
e  the  room  from  the  stairs;  the  fioor  was  not  much 
at  that  place — observed  other  marks  of  fire  in  the  room  ; 
)Oiith  side  of  the  room  near  the  windows  the  floor  was 
through  in  one  place;  cannot  recollect  exactly  where 
that  room  those  marks  were ;  Mr.  Boggan  was  with  me ; 
ent  to  the  attic — saw  bedsteads  there;  two  were  par- 
Lirned  ;  those  that  were  burned  were,  as  near  as  I  could 
rem  seven  to  ten  feet  apart;  cannot  tell  whether  the 
der  them  was  burned — the  roof  was  burned  and  char- 
the  cock-loft  had  been  taken  down  before  we  went 
nerely  looked  at  the  boards — did  not  examine  them 
id  not  notice  whether  the  roof  under  the  saddle  was 
>r  not ;  went  down  through  the  house — went  into  two 
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front  rooms  over  the  shop ;  think  there  were  signs  of  fire  there* 
— am  not  positive ;  think  a  part  of  the  floor  was  burned — it 
was  the  eastern  room ;  think  there  was  a  bedstead  there — am 
not  quite  certain ;  went  to  the  lower  storey  under  the  sliop — 
saw  some  tools  there,  ghmced  around,  merely  looked  at  them. 

Cross-examined  by  Mr.  Pinsent:  Belong  to  the  Phoenix  Fire 
Company — um  not  first  director ;  am  not  under  the  patronage 
of  Phoenix  Fire  Assurance  Co. ;  went  down  the  second  time  to* 
prisoner's  house  through  curiosity ;  may  have  asked  Mr.  Boggan 
to  go — do  not  know ;  tire  is  very  erratic — hard  to  account  for 
sparks  flying  about ;  am  a  house  carpenter ;  nothing  extraordi- 
nary to  find  kerosene  oil  or  turpentine,  or  a  saucer  with  kero- 
sene oil  on  it,  in  a  carpenter's  house ;  cannot  tell  whether  there 
was  any  connection  between  the  fires  or  not. 

Be-examined :  By  going  through  curiosity,  me<in  that  some- 
conversation  occurred  between  Mr.  Boggan  and  me,  and  that 
was  the  result. 

Charles  Gambei'g,  being  next  called  and  sworn,  was  examiued^ 
by  the  Attorney  General,  and  depdsed  as  follows : — 

Belong  to  the  Cathedml  Fire  Brigade ;  remember  the  night 
and  morning  the  fire  occurred ;  do  not  recollect  the  date,  and 
I  did  not  make  any  note  of  it ;  it  was  opposite  the  old  garri- 
son ;  was  in  the  house  during  the  fire,  and  before  coming  home 
was  in  the  attic — there  was  a  cock-loft  over  it ;  did  not  see  any 
of  the  boards  disturbed — gave  orders  to  have  them  removed ; 
discovered  a  fire  in  the  cock-loft,  and  also  in  the  attic — they 
were  separate  fires ;  do  not  believe  that  they  communicated ; 
saw  other  fires  in  the  house  at  the  time — saw  one  on  the  left- 
hand  side  of  the  stairs  going  up ;  went  into  the  back  room  up- 
stairs— saw  the  sofa  there  on  fire — did  not  remark  any  shavings 
about ;  saw  four  separate  and  distinct  fires  in  the  house. 

Cross-examined  by  Mr.  Pinsent :  It  w^as  impossible  for  the 
fire  at  the  head  of  the  stairs  and  that  in  the  cock-loft  to  have 
been  connected ;  the  attic  was  an  open  apartment ;  knew  the 
prisoner  for  long  time — knew  him  to  be  a  sober,  honest,  indus- 
trious man ;  it  was  late  when  I  got  to  the  fire — do  not  know 
what  time;  saw  the  prisoner  outside  all  the  while — did  not 
see  him  in  the  house ;  when  my  duty  was  done  I  went  home 
— considered  it  done  when  the  fire  was  out ;  I  mean  by  dis- 
tinct and  separate  fires,  that  there  was  no  visible  connection 
between  them. 

By  the  Court:  When  I  went  into  the  house  before  going 
home  it  was  to  see  if  there  might  be  any  more  that  might 
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require  to  be  put  out;  there  was  a  smouldering  fire  in  the  sofa 
— the  sofa  might  be  one  foot  or  eighteen  inches  from  the  parti^ 
tion  where  I  had  seen  the  fire  at  the  head  of  the  stairs ;  could 
not  tell  whether  the  fire  inside  was  communicated  from  the 
outside  or  not ;  when  I  went  inside  the  room  the  sofa  was  od 
fire,  but  not  blazing — the  hay  was  not  burning,  and  a  hole  waa 
burned  through  it ;  the  sofa  could  not  set  fire  to  the  partition 
at  the  time  I  saw  it ;  it  was  after  the  hole  was  cut  in  the  attic 
that  I  put  up  the  hose. 

Thomas  Foley,  being  called  and  sworn,  was  examined  by  the 
Attorney  General,  and  deposed  as  follows : 

Am  Inspector  of  the  Police  Force  of  this  colony;  know  the 
prisouer;  remember  visiting  his  house  on  the  10th  of  October 
last  for  the  purpose  of  ascertaining  the  cause  of  the  fire ;  went 
through  the  house — the  first  floor  and  attic  especially ;  there 
appeared  to  me  to  be  the  traces  of  three  distinct  and  separate 
fires  in  the  attic ;  there  were  some  old  bedsteads  there,  but  no 
bedding,  except  upon  one,  an  old  rug ;  there  were  on  the  next 
floor  traces  of  two  distinct  and  separate  fires ;  there  might  have 
been  more,  but  those  two  were  distinct  and  separate ;  in  the 
back  room,  on  that  floor,  there  was  some  furniture — in  one  of 
the  front  rooms  a  bedstead ;  was  not  in  the  basement  or  work- 
shop ;  the  police  were  in  charge  of  the  house  for  some  time 
after ;  to  the  best  of  my  opinion  they  were  the  remains  of  dis- 
tinct and  separate  fires. 

Cross-examined  by  Mr.  Pinsent :  There  had  been  no  connec- 
tion whatever  between  the  two  on  the  first  floor  and  those  on 
the  attic. 

The  examination  of  the  last-named  witness  closed  the  case 
for  the  Crown. 

Mr.  Pinsent,  on  behalf  of  the  prisoner,  submitted  that  there 
was  not  sufficient  proof  of  the  intent,  as  alleged  in  the  indict- 
ment. First,  there  was  no  proof  of  the  existence  of  the  As* 
surance  Company ;  and,  in  the  second  place,  there  was  no  proof 
as  to  whether  it  was  an  incorporated  body  or  a  company  com- 
posed of  a  number  of  persons ;  in  which  case  the  names  of  the 
several  parties  so  associated  should  have  been  specified.  There 
was  no  proof  that  a  policy,  if  any,  had  been  issued  by  them 
under  the  seal  of  a  corporation,  without  which  it  was  no  proof* 
In  support  of  his  objections  the  learned  counsel  cited  Eex  vs. 
aUson,RJkIi.,p.lS8. 

Attorney  General  (contra) :  Submitted  that  the  count  in  the 
indictment  was  comprehensive  clear  and  ample,  and  was  sup- 
a4 
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ported  by  the  evidence.  There  was  positive  proof  by  Mr.  Ren* 
dell  of  the  existence  of  the  Assurance  Company.  The  prisoner, 
four  years's  since,  received  his  policy,  paid  his  premium  to  Mr. 
Sendell  as  agent  of  the  company  and  continued  to  p«iy  an- 
nually the  renewal  premiums  and  received  the  renewal  receipts, 
and  thereby  fully  recognised  the  company.  As  a  corporation 
the  company  had  the  power  of  binding  itself  without  using  its 
common  seal— but  no  exception  had  been  taken  by  the  counsel 
for  the  prisoner,  when  proof  of  contents  of  policy  was  given. 
He  had  received  notice  to  produce  the  original  policy  and  re- 
newal receipts,  but  had  not  done  so — consequently  the  prisoner 
cannot  now  take  advantage  of  his  own  neglect.  In  support  of 
his  opinions  the  learned  gentleman  cited  an  authority. 

Mr.  McNeily  followed  on  behalf  of  the  Crown.  Under  the 
Imperial  Statute  24  and  25  Vic,  cap.  97,  sec  60,  it  is  provided 
that  "  it  shall  be  sufficient  in  any  indictment  for  any  offence 
i^inst  this  Act,  where  it  shall  be  necessary  to  allege  an  intent 
to  injure  or  defraud,  to  allege  that  the  party  accused  did  the 
act  with  intent  to  injure  or  defraud  (as  the  case  may  be,)"  It 
is  under  the  3rd  section  of  this  Act  that  this  indictment  was 
laid.  If  the  words  "  Phoenix  Assurance  Co ,  of  London,"  were 
not  in  the  indictment,  under  the  evidence  such  an  indictment 
would  necessarily  be  sustained.  Even  if  the  "  Phoenix  Assu- 
rance Co.**  were  a  myth,  there  was  evidence  of  intent  to  de- 
fraud which  would  sustain  a  general  count,  and  the  style  and 
title  of  the  company  might  be  taken  as  mere  surplusage.  But 
the  prisoner  was  estopped  from  disputing  the  existence  of  the 
company.  He  had  for  years  recognized  it  in  a  most  substantial 
manner  by  accepting  its  policies  and  paying  its  premiums  to 
its  recognized  agent. 

As  to  proof  of  incorporation,  &c,  the  same  remarks  applied. 
It  appeared  upon  the  face  of  the  bill  of  indictment  to  be  a  cor- 
porate body.  It  was  sworn  to  have  issued  its  policies  to  tho 
accused,  which  were  accepted  by  him.  The  original  policiea 
had  been  traced  to  the  possession  of  the  accused.  He  had  re- 
ceived notice  to  produce  them  and  had  not  seen  fit  to  do  so.  If 
they  were  irregular  it  was  to  be  assumed  that  they  would  have 
been  produced,  but,  not  being  produced,  secondary  evidence  of 
their  contents  has  been  permitted.  The  issue  of  policies,  pay- 
ment of  premiums  and  attachment  of  risk  having  been  proved, 
the  maxim  "  Omnia presiimuniur  rite, esse  acta'' applied.  Every- 
thing in  default  of  proof  to  the  contrary  should  be  presumed 
to  be  regular. 
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It  followed  then,  those  premises  being  conceded,  that  even  if 
ihere  was  any  pith  in  the  objections  of  his  learned  friend,  be 
inis  then  precluded  from  making  them.  If  they  were  of  any 
value  they  should  have  been  made  when  secondary  evidence  of 
the  contents  of  these  instruments  was  tendered  by  the  Crown. 

Mr.  Pinsent :  Hiid  fraud  been  alleged  without  any  reference 
to  the  company  it  would  have  been  different  There  was  only 
^ne  count  in  the  indictment  and  this  particular  company  was 
mentioned.  There  was  no  evidence  of  the  existence,  in  law,  of 
.such  company. 

The  court  ruled  that  the  manner  in  which  the  company  was 
set  forth  in  the  indictment,  implied  incorporation,  facts  in  con- 
nection therewith  established  a  prima  foudt  c^ise  of  incorpora- 
tion. Second,  if  it  was  a  company,  evidence  showed  that  the 
policy  was  not  a  contract  under  the  common  seal  of  the  com- 
pany. The  time,  for  objection  was  at  the  taking  of  secondary 
evidence,  when  the  question  might  have  been  raised  but  the 
-Crown  being  allowed  to  go  on,  the  counsel  for  the  prisoner  was 
precluded  from  taking  advantage  thereof. 

Mr.  Pinsent,  counsel  for  the  prisoner,  then  addressed  the 
jury  to  the  following  effect : 

The  prisoner  at  the  bar,  John  Kenny,  stood  indicted  for  wil- 
fully and  feloniously  setting  fire  to  his  own  house  on  the  9th 
of  October  last,  with  the  intention  of  defniuding  the  Phoenix 
Fire  Assurance  Co.  of  London.  They  had  heard  the  summary 
of  facts  from  the  letirned  Attorney  General,  by  which  as  he 
stated  he  was  about  to  establish,  upon  reliable  evidence,  the 
charge  made  against  the  prisoner  in  the  indictment. 

The  learned  gentleman  had  been  very  sympathetic  in  his 
observations,  particularly  in  reference  to  the  time  selected  for 
the  perpetration  of  such  acts,  the  usual  hour  being  as  he  said, 
"  that  in  which  the  whole  community  wore  wrapped  in  repose, 
that  was  the  hour  in  which  the  incendiary  applied  the  torch  to 
his  property  relying  upon  the  consciousness  of  being  unseen  by 
any  human  eye — still  there  was  an  All-Seeing  Eye,  from  which 
his  most  secret  machinations  were  not  concealed."  From  the 
evidence  adduced  on  the  part  of  the  Crown,  there  existed  strong 
doubts  as  to  the  guilt  of  the  prisoner,  who  in  the  event  of  the 
establishment  of  such  doubts,  must  still  retain  his  character. 
Notwithstanding  existing  doubts,  which  were  certainly  very 
strong,  evidence  would  also  be  brought  forward  which  would 
not  only  tend  still  further  to  confirm  those  doubts,  but  by 
^which  the  prisoner  would  be  enabled  to  leave  that  Court  with- 
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out  the  slightest  stain  upon  his  reputation ;  and  in  the  posses- 
sion of  that  good  character  which  he  is  admitted  upon  all  hands^ 
to  have  so  long  enjoyed.  Upon  them  rested  the  responsibility 
of  the  vindication  of  that  character  and  reputation,  of  so  much* 
consequence,  not  alone  to  the  prisoner,  but  also  to  his  family. 
Not  alone  the  responsibilities,  but  also  the  consequences  were 
of  so  serious  a  character,  that  they  were  bound  to  sift  every 
particle  of  evidence  against  the  prisoner,  more  particularly 
when  those  consequences  were  likely  not  alone  seriously  to- 
afiect  the  prisoner  himself  but  also  his  family.  The  prisoner,- 
a  man  verging  on  70,  and  his  wife,  a  creditable  old  lady,  had 
both  lived  long  and  respectably  in  this  community,  and  had 
brought  up  their  family.  Were  they  prepared  to  return  such 
a  verdict  as  would  commit  this  man  to  a  felons  cell,  and  irre- 
trievably injure  the  prospects  of  himself  and  family  ?  Although 
they  had  been  told  by  the  Attorney  General  that  the  interests- 
of  the  Crown  and  of  the  public  were  to  be  protected,  the  inter- 
ests of  the  prisoner  were  also  committed  to  their  chai*ge.  It 
would,  however,  appear  that  some  victim  should  be  offered  up 
in  atonement  for  the  incendiarism  alleged  to  be  prevalent  in 
this  community,  an  imputation,  liowever,  which  he  considered- 
as  untenable  in  the  absence  of  proof  and  which  is  too  often 
urged  when  the  property  of  the  poor  man  is  accidentally  de- 
stroyed. In  the  present  instance  the  agent  of  the  Phcenix 
Assurance  Co.  had  sworn  that  the  property  of  the  prisoner  had 
been  insured  for  an  amount  for  which  he  (Mr.  Bendell)  felt  it 
was  well  worth,  that  he  had  paid  his  premium  regularly ;  but 
now  when  his  property  had  been  destroyed,  the  company  in- 
stead of  paying  him  for  the  loss  sustained,  had  put  him  on  his 
trial  for  arson,  and  wished  to  consign  him  to  a  felon's  cell. 
(Here  the  learned  counsel  for  the  prisoner  having  referred  to 
some  of  the  evidence  on  the  part  of  the  Crown,  continued.) 
The  Fire  Companies  were  certainly  an  honorable  body  of  men, 
but  he  was  sorry  to  have  to  say  that  any  of  their  officers  should 
take  upon  them  the  role  of  the  detective,  and  when  any  man 
had  done  so,  he  should  be  regarded  as  actuated  by  some  animus 
against  the  prisoner.  The  witness  referred  to  in  his  evidence 
admitted — in  his  cross-examination  had  been  obliged  to  swear, 
that  the  separate  fires  might  have  had  a  common  origin.  It 
had  also  been  admitted  in  the  evidence  before  them,  that  fire 
was  erratic  in  its  nature,  that  it  was  impossible  for  anyone  to- 
say  in  what  part  of  the  house  the  fire  might  have  originated. 
Nothing  was  more  likely  than  that  the  bottles,  one  of  which- 
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.contained  a  small  quantity  of  turpentine,  should  be  found  in 
the  house  of  the  prisoner,  who  was  a  carpenter  and  was  in  the 
iiabit  of  doing  his  work  in  dififerent  parts  of  the  house.  What 
man  would  be  safe  if  such  evidence  was  allowed  to  have  weight  ? 
In  the  house  of  what  tradesman  was  not  kerosene  oil  or  tur- 
pentine to  be  found  ?  Still  the  witnesses  in  cross-examination 
had  been  obliged  to  admit  that  there  was  no  importance  to  be 
.attached  to  those  facts.  The  saucer  referred  to  in  evidence 
had  been  used  for  the  purpose  of  receiving  the  droppings  of  a 
leaky  kerosene  lamp ;  it  showed,  however,  how  trivial  the  case 
was,  when  such  a  "  will  o*  the  wisp "  was  brought  forward. 
Next,  upon  the  whitewash  brush,  the  sensitive  olfactory  organs 
of  Mr.  Boggan  detected  the  smell  of  either  kerosene  or  turpen- 
dne ;  but  Mrs.  Kenny  used  that  brush  for  certain  domestic 
purposes.  All  the  witnesses  had  deposed  to  circumstances 
.connected  with  the  fire,  which  Mrs.  Kenny  had  admitted  was 
through  her  neglect.  If  such  was  wilful  upon  her  part  she 
should  have  been  included  with  the  prisoner  in  the  indictment; 
but  he  did  not  for  one  moment  mean  even  to  impute  any  such 
wilfulness  to  her.  The  agent  of  the  company  was  anxious  for 
jbl  conviction,  the  prisoner  was  to  be  hunted  down,  a  formidable 
array  of  counsel  was  retained,  and  it  was  thought  necessary 
4;hat  a  victim  should  be  offered  up  on  the  altar  of  public  jus- 
tice. All  the  circumstances  of  the  case  should  be  looked  upon 
^ith  the  greatest  doubt,  and  he  considered  that  the  difiTerence 
•of  opinion  between  Mr.  Boggan  and  Mr.  Eendell  as  to  the 
4)rigiu  of  the  fire  in  the  cockloft  alone,  left  ample  room  for  such 
doubt.  The  learned  gentleman  reviewed  at  some  time  the  evi- 
dence of  different  members  of  the  fire  brigades,  and  continued. 
There  was  not  probably  one  fire  in  the  house  which  the  pri- 
.soner  or  his  wife,  if  produced,  could  not  have  accounted  for. 
The  shavings  in  the  workshop  had  been  there  for  days,  and  in 
Xhe  boiling  of  a  glue-pot,  or  in  other  matters  connected  with 
his  business,  it  was  not  unreasonable  that  a  fire  might  have 
-occurred  in  that  part  of  the  house. 

There  was  next  the  evidence  of  some  members  of  the  Police 
Force.  He  did  not  mean  to  cast  any  reflection  upon  that 
force,  but  the  evidence  of  some  of  its  members  was  not  of  a 
x^haracter  that  implicit  reliance  could  be  placed  upon  it.  For 
instance.  Sergeant  John  B.  McCowen  said  that  he  was  the  first 
who  gave  the  alarm,  whereas  such  was  not  really  the  case,  as 
it  was  a  Mr.  James  Moore,  as  would  be  proved,  who  had  first 
^ven  the  alarm  and  aroused  the  neighbors,  and  the  children 
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leen  by  McCowen  were  probably  those  of  the  neighbors  who^ 
were  then  up.  As  to  the  oonversations  alleged  to  have  taken 
place  between  the  prisoner  and  the  last  named  witness,  it  was- 
more  than  likely  that  they  had  taken  place,  and  had  got  con- 
fused  and  misunderstood  by  him.  The  prisoner  stated  that  he- 
had  been  at  a  friend's  house  that  evening  but  not  being  a  man 
of  late  hours,  was  at  home,  and  as  stated  in  the  last  conver- 
sation, and  in  his  voluntary  statement,  was  near  being  burned 
in  his  bed.  The  fire  had  not  been  the  consequence  of  his  own 
hand,  but  of  that  of  Mrs.  Kenny,  and  there  was  no  evidence  of 
fraudulent  removal  of  furniture.  A  man  in  his  position  may 
not  have  very  valuable  furniture,  but  still  there  had  been* 
amongst  his  furniture  such  articles  as  a  valuable  feather  bed 
with  other  things  in  the  attic ;  and  the  amount  of  £50  was- 
very  small  iude^  to  cover  the  loss  of  furniture.  He  was  pre- 
pared to  prove  that  Mrs.  Kenny  was  the  first  who  gave  the* 
alarm  to  the  neighborhood  by  knocking  at  the  partition  be- 
tween her  house  and  that  of  Keough,  saying  at  the  same  time 
that  fire  had  broken  out.  There  was  a  most  material  witness, 
Bridget  Keough,  who  had  been  examined  at  the  Police  Court,, 
and  whose  name  was  on  the  back  of  the  indictment,  but  who 
had  been  kept  back  because  she  could  have  given  evidence 
favorable  to  the  prisoner.  Having  made  some  further  review 
of  the  Crown  evidence,  the  learned  gentleman  again  resumed. 
Sergeant  McCowen  was  not  the  first  who  gave  the  alarm,  and 
he  should  also  prove  out  of  the  mouth  of  a  witness,  the  next- 
door  neighbor  of  the  prisoner,  one  who  beyond  all  others  was 
likely  to  sufifer  by  the  consequences  of  the  fire,  that  the  differ- 
ent fires  in  the  house  were  the  consequences  of  one  original 
fire.  The  Crown  had  not  only  by  the  evidence  of  their  own 
witnesses  raised  doubts  in  favor  of  the  prisoner,  but  had  alsa 
proved  his  innocence.  The  evidence  advanced  on  the  part  of 
the  Crown  had  been  quite  sufficient  for  that  purpose,  but  his 
client,  the  prisoner  at  the  bar,  wished,  for  the  sake  of  his  family 
and  friends,  to  leave  that  court  with  a  character  as  unimpeach- 
able as  on  the  9th  of  October  last.  The  case  of  the  Crown 
was  full  of  doubts,  each  if  possible  giving  stronger  proof  of  his 
innocence. 

The  witnesses  for  the  defence  were  then  called  as  follows : 
James  Moore,  being  called  and  sworn,  was  examined  by  Mr. 
l^nsent,  and  deposed  as  follows : 

Was  watching  my  hay  on  the  Signal-hill  road  on  the  night 
of  the  9th  of  Oct  last    About  12  o'clock  my  attention  was- 
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attracted  by  a  flame  in  the  direction  of  Fort  William.  I  went 
down  in  about  a  quarter  of  an  hour — the  man  who  was  enga- 
ged watching  Mr.  Lindberg's  property  accompanied  me.  When 
first  seen  by  me,  I  thought  it  might  bo  the  gas  lamp,  it  was 
sometimes  bright,  at  another  time  dim.  I  met  the  watchman 
on  the  way  down  the  hill.  Said  to  him,  this  looks  something 
like  a  fire,  if  not  it  is  the  gas  lamp ;  it  was  hazy.  Went  to  my 
own  house  at  the  foot  of  the  hill  to  take  a  cup  of  tea ;  took  off 
my  coat  and  hat.  Saw  the  light  blazing  in  at  my  windows ; 
went  to  the  door.  Saw  Mr.  Lindberg's  man  coming  down  the 
hill — we  ran  off  together  to  the  scene  of  the  fire;  I,  being 
smarter  than  the  old  man,  arrived  first  and  knocked  at  the 
neighbor's  doors,  that  of  Mr.  Thomas  Donahoe  in  particular — 
called  out  "  Fire,  fire."  The  prisoner  lived  next  door — the  fire 
then  blazed  out ;  I  drove  in  prisoner's  door — it  was  not  bolted 
or  barred ;  I  said  "  Kenny,  you  will  be  burned  in  your  house  !*' 
Some  one  said,  in  reply,  "  My  God,  the  house  is  on  fire."  The 
prisoner  and  his  wife  were  in  the  shop — there  was  no  police- 
man there  when  I  came ;  I  said  to  the  watchman  "  Come  and 
assist  me,  till  we  take  out  the  things  " ;  he  said  "  I  will  go  and 
ring  the  bell " ;  I  said  "  No,  go  and  watch  your  master's  pro- 
perty ";  he  went  away;  I  then  went  to  Kough's — drove  in  the 
door  and  lock — called  repeatedly  before  anyone  came  down 
stairs ;  called  at  Prowse's  next  door ;  no  policeman  or  anyone 
else  then  on  the  street. 

Cross-examined  by  the  Attorney  General :  Spoke  to  Kenny 
on  the  night  of  the  fire ;  in  conversation  with  him  at  ditl'erent 
times  since — he  said  I  was  the  first  who  arrived ;  Kenny  and 
Mrs.  Kenny  were  in  the  shop  when  I  arrived — the  fire  was 
breaking  out  at  the  end ;  I  could  see  it  through  the  windows — 
I  think  it  was  at  the  northward ;  on  going  in  saw  a  hole  coming 
down  into  the  shop— it  was  burning ;  could  not  say  whether 
Kenny  or  Mrs.  Kenny  were  dressed,  or  whether  Kenny  had  his 
coat  or  hat  on.  It  was  a  few  minutes  after  twelve  when  I  was 
watching  my  hay ;  came  down  in  a  few  minutes — did  not  remain 
to  finish  the  cup  of  tea,  but  ran  immediately  to  Kenny's ;  arrived 
there  in  about  two  minutes — think  by  the  clock  it  would  have 
been  about  a  quarter  of  an  hour  from  the  time  I  first  saw  the 
fire  until  my  arrival  at  Kenny's ;  drove  in  the  door — it  was  not 
barred  inside — drove  in  the  latch ;  never  went  further  than 
shop  door — it  was  not  bolted  or  barred ;  the  neighborhood  was 
quite  quiet ;  I  said  "  Kenny,  your  house  will  be  burned  " ;  some- 
one replied,  "  My  God,  we  will  be  all  burned."     Upon  coming 
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out  from  Kough's  met  Kenny  a  second  time ;  when  I  first  went 
to  Kenny's  saw  the  hole  in  the  shop — had  not  much  conversa- 
tion then  as  I  went  to  give  the  alarm  next  door  My  house  is 
situated  a  few  yards  from  the  biidge,  at  tho  foot  of  the  hill ; 
the  fire  was  blazing  through  the  gable  end  when  I  went  out. 

By  the  Court :  Did  not  see  anyone  in  the  house  but  prisoner 
and  wife ;  went  different  times  to  Kough's — helped  them  out 
with  many  things — took  nothing  out  of  Kenny's ;  Kenny  and 
wife  were  dressed — cannot  say  what  clothing  she  had  on  ;  was 
only  once  at  Kenny's  house — was  kicking  and  calling  for  some 
minutes  at  Kough's ;  they  appeared  to  be  packing  upstairs,  and 
answered ;  the  reason  I  called  was,  I  was  afraid  some  of  them 
might  not  be  able  to  come  down  stairs,  and  that  if  the  fire 
broke  in  on  them  they  could  not  come  down ;  when  I  went  to 
Kenny's  the  hole  was  burning  in  the  shop— the  fire  was  in  the 
northeast  pjirt  of  the  house  some  yards  from  the  shop. 

Re-examined :  Do  not  think  Kenny  had  any  hat  on— cannot 
say  whether  he  hud  a  coat  on  or  not. 

Margaret  Kough,  being  next  called  and  sworn,  was  examined 
by  Mr  Pinsent,  and  deposed  as  follows : 

Am  daughter  of  Peter  Kough,  next-door  neighbor  of  the 
prisoner;  remember  the  night  of  the  fire;  Mrs.  Kenny  first 
alarmed  us  that  night  by  knocking  at  the  front  door ;  I  was 
the  first  awakened  and  then  awoke  my  father  and  mother. 
Have  seen  a  saucer  at  Kenny's  used  for  receiving  the  droppings 
of  a  leaky  kerosene  lamp;  know  nothing  about  the  brush 

Cross-examined  by  Attorney  General:  Live  next  door  to 
Kenny's ;  cannot  say  how  long  after  Mrs.  Kenny  Moore  knocked 
— it  might  be  about  ten  minutes;  did  not  hear  the  police  knock 
— saw  that  some  time  after;  saw  the  prisoner — he  did  not 
knock ;  heard  no  knocking  at  the  partition — partition  is  of 
single  board — slept  at  the  further  end  of  the  house;  Moore 
made  a  great  deal  of  noise ;  heard  no  noise  before  Mrs.  Kenny 
knocked  at  the  door — she  said  the  upstairs  was  on  fire ;  do  not 
know  whether  she  meant  first  floor  or  attic — she  said  "  Come 
down  " ;  when  Mrs.  Kenny  knocked  the  bar  was  on  the  door — 
I  took  the  bar  off.  and,  before  going  up  again,  closed  the  door; 
when  I  looked  out  of  the  door  did  not  see  any  of  Mrs.  Kenny's 
furniture  in  the  street — it  was  a  fine  night;  did  not  see  much 
appearance  of  the  fire — it  was  only  then  commencing — ten 
minutes  after  it  was  well  under  way ;  was  not  at  Kenny's  since 
the  fire — heard  nothing  about  the  fire  down  below  where  pri- 
soner used  to  work;  could  not  exactly  say  whether  Moore 
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'<!aine  upstairs  first,  he  did  afterwards  to  assist  in  removal  of 
ibings ;  could  not  say  what  was  the  time,  as  the  clock  was  not 
going ;  did  not  see  the  prisoner  when  I  came  down — Mrs.  Kenny 
^ent  away  immediately. 

Be-examined :  Mrs.  Kenny  might  have  knocked  at  the  par- 
tition— did  not  hear  her. 

By  the  Court:  The  police  came  some  lime  after  Moore; 
iather  and  mother  were  asleep  when  Mra.  Kenny  knocked; 
Mrs.  Kenny  knocked  about  ten  minutes  before  Moore. 

Peter  Kough,  being  called  and  sworn,  was  examined  by  Mr. 
Pinsent,  and  deposed  as  follows : 

Am  next-door  neighbor  of  the  prisoner ;  he  is  a  good  man, 
so  far  as  I  know ;  remember  the  night  of  the  lire — was  in  the 
house  since ;  the  stairs  leading  to  the  attic  is  more  like  a  step- 
ladder  than  a  stairs ;  the  partition  beyond  the  door,  near  the 
■stairs,  bulged  out  and  had  a  hole  in  it ;  to  the  best  of  my  know- 
ledge and  belief,  fire  coming  from  the  attic  took  the  skirting 
board  and  burned  through  the  partition  into  the  sofa ;  to  the 
best  of  my  knowledge  and  belief,  all  the  fires  on  that  floor  and 
.attic  were  caused  by  one ;  no  one  can  acx^ount  for  fire  when 
once  it  is  lit  up. 

Cross-examined  by  the  Attorney  General :  Am  a  carpenter 
— believe  I  have  some  knowledge  of  combustibles;  tire  is  very 
•erratic — if  air  once  comes  near  it  there  is  no  accounting  for  it ; 
to  the  best  of  my  knowledge  and  belief  it  originated  within 
eight  feet,  ten  inches  of  my  gable-end;  the  prisoner  showed 
me  all  through  the  house — he  was  authorized  to  do  so ;  never 
had  any  quarrel  with  him ;  am  of  opinion  that  he  had  nothing 
to  do  with  the  fire ;  he  was  authorized  by  his  lawyer  to  have 
,an  examination,  and  never  had  any  conversation  about  the  fire 
with  me,  either  before  or  since ;  the  prisoner  said  I  might  as 
-well  earn  the  money  as  another ;  saw  shavings  under  the  car- 
penter's bench — there  was  a  large  quantity ;  was  told  by  Mrs. 
Kenny,  long  before  the  tire  occurred,  that  the  fire  in  the  base- 
ment had  been  caused  by  a  match  carelessly  thrown  there  by 
her  after  lighting  a  lamp ;  do  not  know  when  I  am  to  be  paid 
— received  no  promissory  note — was  not  promised  to  be  paid 
out  of  the  insurance  money;  from  examination  of  the  house, 
I  arrived  at  the  conclusion  that  the  fires  in  the  second  storey 
were  communicated  from  the  attic ;  there  was  another  engaged 
in  the  examination  who  formed  the  same  opinion ;  did  not  hear 
Moore  making  any  noise — saw  him  upstairs  afterwards ;  it  was 
Mrs.  Kenny  who  first  alarmed  us ;  I  had  my  bed  packed  up  in 
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the  shop,  one  side  of  the  door  open ;  Mrs.  Kenny  said  "  Comer- 
down,  come  down,  the  attic  is  on  fire " ;  my  girl  alarmed  me- 
and  my  wife ;  when  I  got  up  could  see  no  fire  at  first 

By  the  Court:  Surveyed  the  house  last  Tuesday;  never  was 
inside  the  house  from  the  time  of  the  fire  until  Tuesday  last 

Be-examined:  The  fire  in  the  basement  which  had  been 
caused  by  the  match  had  nothing  whatever  to  do  with  the 
other  fires ;  Thomas  Murphy  and  I  examined  the  house — ^he  is 
of  the  same  opinion ;  if  the  fires  in  the  attic  had  been  of  an 
incendiary  character  the  least  fire  thrown  upon  the  shavings 
there  would  have  caused  all  to  blaze ;  when  I  saw  Kenny  at 
the  time  of  the  fire  he  wa3  in  his  shirt-sleeves. 

Ke-examined  by  the  Court :  A  long  time  before  the  last  fire, 
Mrs.  Kenny  told  me  she  was  near  setting  fire  to  the  house  with 
a  match ;  she  said,  after  lighting  a  candle  or  lamp  for  some 
purpose,  she  threw  the  match  from  her,  and  after  some  time 
the  shavings  ignited.  Saw  Kenny  and  wife  on  Tuesday — when 
I  went  to  the  house  to  investigate  the  large  fire  he  requested 
me  to  go  below,  in  consequence,  he  said,  of  reports  which  had 
gone  abroad  concerning  it ;  heard  no  noise  at  the  time  of  the 
fire  before  I  was  alarmed  by  my  daughter;  the  next  partition 
to  where  I  slept  is  double  ceiled  on  the  stud. 

The  next  witness.  Thomas  Murphy,  being  called,  but  not 
being  in  court,  Mr.  Pinsent  stated  that  the  witness  last  called 
had  been  in  attendance,  but  was  unavoidably  absent,  as,  being 
a  tradesman,  he  had  consequently  been  obliged  to  return  to  his 
work;  the  evidence  for  the  defence  being  thereby  shortened 
the  prisoner  had  to  rely  upon  the  weakness  of  that  of  the 
Crown.  The  learned  counsel  here  reviewed  some  of  the  evi- 
dence on  the  part  of  the  Crown,  contrasting  it  with  that  of  the 
defence,  in  the  first  place  that  of  Sergeant  McCowen  and  Mr. 
Moore  concerning  the  first  alarm  given,  and  further  stated  that 
if  the  prisoner's  wife  could  be  brought  forward  as  a  witness, 
which  unfortunately  could  not  be  done,  it  would  probably  alter 
the  case  most  materially,  as  she  in  all  probability  could  account 
in  a  satisfactory  manner  for  the  origin  of  the  fire. 

The  learned  counsel  for  the  prisoner  continued  still  further 
to  review  the  evidence  on  both  sides  at  some  length,  and  con- 
cluded by  referring  to  that  of  Peter  Kough,  who,  he  said,  being 
the  next-door  neighbor  of  the  prisoner  and  being  most  likely  ta 
sufiTer  from  the  consequences  of  the  fire,  would,  in  his  (Mr.  P's)* 
opinion,  be  unwilling  to  give  evidence  in  favor  of  the  prisoner 
if  guilty  of  the  charges  imputed  to  him  by  the  Crown. 


QUEEN  V.  KENNY.  448- 

The  case  for  the  defence  being  here  closed,  the  Attorney 
General  i^n  addressed  the  jury. 

The  Chief  Justice  then  charged  the  jury  in  a  clear  and 
explanatory  manner,  elucidating  the  facts  and  reviewing  the 
evidence  of  different  witnesses  as  he  proceeded.  The  following 
is  a  summary  of  His  Lordship's  charge : — 

The  prisoner  was  charged  with  having  wilfully  and  feloni- 
ously set  fire  to  his  house  on  the  night  of  the  9th  of  October 
last  with  the  intention  of  defrauding  the  Phoenix  Fire  Assur- 
ance Co.,  of  London  —  to  this  charge  he  had  pleaded  "not 
guilty."  They  had  heard  the  evidence  on  both  sides,  and  if, 
after  hearing  that  evidence,  there  should  exist  in  their  minds 
any  reasonable  doubt  or  uncertainty  as  to  his  commission  of 
the  crime,  it  would  be  their  duty  to  acquit  him.  But  if,  on  the* 
other  hand,  they  should  be  convinced  that  he  had  done  so,  with 
the  intent  to  defraud  the  company  as  alleged,  it  would  bo  their 
duty  to  find  him  guilty.  This  duty  would  be,  no  doubt,  un- 
pleasant to  them,  as  it  would  be  to  all  other  juries  under  simi- 
lar circumstances.  It  was  certainly  painful  to  see  a  man  at  the 
prisoner's  time  of  life  placed  in  such  a  position,  more  particu- 
larly one  who  had  borne  such  a  good  character  amongst  his 
neighbors.  In  a  case  where  the  evidence  is  nicely  balanced 
between  the  Crown  and  the  prisoner,  character  is  very  often  a 
point  of  great  importance ;  but  he  should  also  tell  them  that  - 
where  evidence  is  sufficiently  clear  as  to  the  guilt  of  the  pri- 
soner, evidence  of  character  was  more  matter  of  consideration' 
for  the  court  than  for  the  jury.  If  the  guilt  of  the  prisoner 
should  be  established  by  the  evidence,  and  that  he  previously 
should  have  had  the  fortune  to  be  possessed  of  a  good  charac- 
ter, it  would  be  but  adding  one  more  to  the  many  cases  coming 
within  their  own  experience  of  persons  who,  having  for  a  long 
period  maintained  their  characters,  in  an  evil  hour  had  yielded 
to  temptation.  The  evidence  in  the  case  under  consideration 
of  the  court  was,  as  the  learned  Attorney  General  had  observed, 
almost  wholly  circumstantial,  by  which,  although  the  prisoner 
might  not  actually  have  been  seen  to  commit  the  offence,  still 
a  number  of  circumstances  or  facts  being  brought  together  and 
connected,  a  chain  of  evidence  is  established  upon  which  was 
based  the  charge  against  the  prisoner.  The  questions  to  be 
determined  were  two — first,  as  to  whether  the  prisoner  had 
committed  the  offence,  and  second,  whether  he  had  done  so 
with  intent  to  defraud.  Upon  the  question  as  to  the  setting 
fire  to  the  house,  the  Crown  put  the  case  thus :  there  had  been« 
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in  the  house  several  separate,  distinct  and  unconnected  fires — 
that  those  were  not  accidental,  and  must,  therefore,  have  been 
wilful — who  were  the  inmates  of  the  house?    None,  except 

^  the  prisoner  (Kenny)  and  his  wife — there  did  not  appear  to 

.have  been  any  lodgers.  Then  the  motive  was  that  the  prisoner 
had  an  insurance  on  his  property.    Next,  in  relation  to  his  con- 

.duct  at  the  time  of  the  fire,  evidence  was  adduced  for  the  pur- 
pose of  establishing  his  guilt.     It  was  unnecessary  that  he 

. should  go  through  the  entire  evidence,  but  if  the  jury  should 
be  desirous  of  hearing  any  portion  of  it  before  rendering  their 
verdict  the  Court  would  read  it  for  their  information.     He, 

.however,  considered  that  the  evidence  must  be  fresh  in  their 
minds,  as  the  learned  counsel  on  both  sides  had  already  referred 

cto  it  in  the  course  of  their  observations.  The  evidence  of  the 
first  witness  on  the  part  of  the  Crown,  Mr,  Francis  Boggan, 
being  of  an  important  character,  he  would  first  refer  to  it  for 
their  information.  [His  Lordship  having  reviewed  portions  of 
Mr.  Boggan's  evidence,  continued] :  The  learned  counsel  for  the 
prisouer  had,  in  the  course  of  his  observations,  referred  in 
rather  strong  terms  to  the  connection  of  this  witness,  as  also 

.of  Mr.  Eendell,  agent  of  the  Phoenix  Fire  Assurance  Co.,  with 
this  case.  Whilst  agreeing  with  the  learned  gentleman  as  to 
the  high  character  of  the  Volunteer  Fire  companies,  he,  how- 

.  ever,  should  differ  with  him  as  to  his  opinion  of  their  duties. 
As  to  the  agent  of  the  Phosnix  Fire  Assurance  Co.,  Mr.  Kendell, 
that  gentleman,  by  his  co-operation  in  bringing;  the  prisoner  to 
justice,  was  but  simply  acting  in  discharge  of  his  duty ;  as  also 
the  police,  who  in  common  with  the  firemen,  were  entitled  to 
the  thanks  of  the  community.     He  particularly  disagreed  with 

vthe  learned  counsel  for  the  prisoner  in  the  opinion  that  fire- 

,meu,  in  the  investigation  of  the  causes  of  fire,  went  beyond 
their  duty,  as  he  (the  Chief  Justice)  felt  called  upon  to  say 
that  in  doing  so  they  but  acted  in  the  discha^e  of  their  duty. 
[His  Lordship  here  reviewed  the  evidence  of  Mr.  Rendell,  com- 
paring it  with  that  of  the  previous  witness,  and  next  reviewed 

>in  order  the  evidence  of  various  Crown  witnesses,  commenting 
upon  and  elucidating  the  facts  in  connection  therewith  as  he 
proceeded.  Having  reviewed  the  Crown  evidence.  His  Lordship 
next  proceeded  to  review  that  of  the  defence  in  a  simUar  man- 
ner and  with  equal  perspicuity  as  in  the  former.  In  conclusion. 
His  Lordship  observed]:  The  evidence  of  Peter  Kough  was 
certainly  most  remarkable.  It  was  for  the  jury  to  contrast 
Kough's  evidence  with  that  of  other  witnesses,  and,  having 
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done  80,  to  say  whether  they  should  credit  his  testimony  in 
preference  to  that  of  so  many  others  who  had  spoken  so  clearly 
and  positively  on  the  subject.    All  the  evidence  was  to  be' 
carefully  weighed  and  impartially  considered  by  them  as  an 
honest  jury  in  the  faithful  and  independent  discharge  of  their 
duty  as  protectors  of  the  interests  of  society,  and  if  they  saw 
a  good,  reasonable  and  substantial  doubt  they  were  to  give  the  * 
prisoner  the  full  benefit  of  it.     But  if,  on  the  contrary,  they 
were  convinced  from  the  evidence  of  his  guilt,  however  painful* 
it  might  be  to  their  feelings,  they  were  bound  to  return  a  ver- 
dict accordingly. 

The  jury  then,  about  a  quarter  to  five  p.  m.,  retired,  and  re- 
turned into  court  about  six  with  a  verdict  of  guilty. 

The  prisoner  was  sentenced  to  twelve  months'  imprisonment. 
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1872,  July,    HOYLES,  C\  J. ;  Eobinson,  J. ;  Hayward,  J. 

Trover^-SeaU  panned  on  ice  Jields — Reducing  into  possession —Abandonynent— 

Recovery— Oift  of  seals  panned  on  ice  Jields  not  reduced  into 

possession — Practice— Sew  trial. 

In  an  action  of  trorer  brought  to  rpcover  tho  value  of  eiglit  hundred  seals  allegett 
to  hare  been  wrongfullj  taken  at  the  seal-fishery,  it  appeared  that  the  plaintiff 
bad  found  a  quantity  of  seals  panned  and  flagged  by  one  White,  who  had 
abandoned  them  himself,  but  had  sent  a  message  to  the  defendant  that  he 
might  take  the  seals  so  left  on  tho  ice.  The  defendant  proceeded  to  the  locality 
where  the  seals  were  and  found  that  the  plaintiff  had  taken  some  of  them  on 
board  his  vessel,  had  connted  others  of  the  patch,  and  was  in  the  act  of  taking 
on  board  his  vessel  the  remainder,  his  crew  tlien  being  in  charge.  Tlie  defen- 
dant then  took  charge  of  the  remainder  of  the  seals  and  had  them  conveyed 
on  board  his  own  vessel,  and  refused  to  permit  the  plaintiff  to  participate  in 
the  same.  In  an  action  by  the  plaintiff  for  the  seals  so  taken  the  jury  found 
for  the  plaintiff ;  on  a  rule  nisi  to  set  aside  the  verdict, 

/rr2d— Making  the  rule  absolute  (Hayward,  J.,  differing),— there  was  a  valid  gift 
from  White  to  the  defendant  such  as  would  cause  a  legal  transfer  of  property  ; 
and  further,  it  was  in  the  power  of  White  to  transfer  property  floating  on  the 
sea  whieh  he  had  himself  the  power  to  secure. 

Held— Tht  principle  of  constmctive  possession  of  the  whole  by  reason  of  posses- 
sion of  a  part  does  not  apply  in  the  case  of  seals  situated  as  these  were,  iu ' 
relation  to  mere  finders  who  were  not  killers. 
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This  case  was  a  rule  nid  to  enter  a  non-suit  or  set  aside,  as 
.contrary  to  evidence,  a  verdict  obtained  by  the  plaintiff  in  an 
.action  of  trover,  tried  last  November  in  the  Northern  Circuit 
Court  before  me  at  Harbor  Grace. 

The  main  facts  of  the  case  are  as  follows : 

In  the  month  of  April,  1870,  the  schooner  Native  Lass,  Doyle, 
tmaster.  was  engaged  in  the  prosecution  of  the  seal-fishery  off 
the  island  of  Fogo,  and,  about  seven  or  eight  o'clock  in  the 
morning  of  the  8th  of  the  month,  Doyle,  seeing  a  flag  flying  in 
the  ice  about  two  or  three  miles  off,  sent  his  crew  out  to  it 

When  the  men  left  the  vessel  the  weather  was  thick  and  no 
.other  vessels  could  be  seen,  but,  as  they  neared  the  flag,  the 
weather  clearing  somewhat,  they  saw  on  the  other  side  of  the 
flag,  seven  or  eight  miles  away,  as  they  alleged,  and  working 
through  the  ice  with  sails  and  steam,  two  steam  ships,  both  of 
which  they  had  noticed  in  the  ice  the  day  before,  and  which, 
as  afterwards  appeared,  were  the  Nimrod,  Capt.  White,  and  the 
Panther,  commanded  by  the  defendant. 

On  arriving  at  the  flag  they  found  it  to  be  a  house-flag  of 
Messrs.  Job  Brothers,  placed  apparently,  with  another  flag  and 
with  pieces  of  canvas  marked  "Nimrod,  E.  White,"  for  the 
purpose  of  distinguishing  three  pans  of  piled  and  sculped  seals, 
several  of  which  were  similarly  marked. 

After  consulting  together,  Doyle's  men,  under  the  belief,  as 
they  swore,  that,  there  being  no  one  left  to  watch  these  seals, 
they  might  be  appropriated  by  the  firat  finder,  took  down  the 
flags  and  removed  the  canvas  badges,  and,  while  two  of  their 
number  remained  to  watch  the  seals,  the  rest  returned  each 
with  a  tow  to  the  Native  Lass, 

After  depositing  their  tows  on  board  they  returned  to  the 
pans,  but  found  there  a  large  number  of  the  defendant's  men, 
who,  acting  as  appeared  under  directions  received  from  the 
owner  (White)  to  take  these  seals  and  bring  him  his  flag,  pre- 
vented Doyle's  men  from  further  interfering  with  the  seals,  and 
themselves  took  them  on  board  the  Panther. 

At  the  close  of  the  plaintifi^s  case  defendant's  counsel  moved 
for  a  non-suit,  on  the  ground  that  the  plaintiff  had  shown 
neither  property  or  right  of  possession  in  the  seals ;  but  I  de- 
clined to  stop  the  case,  and  the  defendant  proceeded  to  justify 
the  taking  under  the  authority  of  White's  directions  above 
mentioned. 

The  jury  were  directed  that  in  default  of  a  general  abandon- 
jment  by  White  of  his  property  in  the  seals,  which  the  evidence 
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^d  not  seem  to  establish,  the  plaintiff  had  no  right  to  take 
them ;  but  that,  although  they  had  no  right  as  against  White, 
their  mere  possession,  which  for  the  determiuatiou  of  this  trial 
the  jury  were  to  assume,  would  give  them  a  right  of  action 
jigainst  any  other  wrong-doer  who  deprived  them  of  such  pos- 
session; that  the  main  question  was,  were  the  defendants 
wrong-doers ;  if  so,  the  jury  should  find  for  the  plaintiffs,  but 
that,  if  they  acted  by  the  direction  and  under  the  authority  of 
White,  they  were  not  wrong-doers,  and  the  verdict  should  be 
for  the  defendants. 

The  jury  found  for  the  plaintiffs  for  eight  hundred  seals,  at 
13s.  4d.,  $2,132.22. 

After  hearing  the  argument  on  the  rule  and  fully  considering 
the  circumstances  of  this  case,  I  am  of  opinion  that,  except  iis 
to  two  hundred  seals,  of  which  theie  is  some  slight  evidence  to 
show  that  the  plaintiff's  men  took  possession  by  counting,  the 
plaintiffs  did  not  establish  a  prima  facie  case.  They  had  no 
property  in  any  of  the  seals,  and  the  remainder  of  them  beyond 
the  two  hundred  they  neither  took  possession  of  nor  had  they 
any  right  of  possession  to  them,  and  for  these,  therefore,  they 
<M)uld  not  maintain  either  trespass  or  trover,  (Chitty  on  Plead- 
^^f  P'  167),  und  on  this  account  alone  the  verdict  should  be 
set  aside.  I  think  it  imnecessary,  however,  to  dwell  upon  this 
point,  because  I  am  of  opinion  that  the  defendants  established 
a  good  defence  upon  the  merits. 

When  White,  on  the  morning  of  the  8th  of  April,  directed 

the  defendant's  men  to  take  these  seals  and  bring  him  his  flag, 

he  was  the  absolute  owner  of  them — Clift  vs,  Kearu,  Supreme 

Court,  1870, — and,  moreover,  could,  had  he  felt  disposed,  have 

brought  them  on  board  the  Nimrod,  for  he  was  not  above  two 

fniles  from  the  pan,  and  although,  by  reason  of  Doyle's  men 

having  previously  removed  his  flags,  he  may  for  the  time  have 

lost  sight  of  it,  his  men  knew  where  it  was  and  could  without 

diflSculty  have  found  it  and  taken  the  seals.     Being  the  owner 

ot  these  seals,  and  having,  therefore,  the  right  himself  to  take 

them,  he  could  authorize  Bartlett  to  take  them,  for  what  a  man 

may  lawfully  do  himself  in  his  own  affairs  he  may  authorize 

Another  to  do  for  him, — l^ory  on  Agency,  p.  2 ;  and  Bartlett, 

having  by  White's  authority  and  under  his  directions  taken  the 

Beals,  could  justify  such  taking  against  any  mere  wrong-doer 

such  as  Doyle  was,— iO  C.  B.  N.  S.  721. 

Mr.  Winter,  however,  contended  that  White  in  what  he  said 
did  not  intend  to  authorize  Bartlett  to  take  the  seals  on  his 
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(White's)  behalf,  but  meant  to  give  them  to  him,  and  that  sueb* 
gift  was  void  for  want  of  delivery ;  but  I  am  of  opinion  that 
the  question  of  intention  was  between  White  and  Bartlett 
only ;  that  whatever  was  White's  intention,  and  it  is  not  clear 
what  his  intention  was,  his  language,  if  language  has  any  mean- 
ing, conveyed  an  express  authority  to  Bartlett  to  take,  either  for 
himself  or  for  White ;  that  Bartlett  became  pro  hoc  vice  the- 
agent  or  servant  of  White,  and  that,  as  the  authority  thus- 
given  would  doubtless  have  rendered  White  liable  to  trespass 
had  the  taking  been  wrongful,  so  it  would  avail  to  justify  Bart- 
lett, the  taking  being  rightful ;  Bartlett's  defence,  in  short,  is 
in  another  form,  the  very  common  precedent  of  one  justifying, 
a  trespass  by  command  of  another  in  whom  the  property  in 
the  land  or  chattel  was. — 3  Chitty's  Pleading,  346. 

By  assuming  that  White  did  intend  to  tmnsfer  the  property 
in  the  seals  to  Bartlett,  it  would  not  necessarily  follow  that  the* 
gift  was  void  because  a  transfer  of  possession  did  not  accom- 
pany his  words. 

The  case  of  Irons  and  Sinallpiece,  S  B.  <k  Aid,,  upon  which- 
Mr.  Winter  relied  as  an  authority  for  the  position  that  delivery 
or  a  deed  is  necessary  to  constitute  a  valid  gift  of  a  chattel 
has  been  frequently  questioned — 2  M.  &  G,,  691 ;  2  Saund.  47, 
Bd, ;  1  C.  B.  381,  and  7,  Ex,  681, — as  it  has  also  been  approved 
and  recognised.— -Ks/ier's  Dig,,  1870, p,  S3;  18  C.  B.  N,  S„  615, 

But,  taking  for  granted  that  it  lays  down  the  law  correctly 
for  cases  to  which  it  applies,  the  circumstances  of  the  present 
case  fall,  not  within  it,  but  under  those  of  Hudson  &  Hudsonr 
cited  in  2  Saunders,  47  B.  D,,  in  which  it  was  held  that  if  A  in- 
London  gives  B  his  goods  at  York,  and,  while  B  is  proceeding 
to  take  possession,  a  stranger  takes  them  away,  B  shall  have 
trespass  or  trover  against  the  wrong-doer ;  and  of  Winter  and 
Winter,  9  W.  K  747,  a  very  recent  case,  in  which  it  was  held 
that  a  formal  delivery  of  a  chattel  is  not  necessary  to  perfect 
a  gift,  and  that  it  is  sufficient  that  the  donee  proceeds  in  ac- 
cordance with  the  gift  and  takes  possession. 

Now,  here  White,  so  far  as  he  could  (the  subject  of  the  gift 
being  at  a  distance),  transferred  his  right,  and  Bartlett,  by  pro- 
ceeding and  taking  possession  in  accordance  with  the  intention^ 
of  the  donor,  perfected  the  gift,  and  thus  gained  a  complete- 
title  to  the  seals. 

As  regards  the  claim  of  Doyle  to  hold  under  White's  alleged 
abandonment,  it  seems  to  me  to  be  wholly  untenable.  The  only 
evidence  of  any  abandonment  by  White  is  the  authority  given' 
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io  Bartlett  and  Whites  subsequent  departure.  But,  if  this 
^ere  an  abandoment,  it  was  mainly  a  special  one  limited  to 
Bartlett  alone,  such  as  White,  having  a  power  to  abandon  gene- 
rally, could  certainly  make,  for  the  greater  power  necessarily  in- 
cludes the  lesser. 

If,  on  the  other  hand,  White  had  no  such  power,  and  the 
abandonment,  so  called,  was  inoperative,  clearly  neither  Doyle 
nor  anyone  else  could  make  title  under  it. 

The  departure  c^mnot  be  separated  from  the  assignment  to 
Bartlett  and  construed  into  a  general  abandonment,  because  a 
general  abandonment  necessarily  involves  the  assent  of  the 
owner  to  the  chattel  becoming  the  property  of  the  first  finder ; 
but  the  assent  of  AVhite  was  only  to  the  seals  becoming  the 
property  of  Bartlett;  if  the  assignment  failed  in  that  it  failed 
altogether,  and  the  property  remained  in  White. 


Hon.  Mu.  Justice  Kobinson: 

This  cause  was  tried  in  Harbor  Grace  last  term  before  the 
Chief  Justice,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  82,132.32,  being  the  value  of  eight  hundred  seals  at  13s.  4d. 

A  rule  nisi  was  obtiiined,  returnable  before  this  court,  to  set 
that  verdict  aside,  on  three  grounds:  1st — Because  it  was  con- 
trary to  evidence ;  2nd — Because  evidence  was  improperly  re- 
jected ;  3rd — Because  the  plaintiff  had  neither  possession  nor 
property  in  any  of  the  seals,  and  should,  therefore,  have  be- 
come non-suit. 

To  consider  these  grounds  in  their  inverse  order  I  am  of 
opinion  that  the  plaintiff'  should  not  have  been  non-suited,  be- 
cause he  had  both  property  and  possession  in  some  of  the  seals 
of  which  the  defendant  deprived  him,  and  pro  tanto  had  a  good 
cause  of  action.  I  am  next  of  opinion  that  the  evidence  refused 
was  properly  rejected,  and  on  both  those  grounds  the  defendant 
has  failed ;  but,  on  his  first  objeebion  I  think  he  is  entitled  to 
succeed,  because  the  amount  of  the  verdict  is  much  larger  than 
the  evidence  warrants. 

Where  a  party  has  obtained  from  a  jury  a  verdict  of  which 
the  court  deprives  him,  he  may  fairly  expect  to  see  the  reasons 
on  which  the  court  acts,  and,  therefore,  I  will  briefly  Ptate  the 
grounds  of  my  judgment. 

None  of  these  eight  hundred  seals  were  killed  by  the  plain- 
.tiff;  they  had  been  killed,  piled,  marked  ;ind  H^^gged  by  the 

Af) 
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crew  of  the  steamship  Mmrod,  White,  master,  about  fifteen* 
days  before  the  plaintifif  found  them. 

On  the  morning  of  the  8th  April  the  plaintiff  stumbled  upon 
these  seals  in  a  fog ;  he  found  them  with  all  the  indicia  of  pro- 
perty above  detailed,  he  knew  they  were  not  his,  and  he  appears 
to  have  known  by  whom  they  had  been  killed.,  but,  because  as 
he  says,  *'  he  saw  no  man  in  actual  charge  of  them,"  he  removed 
White's  ensigns,  struck  all  his  flags,  and  proceeded  to  carry 
away  to  his  own  vessel  the  senls.  At  this  time  Capt.  White 
was  distant — some  say  nine  miles,  some  say  two  miles, — and  if 
he  had  not  abandoned  the  pursuit  of  these  seals  and  could  have 
secured  them  on  board  his  vessel  but  for  the  intervention  of 
the  plaintiff,  I  am  of  opinion  that  by  law  he  would  have  been 
entitled  to  have  recovered  the  full  value  of  every  one  so  taken 
by  the  plaintiff*,  and  it  is  owing  to  an  accident — of  which  the 
plaintiff'  was  at  the  time  ignorant, — namely,  the  abandonment 
by  White,  that  he  is  by  law  warranted  in  holding  any  of  them. 
It  appears  that  on  the  morning  of  the  8th  April,  Capt.  White 
— who  had  secured  on  board  the  Nimrod  a  large  cai^o,  even  to 
a  deck  load — either  from  not  having  room  for  more,  or  because 
under  existing  circumstances  he  deemed  it  hazardous  to  push 
his  vessel  or  his  men  into  the  ice  where  these  eight  hundred 
seals  lay  (as  well  as  several  thousands  more  seals  that  had  been 
killed  by  him),  determined  to  bear  up  for  home  and  abandon- 
all  further  pursuit  of  them. 

Before  bearing  up  he  sent  a  message  to  the  defendant,  who 
commanded  the  steamship  Panther,  that  he  might  take  seals 
which  White  had  left  on  the  ice,  bringing  to  him  his  ffags,  and, 
under  colour  of  this  authority,  the  defendant's  crew  came  upon- 
the  pans  where  the  plaintiff's  men  already  were,  and  by  virtue 
of  their  larger  number  carried  on  board  the  Panther  the  eight 
hundred  seals. 

The  first  question  that  was  raised  in  the  argument  was, 
whether  the  verbal  gift  of  the  seals  by  White  to  Bartlett 
passed  any  property  whatever  to  the  donee,  and  upon  that 
point  there  are  conflicting  authorities  and  the  law  is  unsettled ; 
but,  according  to  my  view,  no  necessity  arises  to  determine  that 
question,  because  it  seems  to  me  that  White  had  not  perfected 
his  ownership  of  these  seals,  and,  not  having  any  right  in  him- 
self,  could  not  convey  to  another  by  any  mode  or  instrument 
what  he  did  not  possess. 

The  grounds  upon  which  I  rest  this  opinion  were  fully  stated 
by  me  in  Clift  vs.  Kane,  determined  in  March,  1870. 
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I  held,  in  that  case,  conformably  as  I  believed  with  the  es- 
tablished law  of  the  land,  that  to  enable  anyone  to  acquire 
private  property  in  animals  ferce  natures,  he  must  either  actu- 
ally have  secured  them  in  complete  possession  or  have  been 
(when  interrupted  by  a  wrong-doer)  in  a  position  to  reduce 
them  under  his  complete  control,  and  that  such  control  could 
not  be  said  to  have  been  completed  so  long  as  they  continued 
floating  about  beyond  his  power  to  recover. 

The  facts  in  the  present  case  seem  to  me  singularly  illustra- 
tive of  the  reasonableness,  if  not  absolute  necessity  of  such  a 
doctrine. 

It  appears  that  in  the  Litter  end  of  March  Captain  White 
spread  his  numerous  crew  over  a  circuit  of  eight  miles  of  ice, 
killing  seals  in  all  directions,  leaving  them  where  they  were 
killed,  and  hoisting  flags  until  at  one  time  he  had  thirty-two 
ensigns  flying  over  that  vast  area.  Several  thousands  of  these 
seals  he  appears  never  again  to  have  reached  or  even  to  have 
seen,  and,  practically,  he  was  as  incapable  of  appropriating 
them  to  his  own  use  as  if  he  had  never  left  port.  Now,  with 
great  respect  for  those  who  entertain  a  different  opinion,  I  can- 
not bring  myself  to  believe  that  a  man  can  consistently  with 
law  establish  any  claim  whatsoever  to  wild  animals  which  he 
bad  failed  to  capture,  or  can  prevent  others  engaged  in  the 
same  adventure  from  appropriating  to  their  own  use  dead  seals 
after  the  killer  of  them  had  left  them  adrift  upon  the  ocean 
and  demonstrated  his  inability  to  reclaim  them.  Still,  in  the 
absence  of  legislative  enactment  differences  of  opinion  may  and 
do  arise  in  courts  of  justice  upon  the  subject,  for  the  seal- 
fishery  is  an  enterprise  peculiar  in  many  of  its  features  and  in 
which  circumstances  are  likely  to  occur  wherein  it  is  difficult 
to  apply  strict  legal  principles.  The  very  element  upon  which 
it  is  carried  on  has  no  parallel  as  the  scene  of  any  other  trade 
or  business.  It  is  conducted  upon  ice-fields  that  partake  of 
the  solidity  of  land  and  of  the  mobility  of  water,  and  the 
dominion  which  a  hunter  acquires  over  a  wild  animal  by  the 
mere  act  of  killing  it  upon  land  is  by  no  means  as  surely  ac- 
quired over  a  seal  on  the  ice,  which  is  often  as  difficult  to 
secure  when  dead  as  when  living ;  it  behoves,  therefore,  all  en- 
gaged in  such  an  adventure  to  act  in  a  spirit  of  mutual  con- 
cession, and,  in  pursuing  their  own  interests,  not  to  ignore  the 
fair  claims  of  felloiv-ldborers. 

In  my  opinion  it  may  safely  be  affirmed  that  so  long  as  the 
killer  of  seals  has  the  •' animics  revcrtendi"  combined  with  the 
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polentia  recnperandi,  no  one  has  u  legal  right  to  interfeic  with 
him,  but  the  moment  he  abandons  the  pursuit  of  the  dead 
animals,  either  from  inability  to  reach  them  or  incapacity  to 
stow  them,  that  moment  they  revert  to  the  common  stock  and 
again  become  the  prize  of  the  first  finder  who  can  secure  them. 

In  this  case  Doyle  was  the  first  finder  of  the  seals  White 
had  killed,  but  before  he  could  secui-e  them  by  manual  posses- 
sion Bartlett  appeared  upon  the  scene ;  thenceforth  it  l)ec<ime 
a  race  between  the  two  crews  as  to  which  of  them  sliould  take 
most,  and  each  of  them  became  the  owners  of  just  as  many  as 
and  no  more  tlian  they  respectively  secured  by  manual  posses- 
sion ;  the  principle  of  constructive  possession  of  the  whole  by 
reason  of  the  possession  of  a  part  does  not,  in  my  opinion, 
apply  to  the  case  of  seals  situated  as  these  wore  in  relation  to 
mere  finders  who  were  not  killers. 

There  is  some  evidence  that  Doyle  counted,  handled  and  thus 
became  actually  possessed  of  two  hundred  of  these  seals,  which 
defendant  took  away  when  he  swept  off  the  remainder  of  the 
eight  hundred,  and  to  these  two  hundred  I  hold  Doyle  to  be 
entitled.  Bartlett  had  just  the  same  right  to  seize  the  remain- 
der as  Doyle  had  to  seize  the  two  hundred,  and  the  verdict 
against  Bartlett  for  more  than  the  value  of  the  two  hundred 
seals  is  untenable,  and  it  should  be  set  aside  unless  the  plaintiff' 
shall  consent  to  reduce  it  to  £133  Gs.  8d.,  cy.,  which  is  the  value 
of  the  two  himdred  seals,  in  which  event  the  rule  nisi  ought  to 
be  discharged. 


Hon.  Mil.  Justice  Hayward: 

This  action  was  taken  in  the  Northern  Circuit  Court  at  Har- 
bor Grace  to  recover  from  the  defendant  the  value  of  eight 
hundred  seal  pelts  taken  by  him  and  alleged  to  be  the  pix>perty 
of  the  plaintiff,  and  it  was  tried  in  last  Xovember  term  before 
the  learned  Chief  Justice  and  a  special  jury. 

It  appeared  at  tlie  trial  that  the  crew  of  the  s.  s.  Nimrod, 
Capt.  White,  in  the  spring  of  1870,  during  the  prosecution  of 
the  seal-fishery,  killed  and  sculped  a  large  quantity  of  seal?  in 
a  circumference  of  about  seven  or  eight  miles ;  that  these  seals 
were  not  taken  on  board  the  vessel,  but  were  bulked  and  flagged 
within  that  space  on  numerous  pans  of  ice  in  different  difec- 
tions,  requiring  thirty-two  flags  to  mark  their  different  locali- 
ties ;  that  these  seals  were  all  killed  before  the  23rd  March : 
that  on  the  28th  the  JViwrorf  commenced  taking  them  on  board 
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and  continued  to  do  so  until  the  8th  of  April.  On  that  day  the 
plaintiff,  who  was  prosecuting  the  same  fishery  in  a  sailing 
vessel  called  the  Native  Ims,  met  with  three  bulks  of  seals 
near  together,  numbering  between  eight  hundred  and  nine 
hundred,  and  which  are  not  denied  to  be  some  of  those  killed, 
bulked  and  flagged  by  the  Nimrod's  crew.  The  plaintiff's  crew 
alleged  that  no  vessels  were  then  to  be  seen,  nor  were  any  per- 
sons in  charge  of  the  seals,  and,  after  some  time  given  for  con- 
sideration, they  came  to  the  conclusion  (to  use  their  own  words) 
"  that  they  were  a  lawful  prize,"  and  that  they  would  take  pos- 
session of  them  as  such;  they  then  took  down  the  flag  and 
seized  the  whole  "  as  a  prize,"  and  hauled  sixty  of  them  to  their 
vessel,  leaving  two  of  their  crew  in  charge  of  the  remainder 
until  they  should  return,  and,  the  weather  becoming  clearer, 
they  discovered  two  steamers  at  a  considerable  distance  off — 
some  of  the  witnesses  say  three  miles  distant,  whilst  others 
say  nine  miles — and  that  one  of  those  steamers  (which  appears 
to  have  been  the  Nimrod)  was  bearing  away  from  the  seals  in 
question;  but  it  appears  from  other  evidence  tliat  she  was 
steaming  to  and  fro,  completing  her  cargo  with  the  seals  that 
were  near  her.  The  plaintiff's  crew,  after  completing  their 
first  turn,  returned  for  the  remainder,  and  upon  their  arrival 
found  that  the  defendant's  crew  (belonging  to  the  s.  s.  Panther) 
were  there  and  disputed  with  them  the  right  to  the  seals,  alleg- 
ing that  Capt.  White,  of  the  Nimrod,  had  authorized  them  to 
take  them,  and  they,  far  outnumbering  the  plaintiff's  crew,  took 
the  seals  in  charge,  prevented  the  latter  putting  any  more  of 
them  on  board  their  vessel,  and  some  hours  afterwards  the 
Panther  steamed  to  the  spot  and  they  were  nut  on  board  her. 
Before  the  defendant's  crew  bad  interfered  with  tiie  plaintiffs 
the  latter  had  counted  the  seals  on  two  of  the  pans,  one  of 
which  numbered  one  hundred  and  thirty  and  the  other  seventy, 
the  third  pan  they  did  not  number,  but  they  estimated  that  it 
contiiined  six  hundred. 

It  does  not  appear  that  Capt.  White  interfered  with  these 
seals  after  their  being  bulked,  and  tlie  evidence  shows  either 
that  his  vessel  was  fully  laden  (there  being  a  large  quantity  on 
deck)  or  else  that  he  would  not  risk  her  in  the  place  where 
those  seals  were,  and,  therefore,  he  abandoned  them ;  for,  by 
the  testimony  of  his  own  crew,  it  appeared  that  when  they 
were  some  miles  away  and  going  for  a  trip  of  other  seals  they 
were  informed  by  him  that  that  would  be  their  lust,  and  he 
authorized  them  to  tell  tlie  defendant  that  he  could  have  the 
seals  that  had  been  left. 
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It  does  not  appear  whether  this  had  reference  only  to  the 
seals  taken  by  the  plaintiff  or  whether  it  also  had  reference  to 
about  three  thousand  other  seals  that  his  crew  had  killed  and 
which  they  were  unable  to  or  did  not  find. 

Under  these  alleged  facts  in  proof  upon  the  trial,  the  jury 
returned  a  verdict  for  the  plaintiff  of  $2,132.32,  the  value  of 
eight  hundred  seals  at  13s.  4d.  each,  and  subsequently  a  rule 
nisi  was  obtained  returnable  into  this  court  to  set  the  verdict 
aside  upon  these  grounds,  viz. :  that  evidence  was  i  ejected  upon 
the  trial  that  should  have  been  al)andoned ;  that  the  verdict 
was  contrary  to  evidence ;  and  that  the  plaintif!  had  no  pos- 
session of  or  property  in  any  of  the  seals. 

After  full  consideration  of  the  case,  I  am  of  opinion  that  the 
evidence  in  question  was  hear-say  and  properly  rejected,  and  as 
to  the  other  grounds,  I  do  not  think  that  the  verdict  was  con- 
trary to  evidence  or  that  the  plaintifi"  had  not  sufficient  pro- 
perty in  or  possession  of  the  seals  to  enable  him  to  support 
this  action. 

Wheie  property  is  entirely  abandoned  by  the  owner  it  is  clear 
that  it  may  lawfully  be  taken  possession  of  by  the  firat  fortu- 
nate tinder,  who  has  a  right  to  convert  it  to  his  own  use.  These 
seals  had  been  killed  and  floating  about  on  the  sea  for  upwards 
of  sixteen  days  before  they  were  met  with  by  the  plaintif}',  and 
altliough  they  were  not,  as  far  as  it  appears,  abandoned  by  the 
owner  at  that  time,  yet,  u«  there  were  no  vessels  in  sight  when 
they  were  discovered,  or,  if  there  were  any,  they  were  several 
miles  distant,  the  plaintiff  might  have  reasonably  conjectured 
that  they  had  b(*en  abandoned  and  that  he  would  be  justified 
in  taking  them  as  "a  lawful  prize,"  and  his  claim  is  favored  by 
the  fact  that  altliougli  they  were  not,  as  far  as  we  can  judge, 
absolutely  abandoned  at  the  time,  tliey  were  altogether  almn- 
doned  by  the  lawful  owner  long  before  that  day  had  expired, 
and  the  plaintiff  did  not  in  any  way  contribute  towards  that 
abandonment  by  taking  down  the  flags,  for  the  evidence  of  the 
NimrodHs  crew  shows  that  they  saw  the  flags  that  day  and  knew 
where  the  seals  were. 

I  have  no  doubt  that  if  Capt  White  had  been  prevented  by 
the  act  of  the  plaintiff  from  getting  his  seals  on  board  his 
vessel  he  could  have  recovered  from  him  any  quantity  that  he 
had  appropriated  to  his  use,  but  I  am  also  of  opinion  from  the 
evidence  that  no  act  of  the  plaintiff  occasioned  his  abandon- 
Uicnt  of  the  seals  but  that  he  voluntarily  abandoned  and  there- 
by relinquished  all  claim  to  them,  and,  his  claim  being  extinct. 
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-they  became  the  property  of  those  who  had  them  iu  possession ; 
and  here,  again,  the  important  question  arises  as  to  whether  the 
plaintiff  had  such  a  possession  in  law  of  the  whole  as  would 
entitle  him  to  hold  them  and  sustain  this  action. 

As  to  the  seals  which  the  crew  of  the  plaintiff  counted  them- 
selves, and  took  manual  possession  of  in  doing  so,  I  have  no 
doubt,  and,  with  regard  to  the  remainder,  I  am  of  opinion  that 
the  plaintiff  had,  under  the  circumstances  of  this  case,  such  a 
constructive  possession  after  the  abandonment  hy  taking  part 
on  board  his  vessel,  by  counting  others  and  placing  his  men  in 
charge  of  the  remainder  of  those  which  he  actually  found,  as 
would  enable  him  to  support  this  action. 

It  would  be  otherwise  had  there  been  any  other  seals  on  the 
ice,  mixed  or  in  proximity  with  those  in  question  so  as  to  raise 
a  doubt  as  to  their  identity,  as  it  might  then  be  reasonably 
urged  by  the  defendant  that  the  plaintiff  had  not  legal  posses- 
sion of  any  particular  or  ascertainable  part ;  but  in  this  case 
the  three  bulks  were  separate  and  distinct  from  all  others,  and 
no  doubt  could  exist  as  to  their  being  the  identical  seals  found 
by  the  plaintiff,  who  adopted  tlie  only  course  that  he  possibly 
could  to  keep  his  possession  secure,  and  had  the  means  and 
power  available  to  put  all  the  seals  on  board  his  vessel  if  he 
had  not  been  interfered  with  and  prevented  by  the  defendant 
'from  80  doing. 

The  defendant  claimed  the  right  to  take  those  seals  because 
Capt.  White  had  told  some  of  his  crew  when  they  were  going 
for  their  last  turn,  and  when  he  appears  to  have  abandoned  the 
taking  of  them  himself,  to  tell  the  defendant  that  he  might 
have  them,  and  this  message  being  conveyed  to  one  of  defen- 
.dant's  crew  he  proceeded  and  took  possession  as  before  stated. 

With  regard  to  his  right  to  do  so  I  am  of  opinion  that  this 
•was  not  such  a  gift  from  White  to  defendant  as  would  create 
.a  legal  transfer  of  property,  and  also  that  it  was  not  in  the 
jpower  of  Capt.  White  to  transfer  to  the  defendant  that  pro- 
perty floating  on  the  sea  which  he  had  not  in  himself  the 
power  to  secure. 

Under  these  circumstances.  I  think  that  the  rule  should  be 
-discharged. 

Mr.  Pinsent,  Q.  C,  and  Mr.  Winter  for  plaintiff. 

Mr.  Carter  Q.  C,  and  3fr.  Emerson  for  defendant. 
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1872,  Jvly.    Hon.  Sir  H.  Hoyles,  C.  J. 

Insolvenqf — Trustees'  commissum — Principle  upon  which  trustees*  cammisncn  is 
hosed — Right  of  trustee  to  charge  brokerage. 

A  trustee  in  insolTency  is  entitled  to  a  comniissioDi  not  merely  on  the  proceeds- 
of  goods  of  the  insolvent  estate  sold  by  him,  but  also  on  property  of  any  des- 
cription of  an  ascertained  value  which  by  his  care  and  labor  he  has  secnred 
and  made  available  for  the  benefit  of  the  creditors,  and  as  to  whii-li  he  has 
incurred  responsibility.  He  is  not  (e,  g. )  entitled  to  commission  on  bank  shares 
held  under  a  lien  by  third  parties  for  their  full  value,  nor  on  landed  or  other 
property  in  which  under  the  vesting  order  the  title  is  in  him,  and  which  by 
reason  of  a  deed  of  composition  with  creditors  is  re-conveyed  by  the  tmsteo 
to  the  insolvent. 

A  trustee  is  not  permitted  to  charge  for  his  services  as  broker  in  any  matter  con- 
nected with  his  office. 

In  this  estate  aa  order  was  bad  on  the  5th  of  August  last,  at 
the  instance  of  Messrs.  Bidley,  to  refer  to  the  master  for  ex- 
amination, inquiry  and  report  the  accounts  of  the  estate  filed 
by  the  trustees,  Messrs.  Prowse  and  Mare. 

The  accounts  contained,  with  other  particulars,  a  statement 
shewing  sales  of  property  to  the  amount  of  £42,459  9s.  9d.,  and 
containing  charges  against  this  sum :  first,  of  a  commission  on 
the  whole  amount  of  five  per  cent.,  making  £2,122  19s.  6d.;* 
secondly,  of  commission  amounting  to  £130  on  the  cargo  of  a 
vessel,  the  Mary  Saunders  ;  thirdly,  of  brokerage  to  the  amount 
of  £28  10s.,  for  services  performed  by  the  trustees  in  relation 
to  the  charters  of  the  Maid  of  Mona  and  two  other  vessels  r 
and  fourthly,  of  rent  to  the  amount  of  £100  for  the  use  of  one 
of  Mr.  Prowse's  stores. 

Before  the  master  Messrs.  Sidley  contended  that  the  general 
commission  charged  by  the  trustees  should  be  reduced  at  least 
one-half ;  that  the  commission  on  the  cargo  of  the  Marg  Saun- 
ders and  the  charge  by  way  of  brokerage  should  be  disallowed ; 
that  the  charge  for  rent  should  be  reduced  to  £50 ;  and  that 
the  trustees  should  be  charged:  (1)  with  certain  differences  on 
the  price  of  goods  of  the  estate  had  by  Mr.  Prowse  for  his  own- 
use  at  an  undervalue,  as  alleged ;  (2)  with  a  proportion  of  a- 
Bum  of  £100  paid  to  them  by  the  Alliance  Bank  for  superin- 
tending the  outfitting  of  steamers  of  the  estate  mortgaged  Ur 
the  bank ;  and  (3)  with  loss  arising  from  unseasonable  sales  of 
salt  and  other  articles,  and  from  the  neglect  of  the  trustees  in 
relation  to  the  management  of  the  insolvent  estate  of  Thomey^ 
a  debtor  of  Kidley's  estate. 
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The  trustees,  contending  that  no  such  deductions  and  charges - 
should  be  sustained,  filed,  after  the  reference  was  ordered,  a  sup- 
plemental account,  by  which  they  claimed  further  commission 
to  the  amount  of  about  £3,600  upon  uncollected  debts  and 
upon  property  of  the  estate  not  sold  by  the  trustees,  but  vested^ 
in  and  to  a  partial  extent  dealt  with  by  them  in  that  capacity. 

It  appeared  by  the  evidence  that  about  the  middle  of  Octo- 
ber, 1870,  the  Messrs.  Ridley  being  in  difficulties,  had,  with  the 
advice  of  their  principal  creditors,  made  an  assignment  of  their 
property  to  Mr.  Prowse  as  trustee,  under  which  he  was  to  re- 
ceive for  his  trouble  in  realizing  and  winding  up  the  estate,  • 
besides  necessary  disbursements,  a  commission  of  two  and  one 
half  per  cent  on  certain  fish  and  oil,  and  of  five  per  cent  upon 
other  property,  the  deed  being  subject  to  a  defeasance  in  the 
event  of  the  assignors  effecting  a  compromise  with  their  credi- 
tors ;  but  that,  in  the  beginning  of  November  following,  it  was 
thought  expedient  to  declare  the  estate  insolvent,  when  Messrs. 
Prowse  and  Mare  being  appointed  trustees,  Mr.  Prowse  pro- 
ceeded to  Harbor  Grace  to  manage  the  estate  there,  while  Mr. 
Mare  was  to  transact  that  part  of  the  business  which  was  to 
be  done  in  St.  John's. 

That  about  the  middle  of  January  the  assignors  came  to 
terms  with  their  creditoi-s  for  a  composition,  and  Mr.  Prowse 
returned  to  St.  John's,  and  about  the  10th  of  February,  the 
proposed  arrangements  having  been  perfected,  the  esUite  un- 
disposed of  was  reconveyed  to  the  assignors  and  tlie  trustees 
ceased  to  have  any  further  connection  with  it. 

The  master,  after  hearing  the  parties  and  examining  a  num- 
ber of  witnesses,  reported  that  in  his  opinion  a  commission  of 
five  per  cent,  on  the  proceeds  of  so  much  of  the  property  sold 
as  was  applied  in  dischtirge  of  preferable  claims  (about  £27,000) 
and  a  commission  of  two  and  one-half  per  cent,  upon  the  balance 
of  the  £42,459,  making  together  a  sum  of  £1,753  19s.  6d.,  would 
be  a  fair  allowance  to  be  made  to  the  trustees  for  their  trouble 
and  superinteudance  in  the  management  of  the  estate.  He  re- 
duced the  rent  claimed  for  the  store  to  £75,  disallowed  the 
charges  in  relation  to  the  Mary  Saunders  (other  than  the  cost 
of  the  telegrams)  and  the  claim  for  brokerage,  and  declined  to 
adjudicate  upon  the  charges  concerning  the  sum  paid  for  fitting 
out  the  steamers,  the  losses  arising  from  injudicious  sales,  and 
from  the  mis-management  of  Thomey's  estate  and  the  alleged 
undervaluation  of  shop  goods,  on  the  ground  that  tliese  matters 
were  not  within  the  scope  of  the  reference. 
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To  thia  report  exceptions  in  accordance  with  the  views  ad- 
vocated before  the  master,  were  taken  by  both  parties  and 

.  argued  very  fully  in  the  December  and  February  terms  of  the 
Supreme  Court,  and  of  these  we  have  now  to  dispose 

As  regards  the  amount  fixed  by  the  master  for  rent  of  the 
store,  and  his  disallowance  of  commission  on  the  Mai^  Saunders' 
cargo,  and  of  the  brokerage,  we  confirm  the  report.  As  to  the 
first,  because  on  a  mere  question  of  fact  we  see  no  sufficient 
ground  for  interfering  with  the  master's  judgment  on  a  subject 
which  he  is  very  competent  to  determine  and  upon  which  he 
has  had  the  advantage  of  hearing  viva  voce  testimony.  As  to 
the  second  item,  for  the  same  reason  that  influenced  the  mas- 
ter, namely,  that  this  cargo  never  came  under  the  control  or 
into  the  possession  of  the  trustees,  nor  was  it  made  available 
by  them  for  the  benefit  of  the  creditors.  As  to  the  brokerage, 
because  the  rule  of  law  that  forbids  trustees  charging  for  their 
services  as  brokers  in  any  matter  connected  with  their  office  is 

.  so  stringent  that  we  feel  the  master  did  right  in  obser\'ing  it, 
notwithstanding  the  meritorious  services  here  performed,  and 

.  although,  but  for  this  rule,  the  charge  might  fairly  have  been 
allowed  by  reason  of  the  personal  responsibility  voluntiirily  in- 

.  curred  by  Mr.  Mare  in  order  to  relieve  the  estate. 

The  charges  preferred  against  the  trustees  for  receiving  goods 

.at  an  undervalue,  and  for  unreasonable  sales  of  property,  are 
not,  in  our  opinion,  substantiated  by  the  evidence ;  and,  as  res- 
pects the  mismanagement  of  Thomey's  estate,  whatever  blame 
may  rest  in  some  quarters,  the  trustee  of  Ridley's  estate  cannot 
be  made  legally  responsible  for  loss  thereby  occasioned. 

The  exceptions  preferred  on  these  throe  grounds  must,  there- 

jfore,  be  disallowed 

We  think  the  claim  of  tlie  Messrs.  Ridley  to  a  share  of  the 
sum  received  by  the  trustees  from  the  Alliance  Bank  for  fitting 

.  out  the  steamers  is  well-founded,  because,  although  for  their 
personal  labour  and  skill  given  to  third  parties  beyond  what 
was  due  by  the  trustees  to  the  estate,  they  have  a  right  to  re- 

.  ceive  compensation  from  those  with  whom  they  contract ;  in 
the  present  case  the  use  of  the  trust  premises  and  stafT  formed 
part  of  the  consideration  for  which  the  £100  was  paid,  and  to 
that  extent  the  rule  of  law  to  which  we  have  already  referred, 
that  a  trustee  cannot  be  allowed  to  make  a  profit  by  a  trust 

.  estate,  would  make  the  trustee  accountable  to  the  estate,  and 
we  therefore  direct  that  a  sum  of  £20  be  charged  against  the 

.trustees  on  this  head. 
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As  regards  the  only  remaining  question  before  us,  the  amount 
of  remuneration  to  which  the  trustees  are  entitled  for  their  ser- 
vices generally,  we  cannot  in  all  particulars  concur  in  the  con- 
clusion at  which  the  master  appears  to  have  arrived,  for  while 
we  do  not  disapprove  of  the  allowance  of  two  and  one-half  per 
cent,  commission  on  the  balance  of  the  £42,458,  we  think  a 
commission  of  five  per  cent,  on  £27,000  of  preferential  claims 
included  in  that  sum  much  too  large. 

The  labour  involved  in  the  settlement  of  preferential  claims 
was  performed  almost  wholly  by  the  Northern  Circuit  Court 
and  its  officers  in  determining  what  were  preferential  claims, 
and  by  the  Messrs.  Ridley's  ordinary  staff  in  liquidating  them 
after  the  decisions  of  the  court  had  been  made  known,  and  the 
duty  performed  by  the  trustees  in  this  respect  could  have  been 
little  more  than  seeing  that  the  clerks  of  the  firm  supplied  the 
master  with  any  necesstiry  information  on  the  subject  of  these 
.claims,  and  that  the  orders  of  the  court  were  carried  into  effect. 
But  we  are  aLso  of  opinion  that  the  master  erred  in  confining 
the  commission  to  the  proceeds  of  property  sold. 

In  determining  what  the  trustees  are  to  receive  we  must  be 
governed  by  the  general  Insolvency  Act,  which  directs  that 
they  shall  be  allowed  a  commission  not  exceeding  five  per  cent, 
upon  the  " realized  value  of  assets"  a  provision  which  obliges  us 
.first,  to  ascertain  what  is  to  be  subject  to  commission,  and 
.secondly,  the  per  centage  to  be  imposed.  Now,  without  under- 
taking to  furnish  a  precise  and  accurate  definition  of  the  mean- 
ing of  the  words  *  realized  value  of  assets"  it  is  enough  for  the 
determination  of  the  present  case  to  say  that  the  trustees  are 
entitled,  not  merely  to  a  commission  on  the  proceeds  of  goods 
-sold,  but  also  to  a  comnnssion  on  property  of  any  description 
■  of  an  ascertained  value  which  by  their  care  and  labour  they 
have  secured  and  made  available  for  the  benefit  of  the  credi- 
tors, and  as  to  which  they  liave  incurred  responsibility. 

In  accordance  with  this  principle  these  trustees  would  be 
entitled  to  commission  on  goods  brought  from  Rose  Blanche 
for  instance,  but  not  to  commission  on  bank  shares  held  under 
.a  lien  for  their  full  value  by  third  parties,  nor  on  landed  or 
other  property  with  which  they  had  nothing  further  to  do  than 
that  the  mere  title  to  such  property  was  in  them  by  virtue  of 
the  vesting  order  and  was  reconveyed  by  them  to  the  Messrs. 
Ridley  by  the  deed  of  composition. 

How  much  of  this  estate  answers  tlie  former  description  we 
iiave,  by  reason  of  the  vagueness  of  the  evidence  in  many 
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particulars,  found  much  difficulty  in  determining ;  but,  feeling 
it  to  be  desirable  that  the  parties  should  not  be  put  to  the  ex- 
pense and  delay  of  a  second  reference,  we  have  endeavoured  to- 
come  to  a  conclusion  upon  the  materials  before  us,  and,  after 
a  careful  analysis  of  the  evidence,  we  are  of  opinion  that  the 
property  upon  which  commission  would  attach  beyond  the  pro- 
ceeds of  sales  may  be  fairly  estimated  at  £30,000. 

As  regards  the  rate  of  commission,  it  is  by  no  means  an  easy 
task  to  adjust  the  compensation  which  in  a  case  such  as  the 
present  the  trustees  should  receive.  We  have  no  precedent  to- 
guide  us,  ns  this  is  tlie  first  instance  under  the  new  law  in 
which  an  insolvency  has  been  superseded  and  the  estate  only 
partially  realized. 

The  estate  of  McLeu  &  Sous,  which  was  referred  to  on  the 
argument  as  one  in  which  five  per  cent,  was  paid,  did  not  come 
before  the  court  upon  this  point.  If  five  per  cent,  was  there 
allowed  it  was  by  the  creditors  without  reference  to  the  judges. 
That  estate,  therefore,  cannot  govern  us,  even  if  it  did  not  difTer 
from  the  present  one  in  being  finally  wound  up. 

We  do  not  agree  in  the  contention  of  Messrs.  Ridley's  coun- 
sel that  the  allowance  to  the  trustees  should  be  measured  bj 
the  strict  rule  of  a  quantum  meruit,  but  we  think  we  should 
take  into  account,  on  the  one  hand,  the  standing  and  experi- 
ence of  the  gentlemen  employed,  the  terms  of  the  first  agree- 
ment between  Mr.  Prowse,  the  creditors  and  Messrs.  Ridley, 
the  opinions  of  the  creditors  and  witnesses  us  to  what  would 
be  reasonable  and  fair  under  the  circumstances,  the  amount 
ordinarily  paid  in  the  trade  for  similar  work,  the  extent  and 
value  of  the  services  rendered,  and  the  degree  of  responsibility 
incurred ;  and,  on  the  other  hand,  the  very  short  time  of  ser- 
vice (not  four  nionths),  the  comparative  ease  with  which,  owing 
to  the  wholesale  character  of  many  of  the  sales,  the  work  was 
performed,  the  large  assistance  rendered  by  Messrs.  Ridley, 
their  clerks  and  servants,  the  large  amount  upon  which  com- 
mission is  to  be  calculated,  the  fact  that  the  most  troublesome 
and  tedious  part  of  the  work  (the  disposal  of  remains  and  the 
winding  up  and  general  distribution  of  the  estate  remained 
undone),  the  extent  to  which  the  trustees  availed  themselves 
of  legal  advice  and  assistance,  and  the  advantage  and  compara- 
tive immunity  they  enjoyed  in  being  enabled  to  appeal  to  the 
court  in  many  doubtful  matters  wlierc  the  trustee  under  a 
composition  deed  acting  upon  his  own  judgment  might  be  com- 
pelled to  incur  grave  responsibilities;  and,  giving  full  weight^ 
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to  these  several  conditions,  we  are  of  opinion  that  a  commission 
of  two  and  one-half  per  cent,  on  the  proceeds  of  sales  and  of  a 
half  per  cent,  upon  the  remaining  £30,000,  yielding  together 
the  sum  of  S4,8J6  (dolhirs),  would  be  a  just  and  reasonable  re- 
muneration to  the  trustees  of  this  estate. 

Let  the  accounts  be  corrected  on  this  footing,  and  let  the 
parties  bear  their  own  costs  and  a  moiety  each  of  the  master's 
xosts. 

Mr.  Carter,  Q.  C,  and  Mr.  Whiteway,  Q.  C,  for  trustees. 
Mr,  Pinsent,  Q.  C,  and  Mr,  Winter  for  Messrs.  Ridley. 


CLAPP,  Admr.  Tonkin,  v.  RENDELL  et  al. 
18712,  Jtdy.    HoYLES,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

LoLtidlord  and  tenant— Lease— Covenant,  retrospective  operation  of— Practice- 
Demurrer^ 

Prior  to  1849  the  relation  of  landlord  and  tenant  existed  between  the  plaintiff 
and  defendant.  In  that  year  a  formal  demise  was  executed,  in  which  the  land 
leased  was  described  by  metes  and  bounds  for  a  term  of  60  years  from  1846,  at 
a  rental  of  £100  stg.  per  year.  Whilst  the  land  so  defined  in  lease  was  in 
4)ccupancy  of  tenants,  and  prior  to  the  execution  of  the  lease,  a  portion  waM 
taken  by  the  Crown  for  street  widening,  for  which  the  landlord  receivi^d  as 
4;oropen8atiou  £S20  stg.  The  tenants  being  sued  for  the  rent  for  a  whole  year 
claimed  for  a  proportionate  reduction,  pursuant  to  a  proTiso  or  covenant  in  the 
lease  as  follows :  *'  If  at  any  time  during  the  term  hereby  granted  any  part  of 
the  premises  hereby  leased  shall  be  taken  by  H.  M.  Govermeut  for  the  widen- 
ing of  streets  and  the  said  landlord  be  remunerated  for  the  same,  a  deduction 
is  to  be  made  from  the  aforesaid  rent  proportioned  to  the  amount  of  such  re- 
muneration.'* To  this  claim  or  plea  the  plaintiff  replied  that  the  remuneration 
awarded  by  the  govern nteut  was  for  land  taken  previous  to  the  execution  of 
the  lease  and  the  making  of  the  said  covenant.  To  which  replication  the  de- 
fendants demurred  as  setting  up  no  legal  answer. 

J/f{(i— (Hoyles,  C.  J.,  differing),  sustaining  the  demurrer— The  covenant  applies 
to  a  breach  prior  to  as  well  as  subsequent  to  the  execution  of  the  lease. 

This  was  an  action  of  covenant  brought  to  recover  a  year's 
rent  under  a  lease  dated  and  executed  February  3rd,  1849, 
whereby  Tonkin  demised  to  the  defendants  certain  land  and 
premises  situate  in  St.  John's,  to  hold  from  the  20tl)  day  of 
October,  A.  D.  1846,  for  the  term  of  fifty  years  from  thence 
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next  ensuing,  and  the  rent  of  one  hundred  pounds  sterling  per 
annum,  payable  half-yearly. 

For  a  third  plea  tho  defendants  pleaded  as  follows :  "  That 
in  the  said  deed  as  part  of  the  alleged  covenant  is  the  follow- 
ing proviso,  'provided,  nevertheless,  and  it  is  hereby  agreed,, 
that  if  at  any  time  during  the  term  hereby  granted  any  part  of 
the  plantation  or  premises  hereby  leased  with  its  appurten- 
ances shall  he  required  or  taken  by  Her  Majesty's  Government 
or  any  duly  authorized  road  or  street  commissioners,  for  the 
widening  or  improvement  of  streets,  and  tlie  said  Tonkin,  hi& 
heirs,  &c.,  he  remunerated  for  the  same,  a  deduction  to  be  made 
from  the  aforesaid  rent  proportionate  to  the  amount  of  such 
remuneration.'"  And.  the  defendants  say,  that  during  the  said 
term,  that  is,  since  the  20th  day  of  October,  A.  D.  1846,  and 
during  their  occupation  as  tenants  under  the  terms  agreed  upon 
in  the  said  deed,  and  throughout  the  period  for  which  the  rent 
sought  by  this  action  is  claimed  or  became  due,  part  of  the  said 
premises  so  leased  and  described  wiih  metes  and  bounds  in  the 
said  deed  was  taken  for  the  purposes  aforesaid  by  persons  duly 
authorized  by  law  in  that  behalf  and  the  defendants  evicted 
therefrom;  of  which  the  lessor  had  notice,  and  that  for  the  part 
so  taken  and  the  defendants  evicted  from  the  said  lessor  re- 
ceived from  the  Government  of  Newfoundland  compensation 
to  the  amount  of  £320  stg.  That  neither  the  said  lessor  in  her 
life  time  nor  the  plaintifi  as  such  administrator  since  her  death, 
although  often  requested,  hath  made  a  deduction  or  apportion- 
ment of  the  rent  aforesaid  according  to  the  agreement  and  pro- 
viso as  aforesaid,  and  the  plaintiff  hath  positively  refused  so  to 
do,  and  the  defendants  claim,  as  a  fair  deduction  in  apportion- 
ment of  the  rent  now  claimed,  the  sum  of  twenty  pounds  stg. 

To  this  plea  the  plaintiff  replied  as  follows :  "  To  the  thiwl 
plea  the  plaintiff  says  that  at  no  time  since  the  execution  of  the 
said  deed  and  the  making  of  the  said  covenant  has  any  part  of 
the  Siiid  premises  leased  as  aforesaid  with  the  appurtenances 
been  taken  by  the  government  or  commissioners,  as  aforesaid, 
for  the  purposes  in  the  said  alleged  proviso  mentioned  or  other- 
wise." 

To  this  replication  the  defendants  demurred  as  setting  up^no 
legal  answer  to  their  claim  for  an  apportionment  of  the  rent. 

Upon  these  pleadings  but  one  question  has  been  raised, 
namely,  does  the  covenant  mentioned  in  the  plea  apply  to  an 
alleged  breach  occurring  before  the  date  and  execution  of  the 
lease,  or  is  it  confined  to  matters  subsequent  to  such  execution  T 
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It  is  a  question  which,  being  to  be  determined  upon  the 
pleadings  alone,  apart  from  circumstances,  the  proof  of  which, 
did  the  question  arise  upon  evidence,  might  render  it  easy  of 
solution,  I  have  found  to  be  one  of  considerable  difficulty,  but, 
after  careful  consideration,  I  have,  not  without  hesitation,  ar- 
rived at  the  conclusion  that  the  covenant  does  not  apply  to  a 
prior  breach. 

My  reasons  for  this  opinion  are  these : — 

As  will  be  seen  by  reference  to  the  authorities  presently 
referred  to,  it  is  a  clear  rule  of  law  that  leases,  like  all  other 
sealed  instruments,  have  effect  only  from  the  time  of  their  exe- 
cution, and  that  the  habenduvi,  or  that  part  of  the  lease  which' 
defines  the  term,  estate  or  interest  the  lessee  is  to  take,  is,  so 
far  as  it  operates  to  give  or  grant,  prospective  from  the  time  of 
such  execution  only,  although,  for  the  purpose  of  computation, 
it  may  define  the  term  as  commencing  at  a  day  then  past. 

It  follows  that  a  covenant  relating  to  the  estate  granted  must 
be  prospective  also,  unless  retrospective  in  its  terms  or  by  neces- 
sary inference. 

In  the  present  case  the  governing  words  of  the  covenant  are 
wholly  prospective,  and  contemplate  and  refer  to  something  to 
occur,  if  at  all,  after  the  making  of  the  contract,  that  is,  after 
the  time  of  the  execution  of  the  leas^. 

The  first  words  of  the  covenant,  " If,  Jkc,*'  apply  not  to  some- 
thing positive  and  known  to  have  already  occurred*,  but  to 
something  conjectural  and  future ;  so  with  the  words  "  shall  be 
required  or  taken"  and  the  words  "  be  remunerated."  Again,  the 
words  "during  the  term  hereby  granted"  can  apply  only  to  that 
part  of  the  fifty  years  which  is  to  run  after  the  execution  of 
the  lease.  The  word  "  term"  standing  alone  would  be  equivo- 
cal, and  might  mean  either  the  period  of  fifty  years  from  1846 
or  the  years  of  actual  estate  or  interest  coming  after  the  execu- 
tion of  the  lease  in  February,  1849,  but  the  wordsr  ''Iierebj/ 
granted"  can,  under  the  authorities,  have  but  one  meaning  and 
can  apply  only  to  the  latter  period. 

Before  the  lease  was  executed  the  tenant  had  not  under  it 
either  interest  in  or  possession  of  the  land.  Only  when  it  was 
executed  did  these  begin.  How  then  can  a  covenant  intended 
by  its  language  to  secure  and  maintain  this  interest  and  pos- 
session be  made,  in  the  absence  of  express  terms  or  necessary 
implication  from  the  deed  itself,  to  apply  to  a  time  when  the 
tenant  had  neither  to  protect  ? 
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The  legal  meaning  of  the  covenant  I  take  to  be  that  if  after 
the  execution  of  the  lease  land  should  be  taken,  &c,  and  the 
authorities  ogainst  its  ex  post  facto  operation  seem  to  mc  to  be 
clear  and  decisive. 

In  IVyhnrn  &  Duff,  2  B  &  P,,  a  lease  of  tithes  was  held  not 
to  pass  tithes  severed  before  the  execution  of  the  lesise,  though 
after  the  commencement  of  the  term  of  years  for  which  the 
lease  was  made.  In  Shaio  tfc  Kav,  1  Ex.,  a  covenant  to  repair 
was  held  not  to  apply  to  alleged  dilapidations  made  after  the 
.commencement  of  the  term  but  before  the  lease  was  signed, 
and  in  this  case  an  old  case  of  I^wis  cfc  Sillars,  see  Piatt  on 
Leases,  '288,  in  wiiich  it  was  held  that  a  covenant  for  (|uiet  pos- 
session would  cover  an  eviction  between  the  beginning  of  the 
term  and  the  execution  of  the  lease  was  overruled.  In  Jarcis 
,&  Tmnkinson  a  proviso  in  a  lease  of  a  salt  mine,  that  it  should 
become  void  if  by  any  accident  it  became  impossible  to  raise 
the  salt,  was  held  not  to  relieve  the  tenant  from  his  objections 
where  the  contingency  provided  against  happened  between  the 
beginning  of  the  term  and  the  execution  of  the  lease,  although 
it  was  admitted  by  the  court  that  it  would  have  had  that  effect 
had  the  lease  been  executed  at  the  time  where  the  preliminary 
agreement  to  the  same  effect  as  the  lease,  and  under  which  the 
tenant  entered  into  possession,  and  in  the  working  under  which 
the  accident  occurred,  was  entered  into ;  and  the  same  principle 
has  been  recognized  in  several  cases — See  5  Staunton,  5^8 ; 
.Cooper  &  Robinson,  10  M,  &  W,,  2  Be  Ger ;  Fisher  &  Jo7ies,  56. 

But,  it  is  contended,  that  it  was  the  meaning  and  intention 
of  the  parties  shewn  (as  it  of  course  must  be  to  be  cfTectual) 
by  the  deed  itself  that  to  this  antecedent  so-called  eviction  the 
covenant  should  upply  ;  and,  if  this  be  so,  that  intention  should 
undoubtedly  govern  our  decision. 

The  question  then  arise?,  does  the  lease,  so  much  of  it  as 
appears  upon  the  record,  contain  within  itself  such  sufficient 
evidence  of  this  intention  as  must  override  the  express  words 
of  the  covenant,  construed  as  they  ought  to  be  by  those  rules 
which  the  law  lays  down  for  the  construction  of  such  contracts  f 

The  evidence  relied  upon  is  found  in  that  part  of  the  cove- 
nant which  declares  that  if  during  the  tcnn  Ivereby  granted  any 
part  of  the  land  demised  shall  be  taken,  etc.,  and  it  is  argued  that 
the  term  **  hereby  yi-anted"  means  within  the  fifty  years,  and 
that  part  of  this  identical  land  described  by  metes  and  bounds 
having  been  so  taken,  before  the  execution  of  the  lease  indeed, 
.but  within  the  fifty  years  and  while  the  tenant  was  in  occupa- 
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iioD,  if  not  under  the  leaap,  at  all  events  under  the  terms 
therein  agreed  upon,  and  such  alleged  eviction  having  con- 
tinued throughout  the  period  for  which  this  rent  is  claimed, 
the  intention  is  apparent  that  the  tenant  should  have  either 
the  laud  demised  to  him  or  compensation  for  its  loss,  that  if  it 
had  not  been  the  intention  that  the  land  taken  should  be  paid 
for  it  would  not  have  been  leased,  and  that  as  it  is  not  just  that 
rent  should  be  paid  for  what  is  not  enjoyed,  the  equity  of  the 
^se,  which  the  law  should  if  possible  follow,  is  with  the  tenant. 
To  this  I  answer,  that  I  have  already  shewn  that  the  words 
/'during  the  term  hereby  granted"  cannot  apply  to  the  whole 
fifty  years,  hut  only  to  that  part  of  the  term  following  the 
execution  of  the  lease;   that  the  circumstance  of  the  exact 
description  of  the  land  ought  not  to  influence  our  judgments, 
beciiuse  had  the  description  been  general  the  identity  of  the 
land  leased  with  that  taken  could  be  shewn  by  parol  evidence, 
and  the  question  would  then  be  exactly  what  it  is  at  present 
and  subject  to  the  same  considemtions,  does  the  covenant  apply 
to  an  eviction  prior  to  the  execution  of  the  lease;  that  the 
covenant  would  not  be  without  operation,  though  restricted  to 
the   future;   that   the   fact  of  the  eviction   being  continued 
throughout  the  period  during  which  the  rent  accrued  would 
not  as  in  ordinary  cases  give  the  tenant  a  right  to  an  appor- 
tionment for  that  time,  because  the  words  of  the  covenant 
"shall  be  required  and  taken"  refer  only  to  a  precise  and  de- 
finite act  as  that  for  which  compensation  was  to  be  made,  and 
iiere  that  act  was  complete  before  the  rent  began  to  accrue ; 
that   while   the   plaintiff  has   undoubtedly,  as  in   Neale  and 
McKenzie,  1  M,  &  W.,  leased  what  he  could  not  give,  and  must, 
therefore,  take  the  legal  consequences  of  such   an  act,  and 
while  this  act  of  the  lessor  gives  the  tenant  apparently  certain 
equities,  these  consequences  must  be  enforced  and  these  equities 
maintained  by  their  appropriate  remedies  and  not  by  means  of 
^  covenant  plainly  applicable  only  to  another  subject,  and  that, 
although  the  fact  of  such  demise  certainly  raises  a  strong  in- 
ference in  favor  of  the  defendant's  position,  such  inference  is 
met  by  another  of  great  weight,  nuniely,  that  had  it  been  the 
intention  that  the  land  taken  should  he  allowed  for  in  the  rent, 
effect  would  have  been  given  to  that  intention  at  the  time  of 
the  execution  of  the  lease,  when,  the  facts  being,  as  appears  by 
the  pleadings,  fully  known  to  both  parties,  it  would  have  been 
most  natural  to  have  reduced  the  rent  at  once,  instead  of  leav- 
ing the  matter  for  future  adjustment,  since,  by  postponing  the 
a6 
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reduction,  the  parties  to  the  lease  not  only  exposed  themselves 
to  the  chance  of  their  intentions  being  accidentally  defeated, 
but  also  placed  themselves  in  the  singular  position,  the  land- 
lord, of  demising  laud  which  both  he  and  the  tenant  knew  was 
not  to  be  enjoyed,  and,  the  tenant,  of  covenanting  to  pay  an 
amount  of  rent  which  both  he  and  his  lessor  knew  was  not  to 
be  exacted. 

Amid  this  conflict  of  inferences,  and  under  the  pressure  of 
the  authorities  I  have  cited,  I  can  only  say  that  the  evidencer 
of  a  contrary  intention  appearing  in  the  lease  is,  in  my  opinion, 
insufficient  to  justify  a  departure  from  the  plain  legal  and  gram- 
matical construction  of  the  covenant  and  a  substitution  therein 
of  words  of  a  different  meaning,  and  that,  in  my  judgment,  the 
demurrer  should  be  overruled. 

If  it  leally  was  the  intention  that  the  rent  should  be  reduced 
in  consequences  of  the  taking  of  part  of  the  land  before  the 
execution  of  the  lease,  the  tenant  is  not  without  remedy,  pro- 
bably by  law,  certainly  in  equity,  where,  the  court  being  less 
trammelled  by  technical  rules  and  having  all  the  facts  fully 
before  them,  could  be  better  enabled  than  they  are  are  at  pre- 
sent to  do  justice  between  the  contending  parties. 


Hon.  Mr,  Justice  Eobinson  : 

The  question  to  be  determined  in  this  case  arises  upon  a  de- 
murrer to  the  replication  for  not  being  an  answer  to  the  plea, 
but  both  parties  have  addressed  themselves  to  the  substantial 
matter  of  law  at  issue  between  them  rather  than  to  the  tech- 
nical pleading,  and  I  am  willing  to  follow  their  lead  with  a 
view  to  determine  the  controversy. 

The  following  summary  of  facts  will  suffice  to  make  my 
judgment  comprehensible. 

The  relation  of  landlord  and  tenant  appears  to  have  existed 
between  Lady  Tonkin  and  the  defendants  prior  and  up  to  the 
3rd  Feb.,  1849,  in  reference  to  the  land  described  in  the  lease 
of  that  date.  On  the  said  3rd  Feb.,  1849,  a  formal  demise 
under  seal  was  executed  by  the  said  parties,  in  which  the  land 
intended  to  be  thereby  leased  was  described  by  metes  and 
bounds,  and  was  to  be  held  for  fifty  years  from  20th  October, 
1846,  at  the  annual  rent  of  £100  stg. 

Whilst  the  land  so  defined  was  in  the  occupancy  of  the  de- 
fendants, and  prior  to  the  execution  of  the  said  lease,  a  portion 
of  it  was  taken  by  the  Crown  (under  the  provisions  of  a  statutey 
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and  appropriated  to  widea  a  street,  for  which  portion  so  taken 
the  landlord  received  as  compensation  the  sum  of  £320  stg. 

The  tenants,  being  now  sued  by  the  representative  of  Lady- 
Tonkin  for  the  whole  rent  for  a  year,  claim  to  be  entitled  to  a 
proportionate  reduction,  pursuant  to  the  following  proviso  in 
the  lease : — "  If  at  any  time  during  the  term  hereby  granted 
any  part  of  the  plantation  or  premises  hereby  leased  shall  be 
required  or  taken  by  H.  M.  Government  for  the  widening  of 
the  streets,  and  the  said  landlord  bo  remunerated  for  the  same, 
a  deduction  is  to  be  made  from  the  aforesaid  rent,  proportioned 
to  the  amount  of  such  remuneration." 

In  answer  to  this  claim  of  the  tenants  the  landlord,  admitting 
that  the  land  was  so  taken  and  remuneration  so  received,  insists 
upon  a  right,  nevertheless,  to  make  the  tenants  pay  their  full 
rent  for  the  diminished  quantity  of  land,  upon  the  technical 
ground  that  the  lease  speaks  only  from  its  delivery  in  1849, 
and  that  the  words  "  shall  bo  taken,"  being  in  the  future  tense, 
cannot  grammatically  refer  to  the  land  taken  be/are  such  de- 
livery, and  for  these  positions  Mr.  Pinsent  and  Mr.  Whiteway 
cited  Wyhard  vs,  Ttcck,  Shaw  vs.  Key,  Jervis  vs.  Tomlinson, 
Bacon's  Abridgment,  and  other  authorities.  In  some  of  them 
the  language  used  seems  to  support  their  view,  but  it  is  only 
an  apparent  support  which  a  close  examination  will  shew  to  be 
inapplicable  to  the  case  under  our  consideration. 

The  position  assumed  by  the  plaintiff  is,  under  the  circum- 
stances, startling,  but,  however  inequitable  such  a  construction 
as  that  for  which  he  contends  would  appear  to  be,  I  should 
conform  to  it  if  I  felt  convinced  that  it  was  clear  law,  for  it 
would  be  mischievous  and  unwarrantable  to  infringe  a  general 
rule  for  the  purpose  of  meeting  the  exigencies  of  a  particular 
case;  but  I  am  of  opinion  that  the  dicta  relied  upon  do  not 
apply  to  or  govern  the  question  under  our  consideration  that 
in  this,  as  in  most  other  instances,  law  is  not  dissociated  from 
justice  and  that  the  defendants  are  here  entitled  to  judgment. 

In  most  of  the  authorities  qualified  language  is  used  to  the 
effect  that  in  the  habendum  in  leases  the  word  "term"  serves 
OTily  to  mark  the  duration  of  time  and  not  the  interest  or 
quantity  of  land  granted,  and  that  the  covenants  in  a  lease 
operate  prospectively  and  not  retrospectively,  because  a  deed 
takes  effect  only  from  its  delivery ;  but  an  examination  of  those 
authorities  will  show  that  the  judges  therein  were  interpreting 
isolated  covenants,  unaided  by  precedent  or  subsequent  ex- 
planation, and  were  necessarily  restricted  to  the  words  used  in 
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Sttcli  covenants ;  the  language  they  used  in  disposin*;  of  each 
case  was  strictly  secundum  subfedam  mahriam,  and  such  as 
waaadeqnate  to  determine  the  qnestions  there  raised  in  rela- 
tion to  the  circumstances  there  existing. 

If  the  dicta  in  those  authorities  were  to  be  aidopted  as  ab- 
stract truths  they  would  conflict  vrith  geneml  piinciples  of 
admitted  application,  bnt  if  they  were  read — as  doubtless  they 
were  delivei*ed  —  solely  with  reference  to  the  matter  before 
them,  they  will  lie  found  not  inconsistent  with  general  princi- 
ples and  yet  sufficient  for  the  particular  case. 

In  the  first  place  it  is  an  error  to  state — as  a  general  rule — 
that  the  word  "term"  is  solely  used  to  express  duration  of 
time,  because,  where  the  context  explains  the  intention,  it  has 
been  ruled  again  and  again  that  "  term"  will  mean  "  not  merely 
the  time  but  the  interest  conferred." — /  Step.  Com.  29^,  Evans 
X8.  VaughaUy  6  D.  &  S. 

Certainly,  a  deed  only  takes  eflect  after  it  has  been  delivered, 
because  until  then  it  is  not  the  completed  expression  of  the  con- 
tracting parties ;  just  as  an  Act  of  Parliament  only  takes  effect 
from  the  Queen's  assent,  but,  when  once  completed,  both  deed 
and  act  may  and  oftpn  does  operate  retrospectively. 

It  is  a  fundamental  principle  of  universal  application  that 
in  the  interpretation  of  covenants  the  first  object  is  to  ascer- 
tain from  the  whole  instrument  the  real  intention  of  the 
parties,  and  to  expound  such  covenant  in  relation  to  such  in- 
tention. 

The  language  of  Lord  Chief  Baron  Gilbert,  in  i  Ba.  Ah.  817, 
is  as  follows :  "  The  law  will  rather  do  violence  to  their  words 
than  break  through  the  intention  of  the  parties ;  a  lease  for 
years  is  no  other  than  a  contract  for  the  possession  and  profits 
of  the  land  on  the  one  side,  and  a  recompence  of  rent  on  the 
other,  and,  if  the*  words  used  are  suflScient  to  prove  such  a  con- 
tract, the  law  calls  in  the  intention  of  the  parties  and  models 
the  words  accordingly." 

In  the  law  of  landlord  and  tenant  it  is  a  dogma  that  rent — 
being  a  return  for  the  use  and  profit  of  the  land  demised, — 
where  the  tenant  is  deprived  of  the  use  of  any  portion  of  such 
land  by  being  evicted  under  title  paramount,  a  proportionate 
reduction  of  rent  follows  as  a  consequence  of  common  law  ir- 
respective of  any  proviso. 

Now,  if  we  apply  the  foregoing  principles  to  the  facts  of  the 
present  case  and  search  for  the  true  meaning  of  the  lease  from 
its  whole  contents,  we  shall  see  that  in  the  earlier  portion  of  it 
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there  is  a  clause  which  necesaarilj  refera  to  the  proviao  ia  the 
latter  portion  and  furnishes  a  key  to  unlock  the  meaning  of 
both  portions ;  thus,  in  the  "  premises/'  a  grant  of  the  whole 
land  defined  by  boundaries  was  o.reated  by  the  words  "doth 
demise  and  lease,"  which  grant  thereby  vested  in  the  tenants 
an  estate  (for  the  term  or  period  of  fifty  years  afterwards^ 
limited);  the  proviso  then  stated  that  if  darings;  the  "said  term** 
(meaning  of  fifty  years)  any  of  the  "said  land"  (meaning  that 
previously  defined  and  conveyed)  should  be  taken  a  reduction 
in  the  rent  shall  be  made,  &c.,  &c.  Thus,  it  is  plain  that  if 
"  term"  means  duration,  the  land  has  been  taken  within  the 
fifty  years.  If  '*'  term"  means  quantity  of  estate,  the  portion 
taken  was  part  of  "the  said  land"  to  which  the  proviso  ex- 
pressly referred,  and  from  either  point  of  view  the  tenants  are 
entitled  to  a  reduction. 

If  such  was  not  the  intention  of  Lady  Tonkin  it  would  fol- 
low that  she  meditated  the  grant  of  land  which  she  knew  she 
did  not  possess  and  the  reservation  of  rent  which  she  knew 
could  not  be  earned  out  of  it,  a  proceeding  which  Lord  Tenter- 
den,  in  Evans  vs.  Va%Lghan,  characterized  as  fraudulent  and  a 
fraud  which  would  have  been  as  unavailing  and  perilous  as  it 
would  have  been  unworthy,  for  she  would  have  incurred  the 
risk  of  her  whole  rent  being  suspended  (Neale  vs.  McKcTizie^ 
1  M.ik  W.)  or  having  the  rent  apportioned  by  opemtion  of  law. 
— Tonilinson  v.  Lay,  2  B.  <fc  B, ;  Neale  v.  McKenzU,  Q.  C.  M,  &  R, 

I  believe,  however,  that  Lady  Tonkin  neither  designed  nor 
committed  any  fraud,  but  in  defining  the  whole  land  demised 
by  metes  and  bounds  as  it  originally  stood,  and  then,  making 
the  proviso  refer  to  "  said  land,"  she  intended  to  provide  for 
post  as  well  as  future  appropriations,  and  protected  the  tenants 
in  either  contingency 

It  was  asked,  how  can  the  future  words  in  the  proviso  "  shall 
be  taken"  relate  to  land  that  had  already  been  taken  in  1849  ? 
The  answer  is,  that  the  antecedent  words  in  the  lease  modify 
them  and  shew  that  the  parties  intended  the  proviso  to  be  co- 
existent with  the  term  and  to  opemtc  from  20th  October,  1846. 

It  was  stated  at  the  bar,  in  argument,  that  the  reLition  of 
principal  and  agent  existed  for  many  years  between  Lady 
Tonkin  and  the  defendants,  and  that  such  defendants  were  and 
are  well  aware  of  the  true  meaning  of  each  other  that  the 
whole  rent  should  be  paid  notwithstanding  the  whole  land  was 
not  enjoyed  by  the  tenants.  It  is  possible  that  such  may  be 
the  cose,  but  I  have  no  evidence  of  it  and  have  no  authority  to 
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go  outside  of  the  four  cornets  of  the  deed  to  discover  their 
meaning.  If  the  language  used  is  a  mistake,  proceedings  maj 
be  taken  in  a  Court  of  Equity  to  reform  the  instrument,  but 
those  proceedings  cannot  be  imported  into  the  present  question. 
In  my  opinion  the  demurrer  should  be  allowed  and  judgment 
entered  for  the  defendants. 


Hon.  Mr.  Justice  Hatward: 

This  action  is  taken  to  recover  from  the  defendants  the  sum 
of  £100  stg.  for  one  year's  rent,  alleged  to  be  due  from  them  to 
the  plaintiff,  as  administrator  of  Eliza  Jane  Tonkin,  for  pre- 
mises described  by  metes  and  bounds  in  a  lease  between  them 
— part  of  which  premises  was  occupied  by  the  defendants  dur- 
ing the  time  for  which  the  rent  is  sought  to  be  recovered,  but 
another  part  had  been  taken  possession  of  by  the  Government 
and  appropriated  to  public  purposes,  and  for  which  the  said 
E.  J.  T.  had  been  remunerated  to  the  extent  of  £320  st^ 

A  lease  wits  extended  between  the  &iid  E  J.  T.  and  the  de- 
fendants on  the  3rd  February,  1849,  by  which  she  demised  the 
whole  of  the  land  therein  mentioned '  to  them  for  the  term  of 
fifty  yea  1-8  from  the  20th  day  of  October,  1846.  at  the  annual 
rent  of  £100  stg,  and  in  that  lease  it  was  provided  to  this 
effect:  "That  if  at  any  time  during  the  (erm  hereby  granted 
any  part  of  the  premises  hereby  leased  shall  be  taken  by  the 
Government  for  widening  the  streets,  and  the  said  E  J.  T,  be 
renin neni ted  for  the  same,  a  deduction  is  to  be  made  from  the 
aforesiiid  rent  proportioned  to  the  amount  of  remunemtion." 

It  appears  that  tlie  defendants  went  into  possession  of  the 
whole  of  the  pioperty  thereby  leased  in  October,  1846.  and  be- 
tween that  time  and  the  exe2ution  of  the  lease,  the  Govern- 
ment took  possession  of  a  psirt,  from  which  they  evicted  the 
defendants  and  for  which  they  paid  the  said  R  J.  T  the  sum 
of  £320  stg.  as  remuneration  for  her  loss. 

Tlie  case  came  before  us  upon  demurrer,  in  support  of  which 
it  was  contended  by  Mr.  Carter,  Q.  C,  for  defendants,  that  an 
apportionment  of  rent  was  claimable  by  the  defendants  under 
the  proviso  in  the  lease ;  that  the  land  demised  was  identified 
by  metes  and  bounds;  that  the  "premises  hereby  leased"  re- 
ferred to  the  whole  premises  so  described,  and  not  to  that  part 
only  that  remained  in  possession  of  the  defendants  at  the  time 
of  executing  the  lease;  and  that  the  instrument  should  be 
taken  as  a  whole  and  the  intention  of  the  parties  gathered 
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therefrom,  and  that  under  all  the  circumstances  of  the  case 
the  plain  meaning  was  that  the  lease  should  commence  to  ope- 
tate  from  the  commencement  of  the  term  in  computation  of 
time  and  not  from  the  time  of  its  execution. 

Mr.  Whiteway^  Q.C.,  and  Mr.  Pinsent,  Q.C.,  for  the  plaintiffs, 
-contended,  on  the  other  hand,  that  under  the  terms  of  the  lease 
the  defendants  were  not  entitled  to  any  reduction  of  the  rent 
agreed  upon,  inasmuch  as  the  land,  although  taken  by  the  Grov- 
ernment  whilst  the  defendants  were  in  possession  and  during 
the  time  specified  in  the  lease,  was  so  taken  before  its  execu- 
tion in  1849,  and,  therefore,  that  the  proviso  as  to  any  part  of 
the  land  being  taken  was  intended  only  to  have  a  prospective 
operation,  as  appears  by  the  words  **  if  at  any  time  during  the 
term  hereby  granted  any  part  of  the  premises  hereby  leased  shall 
be  taken,  &c.,  and  could  not  be  construed  to  mean  land  which 
h4xd  been  taken  before  the  lease  was  executed — the  words  "  shall 
be'*  not  having  a  retrospective  operation,  and  to  sustain  this 
position  several  authorities  were  cited. 

Since  the  case  came  up  for  hearing  I  have  given  considera- 
tion to  the  arguments  of  counsel  and  to  the  authorities  in  sup- 
port of  the  position  maintained  by  them  on  both  sides. 

Where  nothing  appears  in  a  deed  to  control  or  alter  the  legal 
efifect  of  the  words  in  the  habendum,  and  where  there  is  nothing 
to  show  that  a  contrary  meaning  was  intended,  it  will  operate 
as  a  grant  only  from  the  time  of  its  execution,  and,  in  this  case, 
if  it  would  only  so  operate,  the  plaintiff  would  be  entitled  to 
judgment,  as  there  was  no  eviction  afterwards.  This  rule  of 
law  is  clear,  but  the  cases  cited  to  show  that  we  should  apply 
it  in  this  instance  have  failed  to  convince  me,  as  they  were 
decided  under  the  dififerent  circumstances  attending  each,  and 
none  of  them  are,  in  my  opinion,  in  point  with  the  present. 

The  word  term  in  a  deed  may  be  read  as  time  if  it  appear  to 
have  been  the  intention  of  the  parties,  and  will,  therefore,  refer 
to  the  commencement  of  the  holding. 

The  proviso  in  question  contains  these  words,  "If  at  any 
time  during  the  teim  hereby  granted  any  part  of  the  premises 
hereby  leased  shall  be  taken"  &c.  From  these  words  principally 
and  the  circumstances  disclosed  in  the  pleadings  I  have  to  as- 
certain the  meaning  of  the  parties,  and  whilst  I  agree  with  the 
plaintiff  that  the  words  term  hereby  granted  and  the  words  shall 
•be  are  strongly  in  favor  of  his  position,  I  have  to  consider  also 
the  meaning  of  the  words  pi^emises  hereby  leased  with  reference 
to  the  circumstances  of  the  case,  and  I  ask  what  premises  are 
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hereby  leased  ?  The  answer  is,  the  premises  that  are  described 
by  metes  and  bounds  in  the  lease — the  same  that  the  defen- 
dants went  into  possession  of  in  October,  1846,  from  part  of 
which  they  have  since  been  evicted  bj  the  authority  mentioned 
in  the  proviso  (the  government),  and  for  which  the  plaintiff  re- 
ceived as  remuneration  the  sum  of  £320  stg ,  and  the  same  pre- 
mises for  which  the  defendants  are  now  called  upon  to  pny  the 
sum  of  £100  stg.  a  year  as  rent,  although  they  are  deprived  of 
a  part  of  that  premises  hereby  leased  and  described  in  the  deed. 
From  this  statement  of  facts  I  have  to  ask  myself  was  it  the 
intention  of  the  parties  that  the  term  mentioned  in  the  pro- 
viso should  have  reference  to  the  time  of  the  original  taking 
or  that  of  the  execution  of  the  lease,  and,  notwithstanding  the 
local  bearing  of  some  of  the  expressions  in  the  deed  in  favor  of 
the  plaintiff's  position,  when  I  consider  the  foregoing  strong 
points  in  favor  of  the  defendants  and  the  rule  of  law  that  a 
deed  must  be  construed  so  as  to  give  effect  to  the  real  inten- 
tion of  the  parties,  I  can  arrive  at  no  other  conclusion  than 
that  the  intention  was  that  the  lease  should  operate  from  the 
20th  October,  1846,  and,  therefore,  that  an  eviction  between 
that  time  and  the  execution  of  the  deed  entitles  the  defen- 
dants to  an  apportionment  of  rent,  and  I  am  of  opinion  that- 
the  defendants  are  entitled  to  judgment  accordingly. 

Mr,  Whitemay,  Q.  C,  and  Mi*,  Pinsent,  Q.  C,  for  plaintiffs. 
Mr.  Carter,  Q.  C,  for  defendants. 
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1872,  J^ly.    Hon.  Mr.  Justice  Robinson. 

l%»Ax9nei/^FrayiA^Fidm  pnienctt^**  rtobabU  expsctatum  cf  being  able  to  paff*^ 
IntohetU  vextUiouelff  d^ending  »uiL 

To  ODDVict  ft  party  nadar  the  iBsdyency  Uw  and  to  sootence  him  to  impriaoo- 
inent,  hia  crime  must  be  prared  so  clearly  aa  to  exclude  all  reasonable  doubt 
of  his  innocence, 

It  is  not  erery  defiMilt  in  a  debtor  to  pay  his  debts  that  will  render  him  a  crimi- 
nal in  the  eye  of  the  law  and  amenable  to  penal  imprisonment. 

If  creditors  think  proper  to  encourage  debtors  in  recklessly  running  into  debt, 
the  Ck>urt  will  not  punish  the  debtor,  who  is  guilty  of  no  other  misconduct 
than  foiling  to  pay. 

A.  debtor  who  merely  gives  bail  in  a  suit  to  release  his  person  from  arrest  pre- 
paratory to  his  petitioning  for  a  declaration  of  insolvency,  whereby  all  his 
creditors  may  be  equally  benefitted,  cannot  be  said  ^'vexatiously"  to  defend 
a  suit  within  the  meaning  of  the  Act. 

This  matter  came  before  me  on  the  petition  of  Mr.  George 
K  Wilson  to  be  declared  insolvent.  The  petitioner  is  manager 
of  a  Theatrical  troupe  which  visited  St.  John's  last  June;  his 
company  consisted  of  twelve  actors  and  actresses,  for  whose 
Kilaries  and  expenses  he  was  liable.  The  petitioner  had,  two 
years  ago,  been  in  this  colony  in  co-partnership  with  a  Mr. 
Clarke,  and  on  their  voyage  hence  were  wrecked  upon  the  coast 
of  P.  E.  Island,  and  lost  property  in  the  disaster.  After  the 
shipwreck  Clarke  repudiated  his  liabilities  to  various  parties 
with  whom  he  and  petitioners  had  dealings,  and,  previous  to 
petitioner  visiting  Newfoundland  upon  the  present  occasion,  he 
assumed  all  those  liabilities,  and  induced  wlmt  he  believed  to 
be  a  strong  and  attractive  dramatic  corps  to  accompany  him. 

The  debts  which  petitioner  thus  assumed  amounted  to  about 
$6,500,  of  which  he  alleges  he  has  paid  off  $1,039. 

The  debts  embraced  in  his  schedule,  contracted  by  petitioner 
alone,  amount  to  about  $3,500,  and  are  principally  for  salaries 
of  bis  company,  the  cost  of  the  theatre,  and  the  fitting  up  of 
the  building,  whilst  his  assets  consist  of  his  wearing  apparel 
and  nothing  more. 

The  rent  and  gas  of  the  Bink,  wherein  petitioner  held  his- 
theatrical  establishments,  amounted  to  £12  10s.  a  week,  the 
•alary  of  one  actress  alone — Miss  Boyd — was  £7  10s.  a  week 
beside  her  board  and  lodging,  and  the  aggregate  expense  of  the 
theatre  each  night  amounted  to  £13  15s. 

Petitioner  had  been  about  ten  weeks  acting  in  St.  John's 
during  the  present  season,  in  which  his  total  receipts  were- 
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$2,752  and  his  expenses  were  $2,673 — the  difference  being  ex- 
pended by  petitioner  in  his  own  board.  The  disbursements 
.  are  set  out  in  detail  and  have  not  been  questioned. 

He  states  that  he  commenced  the  season  with  excellent  sue- 
.  cess  and  bright  prospects,  but  eventually  he  fell  into  difficulties 
through  defects  in  the  building,  and  the  consequent  waning  of 
popularity. 

There  can  be  no  doubt  of  the  petitioner's  insolvency,  which 
is  admitted  by  his  opposing  creditors,  but  Mr.  Carter,  Q.C ,  and 
Mr.  Emerson  strongly  contend,  on  behalf  of  some  of  his  credi- 
tors, that  the  petitioner  has  exposed  himself  to  the  penalties 
of  the  insolvent  law  by  reason  of  fraudulent  conduct,  princi- 
pally in  obtaining  lumber  from  Messrs  Boyd,  chairs  from 
Mr,  Barron,  and  printing  and  money  from  Mr.  Winton  and 
Mr.  Squarry,  upon  "false  pretences"  and  without  having  a 
"probable  or  i-easonable  expectation"  of  being  able  to  pay  for 
.them. 

Before  I  can  accede  to  the  application  to  convict  the  peti- 
.tioner  of  fraud  under  the  insolvent  law  and  to  sentence  him  to 
imprisonment,  I  must  have  his  crime  proved  so  clearly  as  to 
exclude  all  reasonable  doubt,  for  neither  under  the  Insolvent 
nor  any  other  Act  is  a  man  to  be  condemned  to  punishment 
until  his  guilt  shall  be  proven. 

Whether  in  strict  morality  one  is  justified  under  any  circum- 
stances in  incurring  a  debt  which  he  cannot  discharge,  is  a 
.question  I  am  not  here  required  to  decide,  but  certainly  it  is 
not  every  default  in  a  debtor  to  pay  his  debts  that  will  render 
.him  a  criminal  in  the  eye  of  the  law  and  amenable  to  penal 
impnsonnient. 

Whether  this  petitioner  has  been  shewn  to  have  obtained 
goods  "  under  false  pretences"  or  "  without  a  reasonable  expec- 
tation of  being  able  to  pay  for  them"  must  depend  upon  the 
evidence  and  the  circumstances  of  this  case. 

As  regards  the  express  evidence  it  is  uncontradicted  upon 
this  point.  The  petitioner  swears  that  his  creditors  were  aware 
of  his  condition  and  calling;  that  they  knew  he  was  an  itine* 
rant  comedian  about  to  try  his  luck  before  a  St.  John's  audi- 
ence ;  that  he  made  no  pretence  of  having  any  means  beyond 
those  he  might  earn  from  night  to  night,  and  that  he  asked 
^hose  creditors  to  trust  him  for  payment ;  that  with  Mr.  Winton 
and  Mr.  Squarry  he  had  had  dealings  when  he  was  last  in  the 
colony ;  that  the  former  had  lent  him  money  and  continued  to 
itUow  the  Morning  Chronicle  press  to  be  employed  in  the  thea- 
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trical  printing ;  that  Mr.  Squurry  also  knew  the  petitioner  pos- 
.sessed  uo  capital,  for  Squarry  had  become  security  for  the  hire 
of  a  temporary  theatre  in  Harbor  Grace  on  petitioner's  former 
visit,  whilst  to  Mr.  Boyd  he  explained  his  circumstances  and 
his  need  of  assistance  to  fit  up  the  Rink,  asking  him  for  lumber, 
which  Mr.  Boyd  supplied  upon  credit 

Both  Mr.  Winton  and  Mr.  Boyd  were  present  at  the  exami- 
nation, and  neither  was  tendered  as  a  witness  to  contradict  the 
petitioner.  I  am,  therefore,  bound  to  accept  his  statements  as 
true  and  to  hold  that  there  is  no  express  evidence  of  any  de- 
ception or  misrepresentation  having  been  used  by  him. 

As  regards  the  circumstances  from  which  I  am  asked  to  infer 
the  guilt  of  the  petitioner ;  they  are  as  follows :  find  gentle- 
men freely  giving  their  property  and  labor  upon  credit  to  one 
who  is  not  a  i*esidcnt  in  the  country,  who  had  not  nnd  did  not 
pretend  to  have  any  capital  beyond  his  dress  and  theatrical 
attainments,  and  who  was  known  to  them  only  as  a  travelling 
-comedian — a  profession  which  every  man  of  experience  knows 
to  be  precarious  in  its  profits  and  extravagant  in  its  require- 
ments, dependant  for  its  success  upon  popular  tastes  that  are 
sometimes  capricious  and  oftentimes  exacting. 

Reference  was  made  by  Mr.  Carter  that  if  a  fisherman  is 
guilty  of  fraud  he  will  be  punished — and  so  he  should  be,  but 
a  fisherman  has  never  been  deemed  guilty  of  fraud  for  taking 
supplies  upon  the  chance  of  ''a  voyage"  that  is  still  in  the  sea, 
simply  because  the  supplier  knows  the  risk  he  runs,  and  the 
play-actor  who  gets  credit  upon  the  chances  of  popular  favor 
and  dramatic  success  is  trusted  upon  a  security  hardly  more 
•certain.  Under  such  circumstances  it  would  be  gross  injustice 
to  convict  the  petitioner. 

It  is  much  to  be  regretted  that  creditors  who  befriended  the 
petitioner  and  acted  with  liberality  towards  him,  as  those  here 
seem  at  fir^t  to  have  done,  should  lose  their  money,  but  if 
people  jeopardize  their  property  in  such  hazardous  ventures 
they  have  no  one  to  blame  but  themselves 

In  a  somewhat  similar  case  determined  in  England  a  short 
time  since,  the  judge  in  Bankruptcy  declared  that  if  creditors 
thought  proper  to  encourage  debtors  in  recklessly  running  into 
debt  the  Court  would  not  punish  the  debtor  who  was  guilty  of 
no  other  misconduct  than  failing  to  pay. 

Mr.  Carter  urged  vigorously  that  his  client  may  have  been 
seduced  into  trusting  the  petitioner  upon  the  faith  of  some 
scenery  he  had  in  use,  which  he  now  states  belonged  to  one 
Fanning. 
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The  evidence  hj  no  means  satisfies  me  that  the  scenery  did 
not  and  does  not  belong  to  Fanning ;  it  is  sworn  that  it  does,, 
and  nothing  is  proved  to  the  contrary,  but  if  it  were  otherwiaa 
I  should  doubt  that  Mr.  Boyd,  or  Mr.  Winton,  or  Mr.  Barron,, 
were  in  the  smallest  degree  influenced  in  their  advances  by  the 
considemtiou  of  property  (even  if  they  knew  of  its  existence)- 
that  for  any  but  dramatic  purposes  would  be  useless  trumpery. 

I  am  certainly  of  opinion  that  in  the  distribution  of  the  large 
sum  received  by  the  petitioner  during  the  season,  a  more  equal 
division  amongst  all  his  creditors  might  and  ought  to  have  beea* 
made,  and  if  that  reasonable  course  had  been  adopted  possibly 
the  present  opposition  would  have  been  prevented,  but  with 
this  exercise  of  discretion  or  indiscretion  I  have  nothing  to  do*. 
I  have  only  to  see  whether  legal  fraud  has  been  proved,  and 
I  am  bound  to  say  that  neither  the  evidence  nor  the  circum* 
stances  of  this  case  justify  me  in  adjudicating  the  petitioner  to 
be  guilty  of  such  fraud.  I  must,  therefore,  declare  him  insol* 
vent  and  order  that  his  bailbond  be  delivered  up  to  be  can- 
celled. 

I  have  not  overlooked  the  contention  by  Mr.  Emerson  that 
the  insolvent  has  brought  himself  under  the  penal  clause  of  the 
insolvent  law  by  giving  bail  in  Squarry's  action  in  order  to 
effect  his  release  from  imprisonment,  thereby  causing  Squarry 
expense  by  "  vexatiously  defending  the  suit,"  I  am  of  opinion 
that  a  debtor  who  merely  gives  bail  to  release  his  person  from 
arrest,  preparatory  to  his  petitioning  for  a  declaration  of  insol- 
vency whereby  all  his  creditors  may  be  equally  benefitted,  can- 
not be  said  "  vexatiously"  to  defend  a  suit  within  the  meaning 
of  the  Act. 

Mr,  McNeily  for  petitioner. 

Mr,  Carter,  Q,  C,  and  Mr,  Whiteway,  Q,  C,  and  Mr.  Emersot^ 
and  Mr,  WirUer  for  sundry  creditors  opposing. 
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1872,  July,    Hon.  Sir  H,  Hoylks,  C.  J, 

Shipping — Salvage^  A  wtard—ApportuMmaU. 

A  sealing  acfaooncr  at  llfty-Mvcc  tons,  with  a  mw  ot  twenty-fonr  oieD,  wkile  o 
hn  way  to  praaecnte  a  Maling  ▼oyage,  fell  in  with  a  tailing  veaael  on  the  aouth 
coaat  of  Newfoandland,  abandoned,  drifting  about  in  a  atring  of  ice,  abont 
sixty  miles  from  land,  and  succMsfully  brought  her  into  port  alter  five  days, 
with  ranch  labor.  The  Talne  of  the  property  saWed  was  $5,800.  In  a  suit 
instituted  for  salvage  the  Court  awarded  a  sum  amounting  to  foar-sevenths  of 
the  appraised  value  and  directed  that  the  award  be  apportioned  amongst' the 
owner  and  maitor  and  crew  of  the  salving  schooner  upon  the  principle  upon 
which  the  proceeds  of  the  sealing  voyage  would  be  distributed,  with  the  ezuep- 
tiou  that  the  men  who  went  on  boanl  the  wreck  and  navigatiMl  her  to  port, 
having  incurred  greater  risk  than  the  rest  of  the  crew,  should  receive  from  the 
crew's  whole  salvage,  $20  to  the  mate  and  each  of  the  men  $10,  in  addition  to 
their  other  shares. 

In  this  case  a  claim  is  preferred  for  »ilvage  on  fourteen  iuin- 
•dred  and  seventy-four  boxes  of  raisins,  part  of  the  cargo  of 
this  derelict,  under  the  following  circumstances : — 

On  the  fourth  of  April  last  the  schooner  A,  T,  Stone,  of  Har- 
bor Grace,  of  the  burden  of  fifty-seven  tons,  and  having  a 
sealing  crew  of  twenty-four  men,  while  on  her  way  to  prose- 
cute a  sealing  voyage  in  the  Gulf  of  St.  Lawrence,  fell  in  with 
a  vessel  apparently  abandoned,  drifting  about  in  a  string  of  ice 
about  sixty  or  seventy  miles  to  the  southward  of  Cape  Chapeau 
Rouge. 

With  some  trouble  and  a  slight  risk  of  life  some  of  the  crew 
<if  the  A.  T.  Stone  succeeded  in  boarding  her,  and  found  her  to 
be  a  schooner  of  about  one  hundred  tons  burthen,  bearing  the 
'  name  of  Caroline  Brown  on  her  stern. 

Upon  further  examination  they  found  that  her  hatches  were 
open  and  part  of  her  cargo  (which  consisted  of  boxes  of  raisins) 
was  scattered  about  the  deck,  whence  they  concluded  that  she 
had  been  previously  boarded  by  other  parties  She  had  been 
stripped  of  sails,  rigging  and  provisions ;  her  masts  and  anchors 
were  gone ;  she  had  several  feet  of  water  in  her  hold  arising 
from  a  continuous  leak,  and  she  was  apparently  in  such  a  dis- 
abled and  helpless  condition  as  to  render  the  task  of  saving  her 
at  least  exceedingly  difficult. 

The  attention  of  the  salvors  was  first  directed  to  the  leak, 
and,  finding  that  by  labor  and  attention  they  could  keep  the 
wreck  afloat,  they  took  her  in  charge,  lightened  her  by  trans- 
ferring part  of  her  cai^  to  the  A.  T.  Stone^  rigged  up  a  jury- 
mast  with  materials  from  their  own  vessel,  made  a  towline  fast 
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to  her,  put  a  crew  of  eight  men  ou  board,  and,  being  favored 
with  moderate  weather,  succeeded  after  much  labor,  with  some 
risk  to  their  own  lives  and  some  damage  to  their  own  vessel.  Id 
bringing  the  wreck  into  St.  John's  on  the  9th  of  April. 

Ou  her  arrival,  being  arrested  at  the  suit  of  the  Crown  as 
droits  of  the  Admiralty,  a  claim  to  the  part  of  the  cargo  above- 
mentioned  was  preferred  by  the  Mercantile  Mutual  Insurance 
Comp'y  of  New  York,  who  paid  into  court  the  sum  of  $1,091.65 
in  discharge  of  salvage,  but  this  tender  being  i*ejected  by  the 
salvors,  who  claimed  the  whole  or  at  least  three-fourths  of  the 
property  saved,  the  cause  proceeded  through  the  usual  stages, 
and  on  the  17th  of  June  instant  came  to  a  hearing. 

After  the  best  consideration  I  have  been  enabled  to  give  this 
case,  I  am  of  opinion  that  taking  the  tender  at  what  it  was 
intended  to  be,  but  which  it  is  not,  a  tender  of  a  moiety  is- 
somewhat  insufficient. 

While  I  admit  that,  except  under  very  special  circumstances, 
the  court  does  not  as  a  rule  allow  salvors,  even  in  derelict  cases, 
more  than  a  moiety  for  the  property  saved,  and  not  nearly  that 
proportion  when  the  property  saved  is  of  large  value,  I  hold 
that  the  entire  abandonment  by  the  A.  T.  Stone  of  the  sealing 
voyage,  in  order  that  the  Caroline  Broum  might  be  recovered,, 
brings  the  present  case  within  the  exception. 

Then,  it  is  true  on  the  part  of  the  respondents,  the  opinion 
of  a  sealing  master  of  very  great  experience,  that  the  prospects 
of  the  A.  T.  Stone  making  a  successful  voyage  were  not  encour- 
aging ;  but  it  is  clear  that  the  master  and  men  thought  other- 
wise, as,  when  they  fell  in  with  the  Caroline  Brovm,  they  were 
proceeding  to  their  field  labor,  and,  as  in  saving  the  wreck  they 
were  working  for  others  as  well  as  themselves,  they  are,  I  think, 
entitled  to  the  benefit  of  the  doubt,  and  I  may  fairly  presume 
that  had  they  continued  their  voyage  they  would  have  secured 
at  least  a  moderate  trip,  and  in  that  view  a  moiety  of  this  pro- 
perty would  be  rather  a  scanty  compensation  for  their  services. 
On  the  other  hand,  to  give  three-fourths  would,  after  the  ex- 
penses were  paid,  leave  too  little  for  owners,  whose  interests 
are  also  entitled  to  just  consideration.  Upon  the  whole,  having 
regard  to  this  special  sacrifice  by  the  salvors,  to  the  compara- 
tively small  value  of  the  property  saved — about  £1,459  in  all, 
to  the  certainty,  humanly  speaking,  of  the  speedy  and  entire 
loss  of  the  Caroline  Brown  had  she  not  then  been  fallen  in 
with,  to  the  fact  that  but  for  the  unusual  number  of  her  own 
crew  the  A.  T.  Stone  could  not  have  saved  her  at  all,  to  the  risk 
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incurred  by  those  of  the  salvors  who  stayed  on  board  the  wreck, 
to  the  damage  done  to  the  A,  T.  StoTU  by  collision  with  her  tow, 
and  to  the  labour  and  fatigue  undergone  by  the  salvors  gene- 
rally in  the  course  of  the  enterprise,  I  am  of  opinion  that  an 
award  of  four-sevenths  of  the  appraised  value,  less  duty,  will 
meet  the  justice  of  the  case. 

The  respondents,  having  received  the  property  claimed,  must, 
of  course,  refund  to  the  salvors  the  monies  advanced  by  them 
to  the  Customs,  and  these  sums,  making  in  all  the  sum  of 
$1,576,  together  with  a  rateable  proportion  with  the  other 
owners  of  ship  and  cargo  of  the  costs  of  suit,  including  in 
these  the  costs  of  the  Crown  and  the  towage  and  pilotage  paid 
or  assumed  by  the  Marshal,  I  order  to  be  paid  by  the  respon- 
dents or  their  sureties  to  the  salvors 

Upon  the  subject  of  apportionment  of  the  salvage,  a  matter 
which  has  also  been  submitted  to  me,  I  am  of  opinion  that  the 
salvage  of  the  Caroliru  Brown,  having  been  substituted  by  the 
consent  of  all  parties  for  the  sealing  voyage  without  any  stipu« 
lation  for  a  change  in  the  proportions  of  remuneration  to  those 
concerned,  the  principle  upon  which  the  proceeds  of  the  sealing 
voyage  would  be  distributed  must  be  applied  here,  with  this 
exception,  that  the  men  who  continued  on  board  the  wi*eck, 
having  incurred  greater  risk  than  the  rest  of  the  crew,  are  to 
receive  from  the  crew's  half  of  the  whole  salvage  that  may  be 
received — the  mate  twenty  dollars  and  each  of  the  men  ten 
dollars,  in  addition  to  their  other  shares. 
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1872,  July.    Hon.  Sir  Hugh  Hoylsb,  C.  J. 

^JShipping— Salvage  —  Atoard  —  Apportumment  —  Appropriation  ^  Salving  crmo  of 
property  ealved—CoaU— Joint  terviee—Two  oetti  of  aahorM, 

A  sealing  scliooner  of  one  hnndrad  tons  with  a  crew  of  fifty  men  while  proMca- 
ting  a  sealing  voyage,  fell  in  with  a  sailing  vessel  of  one  hundred  tons,  on  the 
north-east  coast  of  Newfoundland,  abandoned,  toesing  aliont  in  the  troqgh  of 
the  sea,  aboot  eighty  miles  from  St.  John's.  A  portion  of  the  crew  of  the 
sealing  schooner  with  great  toil  and  coniideraUe  risk  of  life,  snceeedad  in 
boarding  her  and  navigating  her  to  port  after  five  days,  having  ezpoticnoed 
very  tempestnons  weather  on  the  voyage.  The  value  of  the  property  salved 
was  appraised  at  $18,897.  In  a  suit  instituted  for  salvage  the  Court  awarded 
a  sum  of  f4,000,  and  directed  that  the  award  be  apportioned  amongst  the 
owner,  master  and  crew  of  the  salving  schooner  upon  the  principle  upon  which 
the  proceeds  ot  the  scaling  voyage  would  bo  distributed,  with  the  exception 
that  the  men  who  went  on  board  the  wreck  and  navigated  her  to  port,  having 
incurred  greater  risk  than  the  rest  of  the  crew,  should  receive  from  tho  crew's 
whole  share  of  salvage,  as  follows:  $30  to  the  sealer  in  charge  of  the  Halving 
crew  and  $20  to  each  of  the  others. 

A  chacgo  of  wrongfully  appropriating  to  their  own  use  a  quantity  of  ships'  stom 
having  been  made  against  tlie  salvors,  the  Court  ordered  that  the  extra  turns 
awanled  them  be  not  paid  until  they  had  cleared  themselves  of  the  chaige. 

When  a  joint  salvage  service  has  been  performed  and  the  salvors  engage  separate 
proctors  the  Court  will  only  allow  costs  against  the  respondents  for  one  set  of 
salvors. 

This  was  a  cause  of  salvage,  civil  mid  maritime.  By  the 
pleadings  and  proofs  exhibited  in  the  cause,  it  appears  that  the 
above  named  vessel  was  a  schooner  of  100  tons  burthen,  be- 
longing to  Harbor  Grace,  and  that  on  Monday  the  18th  day  of 
March  last,  she  left  that  port  with  a  cargo  of  dry  cod-fish  bound 
to  Lisbon.  When  the  Clara  left  Harbor  Grace  the  wind  was 
fair,  but  in  the  afternoon  the  Clara  being  then  between  Torbay 
and  St.  John's,  the  wind  came  ahead,  and  as  the  weiither  looked 
threatening,  and  a?  the  ice  was  but  a  short  distance  off  and 
was  coming  in  rapidly  upon  the  land,  the  captain  (Webber) 
thought  it  best  to  return  to  Harbor  Grace  and  endeavored  to 
do  80,  but  being  intercepted  by  the  ice,  he  was  obliged  to  run 
into  Torbay,  on  the  south-side  of  which  he  came  to  anchor. 

About  nine  o'clock,  p.  m.,  the  wind  having  shifted  to  the 
north-west  and  blowing  very  heavily,  the  ice  with  which  the 
bay  was  then  filled  pressed  upon  the  Clara,  causing  her  to  drag 
her  anchors  and  driving  her  upon  the  rocks  where  she  struck 
repeatedly,  and  the  captain  and  crew  fearing  that  she  would 
speedily  break  up,  abandoned  her  to  her  fate  and  with  some 
.difficulty  got  on  shore.     The  next  morning  the  Clara  was  not 
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to  be  seen,  and  it  was  supposed  by  her  crew  that  she  had  drif- 
ted to  sea  and  foundered  in  the  night,  but  on  the  following 
Wednesday  she  was  fallen  in  with  about  eighty  or  a  hundrea 
miles  to  the  south-east  of  St  John's  by  the  Penguin,  a  sealing 
schooner  of  Harbor  Grace,  of  about  one  hundred  tons,  and  with 
a  crew  of  fifty  men,  engaged  in  the  prosecution  of  a  sealing 
voyage.  When  first  sighted  from  the  FcTiguin,  tho  Clara  was 
about  five  or  six  miles  off,  and  was  computed  two  or  three 
miles  from  the  weather  edge  of  the  ice  in  which  the  Penguin 
lay,  and  upon  which  the  Clara  was  rapidly  drifting. 

It  was  evident  to  those  on  board  the  Penguin  that  the  Clara 
was  abandoned  as  she  was  tossing  about  in  the  trough  of  the 
sea,  which  at  times  broke  over  her,  and  the  master  of  the  Pen* 
guin  in  the  hope  of  recovering  her,  sent  out  to  her  relief  six- 
teen men  of  his  own  creW,  who,  dragging  a  punt  with  them 
over  the  ice,  which  is  deposed  to  have  been  in  a  very  broken 
and  dangerous  condition  for  travelling  on,  succeeded,  but  not 
without  great  toil  and  considerable  risk  to  their  own  lives  in 
boarding  her. 

Upon  examination  they  found  that  the  Clara's  fore  staysail 
was  carried  away  and  that  her  main  staysail  had  burst ;  that 
both  chains  were  hanging  over  the  bows.  That  to  one  of  the 
chains  an  anchor  was  suspended,  which,  there  being  but  a  few 
feet  of  that  chain  out,  beat  heavily  against  the  lx»ws  as  the 
vessel  rose  and  fell  with  the  waves,  from  the  other  chain,  of 
which  there  were  several  fathoms  out,  the  stock  of  a  broken 
anchor  hung. 

With  these  exceptions  the  Clara  was  apparently  uninjured 
and  she  made  very  little  water,  but  it  was  afterwards  discov- 
ered that  her  keel  had  been  broken  and  some  of  her  planks 
injured  from  her  striking  as  was  supposed  on  the  rocks  at 
Torbay. 

For  a  day  or  two  the  whole  sixteen  men  were  confined  to  the 
Clara  by  the  weather,  but  on  Friday  the  22nd,  they  were  ena- 
bled to  communicate  with  the  Penguin,  when  seven  returned 
to  their  own  ship,  the  remaining  nine  men  being  directed  by 
the  master  of  the  Penguin  to  navigate  the  Clara  to  St.  John'Sr 
On  the  Sunday  following  both  vessels  got  clear  of  the  ice,  in 
which  they  appear  to  have  been  jammed  from  the  Wednesday 
preceding,  the  Penguin  resuming  her  sealing  voyage,  and  the 
Clara  making  the  best  of  her  way  to  St.  John's,  where  after 
experiencing;  veiy  tempestuous  weather,  she  arrived  on  the 
afternoon  of  Tuesday  the  26th  of  March.  It  appears  from  the 
a7 
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Affidavits  of  the  stilvors  that  the  Clara,  not  being  sheathed,  was 
while  in  the  ice  exposed  at  times  to  much  danger  of  foundering. 

Upjn  the  facts,  of  which  the  foregoing  statement  is  an  out- 
line, Mr.  Whiteway  for  the  owners  of  ship  and  cargo  conten- 
ded, that  most  of  the  elements  which  are  considered  necessary 
to  sustain  a  claim  for  large  salvage  were  here  wanting,  and 
that  a  sum  of  three  or  four  hundred  pounds  would  be  a  suffi- 
cient compensation  for  the  services  rendered  by  the  Penguin. 
He  also  contended  that  the  claims  of  the  men  who  were  put  on 
board  the  Clara  were  materially  lessened  if  not  altogether  de- 
stroyed by  the  fact  of  their  having  as  was  alleged  and  as  there 
was  evidence  to  shew,  appropriated  to  their  own  use  a  con- 
siderable quantity  of  the  ships'  stores,  and  nnich  of  the  cap- 
tain's clothing. 

Messrs.  Carter  and  Kent,  for  the  salvors,  thought  their  clients 
•entitled  to  a  decree  for  one-half  of  the  property  saved,  and  they 
prayed  that  the  consideration  of  the  charge  of  plundering  the 
stores  and  clothing,  should  be  postponed  until  the  salvors 
should  have  had  an  opportunity  of  rebutting  the  charge,  it 
having  been  preferred  only  after  they  had  left  St.  John's  for 
the  cod-fishery. 

In  determining  the  amount  to  be  awarded  for  salvage  ser- 
vices, several  considerations  have  to  be  taken  into  iiccount,  the 
principal  of  which  are  the  value  of  the  property  saved,  and  the 
danger  to  which  it  was  exposed ;  the  risk  of  life  to  the  salvors, 
the  value  of  the  property  necessarily  engaged  in  saving,  and 
the  time,  skill  and  labor  bestowed  in  the  service. — W,&B.117, 

In  the  present  case  it  can  hardly  be  contended  that  much 
time,  labor  or  skill  was  employed  in  saving  the  Clara,  that  the 
Penguin  was  herself  exposed  to  danger,  or  put  to  trouble,  or 
sustained  injury,  or  that  her  crew  with  the  exception  of  the 
sixteen  men,  who  certainly  rendered  meritorious  service,  ran 
any  risk  of  life.  After  two  or  three  days  delay  at  the  most, 
she  continued  her  voyage,  she  was  not  at  any  time  engaged  in 
towing,  and  the  men  she  spared  from  her  crew  when  once  on 
board  the  Clara,  did  only  the  work  of  skilled  seamen  and  seal- 
ers in  bringing  the  Clara  into  port. 

On  the  other  hand,  had  the  Periffuin  fallen  in  subsequently 
with  seals,  the  absence  of  the  men  sent  on  board  the  Clara 
would  have  seriously  diminished  her  catch,  and  the  risk  of 
this  loss  was  incurr^  to  render  service  to  the  Clara.  None 
hut  a  craft  of  size  and  power,  and  having  a  large  crew  of  men 
accustomed  to  brave  the  perils  of  the  ice-travel,  could  have 
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teen  in  a  position  under  the  circumstances,  and  at  that  season, 
to  give  the  assistance  that  was  here  rendered ;  and  the  labor 
bestowed,  though  occupying  no  great  length  of  time,  nor  in  the 
abstract  very  onerous,  was  the  means  of  restoring  to  the  own- 
ers u  hirge  amount  of  valuable  property,  which  but  for  the 
Penguin  and  her  crew  would  inevitably  have  perished.  Weigh- 
ing Ciirefully  these  considerations,  following  as  closely  as  pos- 
sible the  awards  of  the  High  Court  of  Admiralty  in  cases  nearly 
analogous,  see  Pritchard,  Derelict  and  Salvage  award)  and  re- 
collecting that  in  this^  country,  with  what  propriety  or  from 
what  necessity,  I  do  not  stay  to  inquire,  one  half  is  oftentimes 
allotted  to  salvors  of  property  wrecked  on  the  shore,  1  am  of 
opinion  that  of  the  appraised  values  of  the  ship  and  cargo  mak- 
ing together  thirteen  thousand  eight  hundred  and  ninety-seven 
dollars,  four  thousand  dollars  would  be  a  sum  which,  while 
liberally  compensating  the  Siilvoi-s  for  their  services,  and  pro- 
moting the  interests  of  trade  and  navig»ition  by  encouraging 
others  in  efforts  to  save  life  and  property,  would  not  be  un- 
reasonably large  for  the  ownei-s  of  ship  and  cargo  to  contribute 
n%teably  in  return  for  what  has  been  preserved  to  them. 

The  apportionment  of  this  sum  should,  I  think,  be  as  fol- 
lows: 

From  the  whole  amount,  thirty  dollara  to  Michael  Farrell, 
and  twenty  dollars  to  each  of  the  other  fifteen  men  who  boar- 
ded the  Clara  should  first  be  paid,  and  the  remainder  should 
be  distributed  amongst  the  owners,  master  and  crew  of  the 
Penguin,  in  like  manner  as  the  proceeds  of  the  sealing  voyage 
would  be  divided,  conformably  to  the  principle  laid  down  in 
the  Caroline  Brovm,  that  the  proportions  agreed  to  by  all  par- 
ties interested  as  those  which  should  govern  the  ordinary  re- 
sults of  the  voyage,  should  also,  with  a  reasonable  exception  in 
favor  of  any  special  services  rendered  by  any  one  of  the  crew, 
govern  its  accidental  profits. 

The  costs  will  follow  the  event,  with  this  exception,  that  as 
this  was  a  joint  service  and  ought  to  have  been  prosecuted  as  a 
joint  suit,  the  several  claimants  employing  separate  proctors, 
as  advocates  only,  where  their  claims  were  conflicting,  the  costs 
of  the  second  set  of  salvors'  pleadings  ought  not  to  fall  on  the 
rc3spondents  except  in  so  far  as  these  were  absolutely  necessary. 

It  remains  that  I  should  dispose  (for  the  present  at  least)  of 
the  charge  of  spoliation. 

This  charge  is  that  the  men  placed  on  board  the  Clara  wrong- 
iuUy  appropriated  to  their  own  use,  a  quantity  of  provisions 
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and  ships'  stores,  to  the  amount  of  over  one  hundred  pounds'* 
worth,  and  clothes  belonging  to  the  captain,  Webber,  of  the* 
value  of  twelve  pounds  and  upwards.    The  evidence  in  support- 
of  the  charge  so  far  is  that  the  property  in  question  was  on 
board  when  the  vessel  was  abandoned  at  Torbaj,  and  was  not 
on  board  when  she  was  restored  to  the  owner  upon  bail,  and 
that  clothes  identified  by  the  captain  as  his  own  were  seen  on* 
one  of  the  Penguin's  men,  and  that  a  pair  of  boots,  the  captain's 
property,  was  admitted  to  have  been  taken  by  another  of  the 
men,  and  was  paid  for  in  consequence. 

It  is  a  principle  which  the  Court  of  Admiralty  strictly  en- 
forces that,  except  that  they  are  entitled  to  maintenance  while 
in  charge  of  a  ship,  from  her  stores,  salvors  are  bound  scrupu- 
lously to  respect  the  rights  of  owners  in  the  property  for  the 
salvage  of  which  they  claim,  and  that  when  they  fail  in  this- 
respect  they  forfeit  either  the  whole  or  part  of  their  salvage* 
reward,  according  as  their  offence  has  been  more  or  less  flag- 
rant, and  to  this  principle  I  am  bound  to  conform. 

In  the  present  case,  however,  the  parties  charged  have  not- 
been  heard  in  their  own  defence,  and  I  am  not  therefore  pre- 
pared to  say  whether  the  principle  is  or  is  not  to  apply  to 
them ;  but  to  ensure  justice  being  done  in  this  particular,  I 
shall  direct  that  the  extra  sums  awarded  to  these  sixteen  men 
be  not  paid  to  their  proctors,  but  be  paid  into  the  Begistry,. 
until  they  shall  have  cleared  themselves  of  this  charge  or  until 
I  shall  otherwise  order. 

Let  a  decree  be  entered  in  accordance  with  these  directions.- 

Messrs,  Carter,  Q.  C,  and  B.  J.  Kent  for  salvors. 
Mr.  WhUeway,  Q,  C,  for  owners. 
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1872,  July.    Hon.  Mr.  Justick  Hatward. 

JBkippmgSealing  wyag&—Dtaerti4m  and  abandonment  i^vo/ffOff  by  portion  qf  emo 

^Right  qf  domitn  to  partieipate  in  iubaejuent  eamingg  qf  voyago— 

Eacpenditure  by  erew  for  labor  tculping  a  whale,  liability  qf 

oumer  of  vetid  to  eontribute. 

The  plaintiff  was  one  of  a  crew  of  seTeDteen  men  on  board  a  amaU  achooner 
engaged  in  the  proaecntion  of  a  sealing  Toyage  from  the  first  day  of  March. 
HaTing  become  jammed  in  the  ice  and  drifting  into  Bay  St  George  in  New- 
foondland,  nine  of  the  crew,  with  the  assent  of  the  master,  left  the  Tessel, 
abandoned  the  Yoyage  and  proceeded  to  their  homes.  Some  few  days  after 
the  Tessel,  being  rsleased  from  the  ice  Jam,  fell  in  with  a  dead  whale  afloat  on 
ihe  water,  which  was  towed  into  port,  scnlped,  barrelled  and  conveyed  to 
fit  John's,  and  sold  for  $870  to  the  defendant  It  was  admitted  that  the 
defendant  (the  owner  of  the  schooner)  was  entitled  to  half  the  proceeds  of  the 
whale ;  bat  it  was  contended  by  the  defendant,  on  the  part  of  the  crew  who 
had  abandoned  the  voyage,  that  they  also  were  entitled  to  participate  in  the 
l)rofits  of  the  whale,  and  that  the  plaintiff  was  not  entitled  to  one-ninth  of 
«ne-half  as  claimed  by  him  ;  and  farther,  that  a  sam  of  940,  paid  for  scalping 
ihe  whale,  being  labor  which  the  crew  were  able  and  boand  to  perform,  shoald 
bo  choiged  altogether  to  their  share. 

^eU— That  the  members  of  the  crew  who  left  the  Tessel  and  abandoned  the 
Toyage  were  not  entitled  to  participate  in  her  sabseqnent  eamlngs. 

Mddr-Tht  work  of  83alping  the  whale  being  work  with  which  the  crew  were 
not  acqnainted,  and  the  owner  of  the  vessel  having  participated  in  the  profits 
of  the  work  for  which  the  940  was  paid,  the  latter  mast  be  held  liable  for  half 
of  the  ezpenditare. 

Ik  this  action  the  plaintiff  seeks  to  recover  the  sum  of  £10 
A&.  Id.  for  his  share  of  a  whale,  and  £1  Is.  for  his  share  of 
dseals  taken  by  the  crew  of  the  schooner  Siisan  last  spring  and 
jifterwards  purchased  by  the  defendant. 

The  plaintiff's  case  was  that  he,  with  a  crew  of  seventeen 
other  men,  left  St.  John's  on  the  1st  day  of  March  last,  bound 
^n  a  voyage  to  the  seal-fishery  in  the  Gulf  of  St.  Lawrence, 
iiaving  on  board  the  usual  supply  of  provisions ;  that  they  ar- 
rived in  the  Gulf,  but  only  caught  about  forty  seals,  and,  in 
>the  month  of  April,  got  jammed  in  the  ice  and  drifted  into 
.St,  George's  Bay,  and,  on  the  17th  or  19th  day  of  that  month, 
nine  of  the  crew  left  the  vessel  and  proceeded  to  their  homes 
^t  St.  John's. 

That  the  other  nine  men,  of  whom  the  plaintiff  was  one,  re- 
2nained  by  the.vesseli  and  in  l^ss  time  than  a  week  she  was 
released,  but,  seeing  no  prospect  of  obtaining  seals,  they,  after 
Xvio  or  three  days'  search,  determined  to  proceed  home  in  the 
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vessel,  and  on  their  way  they  put  into  Codroy  and  Channel ; 
afterwards,  on  the  29th  day  of  April,  about  twenty  miles  off 
Burgeo,  they  had  the  good  fortune  to  meet  with  a  whale  lying 
dead  in  the  water,  which  they  took  in  tow,  and  after  much 
trouble  they  arrived  in  Bui'geo  with  their  prize ;  but  not  being 
able  to  dispose  of  it  there  to  advantage,  they  employed  a  crew 
who  understood  the  sculping  of  it,  and  with  their  assistance 
they  had  it  cut  up  and  put  on  board  the  vessel ;  they  then  left 
and  arrived  at  St.  John's  on  the  16th  May,  and  disposed  of  the 
whale  to  the  defendant  for  £25  per  ton,  in  the  whole  £167  10s. 

Of  this  amount  it  is  admitted  that  the  one-half  belongs  to 
the  owner  of  the  vessel,  and  the  present  plaintiff  claims  the- 
onc-ninth  of  the  other  half,  whilst  the  nine  men  who  left  the 
vessel  claim  an  equal  share  with  those  who  piosocuted  the 
voyage  and  had  the  good  luck  to  secure  the  whale. 

The  matter  of  the  seals  is  not  in  controversy,  as  it  is  admitted 
that  each  of  the  whole  crew  is  entitled  to  be  paid,  19s.  being, 
his  share. 

It  is  not  asserted  that  at  the  time  the  nine  men  left  the  ves- 
sel any  arrangement  was  made  as  to  the  participation  in  her 
subsequent  earnings,  but  the  defence  set  up  is  that  they  were 
short  of  provisions  and  left  the  vessel  for  the  benefit  of  all  con- 
cerned, so  that  those  left  in  charge  of  her  should  have  sufficient 
to  subsist  upon  until  her  release  and  arrival  home ;  and  as,  by 
their  agreement  before  proceeding  upon  the  voyage,  they  were 
to  have  a  share  of  the  vessel's  earnings,  they  claim  a  right  te 
a  share  of  the  whale  in  question. 

On  the  part  of  the  plaintifi  six  of  the  crew  were  produced,, 
and  in  their  evidence  stated  that  when  the  men  left  the  vessel 
there  were  ample  provisions  remaining  to  last  until  the  month 
of  June,  and  that  nothing  was  said  on  board  about  their  getting 
short.  They  all  admitted  that  there  was  a  scarcity  of  bread,, 
but  swore  that  there  was  a  sufficiency  of  flour  and  pork  to  sup- 
ply its  place;  and,  to  support  their  statements,  they  proved  also 
that  upon  the  termination  of  the  voyage,  although  they  had 
been  detained  a  fortnight  extra  in  securing  the  whale,  they 
landed  from  the  vessel  in  St.  John's  two  barrels  and  one-third 
of  flour,  nearly  a  barrel  of  pork,  a  firkin  of  butter,  and  a  quantity 
of  tea  and  molasses,  and  that,  besides  these  provisions,  the  cap- 
tain sold  in  Burgeo,  on  their  way  home,  one  barrel  of  flour  and 
other  articles  of  surplus  stock,  in  part  payment  for  labor  in 
sculping  the  whale.  This  statement,  if  incorrect,  might  easily 
have  been  disproved  by  disinterested  and  independent  testi- 
mony. 
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Added  to  this  was  the  teBtimony  of  the  defendant  (who  cer- 
tainly  did  not  appear  to  favor  the  plaiutifif's  claim)  that  ten 
weeks'  provisions  were  supplied  to  his  vessels  at  the  commence* 
ment  of  the  fishing  voyage — and  also  the  fact  that  the  vessel 
was  in  a  Western  port  at  an  advanced  time  of  the  spring,  when 
long  detention  could  not  be  apprehended,  and  when  released 
might  obtain  supplies,  if  needed,  without  difficulty. 

It  was  also  proven  that  the  men  who  left  the  vessel  arrived 
in  St.  John's  on  the  2nd  of  May,  and  sometime  before  she  ar^ 
,  rived  nearly  all  of  .them  were  shipped  for  the  summer  fishing 
and  earning  their  summer's  wages. 

In  support  of  the  defence  six  of  the  crew  who  had  left  the 
vessel  were  produced,  some  of  whom  stated  that  they  had  been 
put  upon  short  allowance,  others  that  they  were  short  of  pro- 
\d8ions  and  would  soon  have  to  be  put  upon  short  allowance, 
and  others  heard  that  provisions  were  getting  short,  and  all 
declared  that  the  scarcity  of  provisions  was  the  cause  of  their 
leaving  the  vessel,  whilst  they  still  admitted  that  there  were 
three  barrels  of  flour,  one  bag  of  bread,  one  barrel  of  pork,  and 
a  quantity  of  butter,  tea  and  molasses  still  unconsumed. 

Upon  the  whole  of  this  evidence  I  am  of  opinion,  beyond 
doubt,  that  the  defence  set  up,  that  the  men  were  compelled  to 
leave  the  vessel  from  scarcity  of  provisions  (even  if  the  defence 
would  avail)  has  not  been  established,  but  that  they,  being  de- 
sirous to  get  to  their  homes  without  delay,  and  seeing  no  pros- 
pect of  getting  seals,  abandoned  the  voyage  with  the  assent  of 
the  master,  which  was  not,  however,  given  without  some  hesi- 
tation. 

The  plaintiff,  therefore,  is  entitled  to  his  share  of  the  whale, 
as  claimed  by  him,  which  will  under  the  evidence  be  £9  6s.  Id., 
and,  with  the  share  of  seals  (19b.),  will  amount  to  £10  5s.  Id. 

Against  this  amount  the  plaintiff  admits  an  offset  of  £2  13s. 
lOd.,  and  that  he  agreed  to  pay  £2  for  berth  money ;  but  he 
claims  a  reduction  in  this  latter  amount  in  consequence  of  his 
having  performed  the  duties  of  cook  after  the  departure  of  the 
men  from  the  vessel  (the  cook  being  one  of  them),  and,  as  it 
was  shown  that  the  cook  was  entitled  to  a  free  berth,  I  reduce 
this  charge  to  20s. 

The  only  other  matter  in  controversy  is  with  regard  to  a  sum 
of  £10  paid  by  the  captain  to  parties  ia  Burgeo  for  sculping  the 
whale,  the  defendant  contending  that,  where  anything  is  paid 
for  labor  which  the  crew  ought  to  and  could  perform,  they 
should  bear  the  whole  charge,  and  consequently  that  the  plain- 
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tiif  should  bear  one-Dinth  part  of  this  amount;  but  it  was 
proven  by  the  plaintiff's  witnesses  that  they  were  unacquainted 
with  the  method  of  sculping  the  whale,  and  that  by  agreement 
with  the  captain  they  were  to  bear  but  half  this  charga — 
Under  these  circumstances  the  plaintiff*  is  only  bound  to  con- 
tribute the  sum  of  lis.  Id.  towards  this  amount  These  sums 
added  will  make  £4  48.  lid.,  which  being  deducted  from  £10 
5s.  Id.,  will  leave  a  balance  of  £6  Os.  2d.  due  to  the  plaintiff^ 
for  which  amount  I  give  judgment 

As  there  are  several  other  claimants  of  this  property  who 
have  agreed  that  their  claims  shall  abide  by  the  decision  of 
this  court  in  the  present  case,  I  have  thought  it  advisable,  for 
the  satisfaction  of  all  parties,  to  submit  to  the  opinion  of  my 
brother  judges,  and,  having  done  so,  they  both  agree  with  me 
in  the  opinion  I  have  formed  and  the  judgment  I  have  given. 

Mr.  Parsons  for  plaintiff. 
Mr,  Boone  for  defendant 
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1872,  July.     Hon.  Mr.  Justice  Robinson. 

JShipping— Insurance— Total  loss— Abandonment— Freight  paid  ly  agent  of  under- 
writers f  right  to  eet-off  freight  againet  inauranee  on  cargo— Praeiioe—Set-of, 

The  defendant  became  an  underwriter  on  a  cargo  of  lumber  which  became  a  total 
lou,  and  an  abandonment  of  such  was  accepted.  At  the  express  requeat  oC 
the  underwriters,  and  for  them,  the  plaintiff  appointed  an  agent  to  realiaa  the 
wrecked  cargo.  The  agent,  ont  of  the  proceeds  of  the  eaigo,  appropriated 
$320  to  satisfy  a  claim  preferred  by  the  master  of  the  wxecked  ship  for  freight 
pro  rata  on  said  caigo.  In  an  action  against  the  nnderwriters  for  the  insn- 
ranee  it  was  contended  that  the  nnderwriters  had  the  right  to  set-off  againsi 
the  plaintiff's  claim  the  sum  so  paid  by  the  agent  for  freight 

Held— If  o  such  right  cf  set-off  could  be  maintained.  The  eaigo  was  abaodoned 
and  accepted  by  the  nnderwriters ;  the  original  owner  ceased  ipeofneto  to  have 
any  concern  in  it. 

From  the  facta  admitted  or  proved  in  this  case  it  appears 
that  the  defendant  became  an  underwriter  on  a  policy  to  insure 
a  cargo  of  lumber  belonging  to  plaintiff,  from  New  Brunswick 
to  St  John's ;  that  on  the  voyage  towards  St  John's  the  vessel 
was  wrecked  at  St.  Pierre ;  that  the  underwriters  admitted  the 
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I088  to  be  total  and  accepted  an  abandonment  of  the  caigo; 
that  the  plaintiff,  at  the  express  reqnest  of  the  underwriten 
-and  for  their  benefit,  appointed  Mr.  McLaughlin  an  agent  in 
St  Pierre  for  the  purpose  of  receiving  and  remitting,  on  behalf 
•of  such  underwriters,  the  proceeds  of  the  wrecked  cargo ;  that 
the  cargo  was  realized  and  handed  over  to  McLaughlin ;  that 
McLaughlin  was  also  appointed  by  the  owner  of  the  ship  to 
represent  his  interests;  and  that  he  (McL.)  appropriated  out 
•of  the  proceeds  of  the  cai^  £80  to  satisfy  a  claim  preferred 
by  the  master  for  freight  pro  rata  on  said  cargo  to  St.  Pierre. 

The  question  for  our  detennination  is  whether,  under  the 
foregoing  state  of  facts,  the  underwriters  of  the  cargo  are  en- 
title to  set-off  against  the  plaintiffs'  claim  the  sum  so  paid  by 
their  agent  for  freight  ?  And  we  are  all  of  opinion  that  they 
Mxe  not 

The  money  was  paid  solely  for  the  benefit  of  the  under- 
writer and  by  his  own  agent ;  the  moment  the  cargo  was  aban- 
•doned  and  the  abandonment  accepted  by  the  underwriter  the 
original  owner  ceased  ipso  facto  to  have  any  concern  in  or  any 
power  over  such  cai^,  it  became  the  property  as  it  were  by  pur- 
chase of  the  abandonees,  who  might  leave  it  to  its  fate  or  save 
jLud  realize  it  as  they  pleased,  whatever  expenses  might  neces- 
sarily be  incurred  to  enable  them  to  obtain  possession  of  it 
must  be  borne  by  them  and  not  by  the  plaintiffs,  who  had  no 
interest  in  the  transaction  and  did  not  intermeddle  therewith 
-except  at  the  request  of  the  underwriters  and  for  their  benefit. 

We  are  aware  of  the  judgment  delivered  by  the  Supreme 
'Court  of  the  United  States  to  the  effect  that  an  underwriter 
on  goods  may  under  certain  circumstances  charge  the  owner  of 
jsuch  goods  with  the  freight  paid  to  obtain  possession  of  them, 
but  we  are  not  aware  of  any  decision  of  an  English  court  to 
the  same  effect,  and  the  English  text  writers  question  its  sound- 
ness ;  but  whatever  may  be  its  authority  we  think  that  the  facts 
of  the  liability  for  freight  pro  rata  having  been  created  by  the 
underwriters  through  their  own  agent  accepting  the  cargo  at 
.St.  Pierre,  and  not  by  Rendell,  and  of  the  money  having  been 
paid  for  their  use  and  not  for  his,  withdraw  the  present  case 
from  the  operation  of  any  precedent  to  be  found. 

Mr.  Carter  pressed  us  with  the  authority  of  Baillie  v,  Mudeg^ 
Jiani,  and  stated  truly  that  from  the  time  of  Lord  Mansfield  it 
has  been  settled  law  that  the  underwriters  on  a  cai'go  are  not 
MB  such  responsible  for  a  claim  of  freight  preferred  by  the  ship's 
4>wner  and  paid  by  the  shipper  of  the  goods ;  but  the  plaintiffs 
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here  are  not  preferring  any  claim  on  the  foot  of  freight,  they 
did  not  insure  any  freight,  they  owed  none  and  they  paid  none  ;■ 
it  is  the  defendant  who  paid  freight  in  order  to  obtain  posses- 
sion of  his  own  goods  for  his  own  benefit,  and  now  asks  the 
plaintiff  to  indemnify  him  for  such  payment  thus  voluntarily 
made  on  his  own  behalf. 

The  plaintiffs  are  entitled  to  the  amount  insured  (£174  7s.  3d)* 
less  the  amount  they  have  been  paid  (£92  17s.  2(L),  leaving  a 
balance  of  £81  lOs.  Id.,  for  the  defendant's  proportion  of  which 
sum  judgment  must  be  entered  in  favor  of  the  plaintiffs. 

Mr,  Whiteway,  Q.  C,  for  plaintiffs. 
Mr.  Carter,  Q.  C,  for  defendant. 


UNION  BANK  v.  WALBANK,  Admr.  Kent. 
1873,  July.    HoYLES,  C.  J. ;  Robinson,  J. ;  Hayward,  J. 

Imperial  sttUute  9  Oeo.  4^  cap.  14^  sec.  e—CouHtuetion  qf—Munpretentaticn, 

what  is  necessary  to  establish— Praetice—In^netvm  to  stay  proceedings 

where  monies  paid  on  false  representation. 

Id  an  action  againit  the  defendant  for  representing  that  "A"  had  been  gnmted' 
letters  of  administration  to  the  estate  of  her  late  hnsband,  whereby  a  bank 
holding  monies  of  the  said  deceased  was  Induced  to  pay  oTer  the  same  to  <'  A," 
whereas  the  defendant  at  the  time  he  made  snch  representation,  knew  the  ad- 
ministration had  not  been  granted,  by  reason  of  the  bonds  required  for  same 
not  having  been  perfected  ;  it  appeared  at  the  trial  that  the  written  represen- 
tation relied  on  was  the  defendant's  writing  the  name  of  A.  as  administratrix 
on  a  receipt  given  to  the  bank  for  such  money,  and  signing  his  own  name  as 
witness. 

JJeZc^— (Hayward,  J.,  differing).  Such  a  writing  was  dufficient  to  satisiy  the  sta- 
tute of  Geo.  4,  cap.  14,  sec.  6,  which  declares  that  no  action  shall  lie  to  charge 
any  person  upon  or  by  reason  of  any  representation  made  or  given  relating 
to  the  character,  conduct  or  ability,  &c.,  Ac,  of  any  person  to  the  intent  thai 
such  person  may  obtain  money  thereupon  unless  such  representation  be  made 
in  writing  signed  by  the  party  to  be  charged  therewith  ;  bat  that  as  it  appeared 
from  the  evidence  that  the  representation  was  not  made  with  the  **  intent " 
required  by  the  statute,  and  as  it  also  appeared  that  the  bank  acted  on  the 
verbal  statement  of  the  defendant  in  paying  the  money  made  previous  to  the 
giving  of  the  written  representation  and  was  not  substantially  induced  by  the 
same,  the  case  was  not  one  coming  within  the  meaning  of  9  Geo.  4,  cap.  14, 
sec  6. 
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The  bill  in  this  suit  wtis  filed  under  the  following  circum- 
stances : — 

In  June,  1869,  the  above  named  James  Kent  died,  being 
possessed  at  the  time  of  his  decease  of  a  sum  of  five  hundred 
ponnds,  which  had  been  lodged  by  him  in  the  Union  Bank  and 
for  which  he  had  taken  deposit  notes  in  the  usual  form. 

Shortly  after  his  decease  his  widow,  Catherine,  who  appears 
during  his  life  to  have  frequently  acted  for  him  in  his  dealings 
with  the  bank,  presented  the  deposit  receipts  at  the  bank  and 
requested  payment  of  them.  She  was  told  by  the  cashier,^ 
Mr.  Greene,  that  before  the  amount  deposited  could  be  paid  to 
her  she  must  administer  to  her  deceased  husband*s  estate,  and, 
acting  upon  this  information,  she  instructed  the  defendant, 
Bobert  J.  Kent,  a  proctor  of  the  Supreme  Court,  to  take  out 
administration  in  her  behalf. 

Mr.  Kent  prepared  the  necessary  papers  and  made  an  appli- 
cation in  due  course,  obtained  a  judge's  fiat  for  the  grant  of 
administration,  and  arranged  with  two  responsible  sureties  to 
give  the  usual  security,  and  nothing  remained,  so  far  as  then 
appeared,  to  complete  the  widow's  title  but  the  execution  of 
the  usual  documents  according  to  the  accustomed  forms  of  the 
registrar's  oflBce. 

On  the  5th  of  July,  and  before  these  documents  were  com- 
pleted, the  widow  again  applied  for  payment  of  the  deposit 
notes,  telling  Mr.  Greene  that  she  had  been  duly  appointed 
administratrix ;  Mr.  Greene  declined  paying  upon  her  word 
only,  aud,  as  would  seem,  sent  her  for  Mr.  Kent,  with  whom 
she  presently  returned  to  the  bank. 

Mr.  Greene  then,  as  he  alleges  (an  allegation,  however,  which 
is  directly  contradicted  by  Mr,  Kent),  inquired  of  Mr.  Kent  if 
the  widow  had  taken  administration  and  was  entitled  to  receive 
the  money,  and,  being  answered  by  Mr.  Kent  in  the  affirmative,- 
he  paid  the  widow  the  amount  of  the  notes  with  interest. 

Mr.  Greene  wrote  receipts  upon  the  notes,  which  the  widow 
signed  by  making  her  mark,  Mr.  Kent  writing  her  name  with 
the  addition  of  the  words  "  Administratrix  of  James  Kent,  de- 
ceased," and  then  signing  his  own  name  as  witness. 

It  afterwards  appeared  that  the  sureties  upon  whom  Mr. 
Kent  relied  withdrew  from  their  engagement,  and  the  widow 
being  unable  to  procure  others,  the  fiat  for  the  grant  to  her 
was  virtually  cancelled,  and  a  few  weeks  later  administration 
was  granted  to  the  defendant  (Walbauk),  who  commenced  an> 
action  against  the  bank  to  recover  the  value  of  the  notes  pre- 
viously paid  to  the  widow. 
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Upon  this  the  bank  filed  their  bill  in  the  present  suit  to 
restrain  Walbank's  action,  to  be  allowed  in  account  against  the 

.amount  of  the  deposit  notes  sought  to  be  recovered  such  monies 

.as  the  widow  had  paid  in  due  course  of  administration,  together 
with  her  share  of  her  husband's  estate,  and  for  relief  as  to  the 
balance  against  the  defendant,  Kent,  on  the  ground  that  he 

Jiaving,  as  they  alleged,  by  a  misrepresentation,  misled  the 
bank  as  to  the  widow's  right,  he  was  bound,  in  accordance  with 

•well  established  principles  of  equity  jurisprudence,  to  indem* 

jiify  them  against  the  consequences. 

The  widow  had  died  in  the  early  part  of  the  year  1871. 
During  the  pendency  of  this  suit  a  reference  of  the  accounts 

.of  the  estate  of  the  deceased,  James  Kent,  was  had  by  consent, 
by  which  it  appeared  that  the  balance  for  which  either  the 
bank  or  the  defendant,  Kent,  was  answerable  was  about  seven 

^hundred  and  fifty-six  dollars. 

Upon  this  state  of  facts  Mr.  Pinseut  for  the  bank  contended 
in  relation  to  Walbunk's  claim  that,  as  a  deposit  note  passed  by 

.delivery  (Vice  C,  Stuart,  in  Woodham  vs.  Anglo  AUot  Ins,  Co,, 

.8  Jur,,  K  S.  148),  and  as  the  widow  had  generally  acted  for 
her  husband  in  his  dealings  with  the  bank,  and  was  in  fact  an 

,execuiinx  de  son  tort,  in  which  capacity  she  might  do  many  acts 
that  would  bind  the  estate.  Urns.  Exers ,  his  clients  were  dis- 

.charged  by  payment  to  her,  and  that  if  not  they  were,  under 
the  evidence,  entitled  to  relief  against  Kent  for  whatever  Wal- 
bank  might  recover  from  them. 

Mr.  Carter,  who  represented  both  defendants,  maintained  the 

.contrary  of  these  positions. 

It  seems  clear  that  the  complainants  cannot  resist  Walbsink's 

.claim  for  what  may  remain  of  the  amount  of  the  deposit  notes 
after  crediting  them  with  the  widow's  share  and  with  what  was 
paid  by  her  in  course  of  administration. 

No  authority,  I  think,  can  be  cited  to  shew  that  beyond  these 

.allowances  the  payment  to  the  widow  as  txtcvirix  deson  tcri 
would  be  good ;  and,  as  regards  the  dictum  of  Y.  C.  Stuart, 
that  learned  judge  must  be  assumed,  looking  at  the  subject 
matter  of  the  case  before  him,  to  have  spoken  with  reference 
to  the  doctrines  governing  the  transfer  in  equity  of  choses  in 

.action  for  a  valuable  consideration. 
.  Further,  in  the  present  case  there  was  no  evidence  of  any 

.delivery  by  the  owner  to  the  widow  with  intent  to  pass  the 
property ;  she  appears  to  have  had  a  mere  naked  possession  by 
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reason  of  the  notes  having  been  in  her  care  ut  her  husband'a* 
death,  or  having  been  taken  possession  of  by  her  afterwards. 

The  real  question  in  the  suit,  and  one  of  some  diflBeulty,  is- 
as  to  the  defendant  Kent's  liability  over,  and  this  depends,  as* 
it  seems  to  me,  upon — first,  the  necessity  or  otherwise  for  a 
loriiten  representation  by  him  under  the  terms  of  the  9  Geo.  4,- 
cap  14,  sec.  6 ;  secondly,  upon  the  existence  of  a  written  repre- 
sentation, if  necessary ;  and  thirdly,  upon  the  conclusions  to  be' 
drawn  from  the  conflicting  evidence  put  before  us,  should  a 
writing  be  unnecessary.    The  discussion  of  the  last  point,  how- 
ever, I  am  fortunately  spared,  because  after  much  consideration- 
I  am  satisfied  that  the  9  Geo.  4  does  apply  to  this  case,  and 
that  no  written  representation  such  as  is  required  by  the  sta- 
tute was  in  fact  made  by  Kent. 

The  words  of  the  Act  are  "  no  action  shall  be  brought  where- 
by to  charge  any  person  upon  or  by  reason  of  any  representa- 
tion or  assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade  or  dealings  of  any  other' 
person  to  the  interest  or  purpose  that  such  other  person  may 
obtain  credit,  money  or  goods  upon,  unless  such  representation' 
or  assurance  be  made  in  writing  signed  by  the  party  to  be 
charged  therewith."  Now,  this  word  character,  like  the  fol- 
lowing words  conduct,  credit,  ability,  trade,  dealings,  is  a  very 
general  and  comprehensive  term.  It  may  mean  a  moral,  pro- 
fessional, legal,  commercial,  and  many  other  characters,  any  of 
which  may  be  the  subject  of  misrepresentation  to  the  injury  of 
third  parties.  In  one  case,  Tatton  &  Wade,  18  C.  B.,  it  is  taken' 
to  include  moral  character,  and  by  counsel,  official  character ; 
in  lAfde  <&  Barnard,  1  M.  &  W.,  it  is  applied  to  a  person's  sol- 
vency ;  among  the  many  explanations  of  the  word  in  Webster'r 
dictionary  we  find  "  official  character."  It  was  in  her  officiai/- 
leeal  or  representative  character  as  administratrix  that  the* 
widow  claimed  this  money.  Had  she  sued  for  it  in  a  court  of 
law  she  could  have  recovered  only  by  reason  of  her  holding 
this  character ;  because  she  was  supposed  rightly  to  possess  it 
the  money  was  paid  to  her,  the  alleged  representation  was  that 
she  really  filled  it 

Mr.  Pinsent  contended  that  the  representation,  to  come  with- 
in the  Act,  must  be  of  something  personal  to  the  party  referred" 
to  and  not  in  relation  to  some  collateral  object,  and  that  the 
representation  in  the  present  case  was  of  the  fact  of  adminis- 
tration having  been  granted  to  her ;  but,  admitting  the  distinc- 
tion taken  between  matters,  personal  and  collateral,  to  be  well 
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founded,  I  may  observe  that  the  representation  charged  is  that 
the  widow  "  was  administi-atrix/'  but  had  it  been  of  the  fact  of 
the  gnint  merely  it  would  be  but  another  mode  of  expressing 
the  idea  that  she  represented  the  deceased,  had  been  clothed 
with  the  character  of  his  successor,  and,  if  made  for  the  pur- 
pose of  obtaining  money,  goods  or  credit,  would,  in  my  opinion, 
clearly  come  within  the  words  of  the  Act. 

This,  however,  would  not  be  sufficient  unless  it  also  came 
within  the  mischief  aimed  at  by  the  %\A\,wX^-Dwarri$^692,  725. 

The  9  Geo.  4,  c.  14,  56,  is  said  by  the  authoritiss  (see  Lyde 

.&  Barnard,  1  AK  &  W.)  to  have  been  passed  for  the  purpose 

of  meeting  an  evasion  of  that  part  of  the  Statute  of  Frauds 

which  requires  a  note  in  writing  to  render  one  person  liable 

for  the  debt  or  default  of  another. 

The  evasion  consisted  in  suing  in  tort  for  a  false  representa- 
tion instead  of  in  cotitmct  as  upon  a  guarantee. 

The  object  of  the  Act  was  the  same  with  that  of  the  Statute 
of  Frauds,  namely,  to  lessen  the  liability  of  one  party  for  the 
act  or  default  of  another,  and  to  prevent  the  perjury,  litigation, 
and  fraud  (fmiid  sometimes  upon  the  party  making,  sometimes 
upon  the  party  receiving  the  representation)  which  too  fre- 
quently were  the  consequences  of  verbal  representations.  The 
Act  efl'ects  its  objects  by  rendering  verbal  representations  in 
the  instances  specified  altogether  invalid,  thus  preventing  the 
receivee  from  relying  upon  them,  and  the  maker  from  having 
to  answer  in  damages  for  what  might  be  merely  an  innocent 
exaggeration. 

It  is  obvious  that  as  much  mischief  might  be  occasioned  by 
a  representiition  of  a  person's  official  as  of  his  moral  or  com- 
mercial character,  and  although  the  Act  was  probably  directed, 
principally  against  those  of  the  Litter  class,  yet  being  remedial 
and  therefore  to  be  construed  literally,  (1  M.  &  W,  119)  cases 
falling  as  the  present  does  within  both  the  woixls  and  the 
meaning  of  the  Act,  must  be  held  to  come  within  its  operation. 
—Dwarris,  702. 

Upon  this  point  Lord  Abinger  in  Lyde  and  Barnard,  remarks 
"the  author  of  this  statute  appears  to  have  had  the  Statute  of 
Frauds  before  him.  Some  of  his  words  are  adopted  from  that 
statute,  and  where  he  has  repudiated  the  words  and  adopted 
others,  he  seems  to  have  done  so  with  a  view,  not  to  narrow 
but  to  extend  the  remedy  to  all  possible  cases,  in  which  litiga- 
tion, fraud  or  perjury  might  be  prevented,  by  re-giving  a  writ- 
ten document  to  attest  a  representation  or  assurance  concern- 
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ing  or  relating  to  the  conduct,  character,  credit  or  ability  of 
4inother,  by  means  of  which  the  party  making  it  intended  that 
other  person  to  obtain  money,  goods  or  credit." 

Assuming  the  necessity  for  a  written  representation,  was 
there  in  the  present  case  one  such  as  the  statute  requires. 

The  writing  relied  upon  by  Mr.  Pinsent  was,  tliatKent  wrote 
the  widows  name  to  the  -receipt  prepared  by  Mr.  Green  (she 
making  her  mark)  adding  in  his  own  hand,  under  her  name  the 
words  "  administratrix  of  James  Kent,  deceased,"  and  further, 
that  he  wrote  upon  the  receipt  an  attestation  of  her  signature 
thus  "  witness,  R  J.  Kent" 

In  support  of  the  position  that  this  signing  as  a  witness  only 
was  sufficient  within  the  Act.  Welford  and  Begdy,  3  Atkins, 
SOSy  and  Coles  and  Grecothisk,  9  Vesey,  ^3i,  were  cited.  In 
CoUs  and  Orecothisk,  however,  the  party  signing  though  for 
some  reason  he  wrote  "  witness "  before  his  name,  did  in  fact 
sign  as  and  for  the  principal  whose  agent  he  really  was.  The 
case  therefore  is  not  in  point 

In  Welford  and  Beagely,  a  woman  principal  in  an  agreement 
by  which  she  contracted  to  settle  £1000  upon  her  daughter, 
signed  as  witness  a  marriage  settlement  in  which  her  own 
agreement  appears  to  have  been  recited,  and  it  was  held  by 
Lord  Hardwicke  that  upon  the  principle  upon  which  it  had 
been  determined,  that  a  letter  written  and  signed  by  a  prin- 
cipal to  his  agent,  reciting  an  agreement  he  had  made,  was  a 
sufficient  note  or  memorandum  to  satisfy  the  fourth  section  of 
the  Statute  of  Frauds,  the  signature  as  "  witness  "  in  the  prin- 
cipal case  was  sufficient. 

In  Gosbell  and  AtLcher,  2  Ad.,  and  Ellis  600,  this  decision 
seems  to  have  been  questioned,  but  regarding  it  for  the  purpose 
of  this  argument  as  an  authority  in  itself,  it  does  not  in  my 
judgment  govern  the  present  case,  because  the  wordings  of  the 
two  Acts  differ. 

The  words  of  the  Statute  of  Frauds  are  "  unless  the  agreement 
CT  soTM  memorandum  or  note  thereof  shall  bo  in  writing  and 
Bigned  by  the  party,"  &c. 

The  words  of  the  9th  Geo.  4,  are  "  unless  such  representation 
•or  assurance  be  made  in  writing  (nothing  said  of  a  note  or 
memorandum)  signed  by  the  party/'  &c. 

This  requires  that  the  representation  be  the  party's  own,  the 
party,  that  is  (a  note  or  memorandum  would  be  insufficient) 
•charged  by  the  representation,  and  that  it  should  be  signed  by 
him.    The  representation  of  character  on  the  receipt  was  not 
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Kent's  but  the  widow's :  be  wrote  it  as  ber  agent  or  instru-^ 
ment,  and  could  not  be  beld  liable  upon  it  as  tbe  principal,  and 
he  signed,  not  tbe  representation,  but  tbe  attestation  to  her 
mark. 

Tbere  bas  been  consequently  no  compliance  witb  tbe  requi-- 
sites  of  tbe  statute  so  as  to  make  Kent  liable  in  tbis  suit. 

Tbe  bill  tbercfore,  as  against  bim,  sbould,  in  my  opinion,  be- 
dismissed,  but  witbout  costs,  because,  witbout  offering  any  opi- 
nion as  to  wbetber  tbe  verbal  representations  allegeid  on  one 
aide  and  denied  on  tbe  otber  was  in  fact  made,  and  wbile  giv- 
ing Kent  credit  for  good  faith,  and  a  full  belief  that  tbe  bank 
would  be  safe  in  making  the  payment,  I  think  he  ought  not, 
under  the  circumstances,  to  have  permitted  bis  client  to  receive- 
the  money  until  the  grant  of  administration  had  actually 
passed. 

On  the  other  hand,  I  do  not  think  the  cashier  should  be  beld 
personally  responsible  for  the  loss,  for  it  does  not  appear  that 
he  was  to  blame  in  any  way. 


Hon.  Mr.  Justice  Bobinson: 

I  have  arrived  at  tbe  same  conclusion  as  that  reached  by  the* 
Chief  Justice,  but  by  a  different  process  of  reasoning,  and  I 
state  my  views  for  the  benefit  of  those  concerned. 

According  to  my  judgment,  this  bill  should  be  dismissed,  and 
the  injunction  granted  at  tbe  instance  of  the  complainant 
ahould  be  dissolved,  upon  the  administrator  of  James  Kent 
undertaking  to  issue  execution  on  his  judgment  at  law  for 
$766  only,  and  cost  of  that  action. 

As  regai*ds  Mr.  Walbank,  he  should  be  allowed  his  costs  in 
this  suit,  because  the  bank  had  no  valid  ground  for  suing  him ;. 
the  money  deposited  in  the  Union  Bank  by  the  deceased,  Jame& 
Kent,  in  his  own  name  could,  during  bis  Ufe,  legally  be  re-paid 
only  to  him  or  to  his  assignee  if  he  had  made  an  assignment, 
and  after  bis  death  to  bis  personal  representatives.  He  made 
no  assignment  and  Walbank  is  his  representative,  the  payment 
therefore  by  tbe  bank  to  the  widow  was  no  better  than  to  a 
stranger  and  was  made  in  their  own  wrong. 

As  regards  Mr.  Bobert  Kent,  although  the  bank  has  failed 
against  bis  also  he  should  not  be  allowed  costs.  Tbe  whole 
evidence,  verbal  and  written,  satisfy  me  he  misled  the  bank 
into  their  wrongful  payment  of  £500  and  interest  by  repre- 
senting  to  the  accountant,  Mr.  Greene,  that  Mrs.  Kent  was  the 
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administratrix  of  her  lute  husband,  and  that  the  money  might 
properly  be  paid  to  her,  whereas  in  fact  and  to  the  knowledge 
of  Mr.  Kent  she  was  not  such  administratrix. 

That  such  a  misrepresentation  (if  legally  evidence)  would 
render  the  person  making  it  responsible  for  the  loss  occasioned 
directly  by  it,  is  as  consistent  with  natural  equity  as  with  com- 
mon law,  even  though  it  be  made  without  any  intention  to- 
deceive,  "  for  every  man  must  be  held  responsible  for  the  con- 
sequences of  a  misrepresentation  upon  which  another  acts  to 
his  injury,  provided  such  misrepresentation  was  made  with  the 
direct  intent  that  it  should  be  acted  upon." — (Collins  v.  Qave,. 
6H.&K;3  SU  Com,  642;  Evans  v.  Bichndl,  6  Ves. ;  Jordan 
V,  Morey,  6,  H.  of  Lords,  Geral  v.  Bates,  2  EIL  <&  £. ;  Slimm  v, 
Cnmcher,  1  Beg,  F,  <Sc  J, ;  Foster  v,  Charles.,  7  Bing.  ;  Tatton  v. 
Wade,  18  C.  B,)  And  Mr.  Kent  must  have  recouped  the  Bank 
the  loss  it  has  sustained  but  for  the  provisions  of  the  Imperial 
statute  9  Geo.  4,  c.  14,  sec.  6,  which  declare  "  that  no  action 
shall  lie  to  charge  any  person  upon,  or  by  representation  made 
or  given  relating  to  the  character,  conduct,  ability,  &c.,  &c.,  of 
any  person  to  the  intent  that  such  person  may  obtain  moneys 
thereupon  unless  such  representation  be  made  in  writing, 
signed  by  the  party  to  be  charged  therewith." 

Mr.  Pinsent  contended  that  the  word  "  character "  had  only 
relation  to  moral  rectitude,  but  the  term  is  sufficiently  com- 
prehensive to  embrace  the  representative  capacity  of  a  person, 
in  which  sense,  viz. :  as  descriptive  of  the  capacity  of  executor, 
administrator,  trustee,  the  word  is  used  in  various  law  books, 
and  in  several  adjudicated  cases  (1  Ste.  pp.  9,  14,  15,  16, 23,47, 
206,  6  East,  4-5).  Such  meaning  is  as  much  within  the  mis- 
chief aimed  at  by  the  stiitute,  as  any  other  meaning  of  the 
word,  and  should  not  be  arbitrarily  excluded ;  the  representa- 
tion of  such  character  must  therefore  be  evidenced  by  writing 
before  an  action  upon  it  will  lie. 

But  Mr.  Kent  is  shewn  to  have  written  the  name  of  Mrs. 
Kent  to  a  receipt  for  the  money  paid  by  the  bank,  in  which 
paper  he  represents  her  "  as  administratrix  of  James  Kent," 
and  subscribes  thereto  his  own  name  in  testimony  thereof,  and 
it  is  submitted  that  such  writing  supplied  all  the  evidence  re- 
quired by  the  statute.  Now,  seeing  that  the  only  object  of  the 
Act  is  to  protect  a  party  from  light  imputations  of  having 
made  a  representation  which  in  truth  be  did  not  make,  by  re- 
quiring written  evidence  of  the  fact,  I  think  this  document 
written  by  Mr.  Kent  with  his  own  hand,  under  the  special  cir- 
a8 
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cunistaiices  detailed  iu  evidence,  and  with  a  full  knowledge  of 
aU  the  facts  is  quite  sufficient  to  satisfy  the  statute,  which  only 
requires  a  representation  in  writing  although  he  does  sign  as  a 
witness,  and  for  this  position  I  rely  upon  the  authority  of  Lord 
Hardwicke  in  Welford  v.  Beadey,  3  Atk,  approved  by  Lord 
^Idon  in  Coles  v.  Necothick.  It  is  true  that  the  Court  of  King's 
Bench  in  Gosbell  r.  Archer.  £  Add.  and  JSli,  were  unwilling  to 
•carry  Lord  Hardwicke's  decision  beyond  the  facts  on  which  it 
was  founded,  the  Chief  Justice  rather  disapproved  of  its  prin- 
ciple, but  the  other  judges  seem  to  have  recognized  the  suffi- 
ciency of  a  signature  as  a  witness  when  subscribed  with  a  full 
knowledge  of  the  facts,  and  Beasley  v.  Welford  continues  to  be 
«ited  as  an  existing  authority  in  relation  to  the  Statute  of 
Frauds,  which  required  more  than  the  9  Geo.  4,  in  the  latest 
edition  of  standard  text  books. 

But  assuming  this  writing  to  be  sufficient  in  law,  two  facts 
still  remain  to  be  estijblished  before  Mr.  Kent  can  properly  be 
held  responsible  under  it,  viz. :  1st,  was  the  written  represen- 
tation made  with  "  the  intent"  referred  to  in  the  statute,  and 
2nd,  was  Mr.  Greene  induced  thereby  to  pay  the  money,  or  had 
he  been  previously  satisfied  by  the  oral  representations  of  Mr 
Kent. 

Now  the  weight  of  the  evidence  submitted  to  us  leads  me  to 
the  belief  that  Mr.  Greene  acted  upon  the  verbal  statements  of 
Mr.  Kent,  for  by  them  he  had  professed  himself  satisfied  before 
he  delivered  the  deposit  note  to  be  receipted  whilst  he  was 
preparing  the  money  to  pay  over  to  the  widow. 

On  the  one  hand  it  is  probable  that  he  may  have  been  in- 
fluenced both  by  the  verbal  and  by  the  written  statement,  but 
unless  he  was  mbstarUicdly  induced  by  the  written  represen- 
tation to  part  with  the  money,  Tatton  v.  Wade  is  an  authority 
in  Kent's  favor ;  on  the  other  hand  it  is  possible  that  the  ac- 
countant would  not  have  parted  with  the  money  under  any 
circumstances  short  of  getting  a  written  discharge  from  the 
alleged  administratrix. 

On  this  crucial  point  of  the  case  the  evidence  is  not  conclu- 
sive, and  if  an  application  had  been  made,  I  for  one  would  have 
been  willing  that  it  should  have  been  more  fully  investigated 
by  a  jury,  on  hearing  the  testimony  of  witnesses  viva  voce, 
especially  as  the  evidence  taken  before  the  examiner  is  ad- 
mittedly imperfect,  and  this  particular  question  does  not  appear 
to  have  been  prominently  before  the  minds  of  the  parties; 
however,  no  application  to  have  fxti  issue  sent  to  a  jury  was 
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made,  the  evidence  before  us  is  sufficient  to  lead  to  a  conclusion, 
and  we  must  take  it  as  it  is,  and  act  upon  it. 

Whilst  Mr.  Kent  is  thus  absolved  from  liability  solely  by 
reason  of  the  protection  of  the  statute  it  would  bo  inequitable 
to  allow  him  his  costs  against  the  complainant  whom  he  has 
dumnitied,  and  as  regards  such  defendant  the  bill  should  be 
dismissed  without  costs.  Professional  habits  should  have  in- 
duced Mr.  Kent  either  to  have  declined  altogether  making  any 
statement,  or  to  be  more  cautious  in  his  representation  to  the 
bank  when  formally  asked  for  information  touching  a  matter 
of  fact  peculiarly  within  his  professional  knowledge,  neverthe- 
less, I  believe  he  acted  in  good  faith  He  alleges  that  he  had 
obtained  the  promise  of  two  gentlemen  to  become  sureties  for 
his  client,  and  that  deeminj^  their  word  equivalent  to  their 
bond  he  expected  that  the  letters  of  administration  to  the 
widow  would  ultimately  be  perfected,  in  which  expectation  he 
has,  however,  been  disappointed,  and  has  misled  others  to  their 
injury 

I  concur  in  the  opinion  that  negligence  cannot  properly  be 
imputed  to  Mr.  Greene  for  acting  upon  the  representation  of 
Mr.  Kent.  The  manager  of  the  bank  deposes  that  he  would 
have  sanctioned  the  course  adopted  by  the  accountant  had  he 
been  consulted,  and  that  it  is  usual  to  rely  upon  the  statements 
of  professional  men  of  standing  regarding  matters  of  fact  I 
suppose  no  one  will  question  the  reasonableness  of  that  prac- 
tice, for  I  do  not  see  how  the  business  of  commerce  could  be 
conducted  if  truth  should  be  ignored,  and  every  statement 
should  need  verification  by  legal  evidence  before  being  acted 
upon  in  the  daily  transactions  of  the  bank. 


Hon.  Mb.  Justice  Hatwabd: 

The  bill  in  this  suit  sets  out  that  James  Kent,  by  the  agency 
of  his  wife,  Catherine  Kent,  deposited  with  complainants  the 
sum  of  $2,000,  for  which  they  gave  deposit  receipts.  That 
James  Kent  died  in  1869,  and  afterwards  his  widow,  the  said 
Catherine  Kent,  produced  those  deposit  receipts  at  the  bank 
and  requested  payment,  which  was  refused  until  administration 
should  be  granted. 

That  subsequently  the  said  Catherine  Kent,  accompanied  by 
.the  defendant,  the  said  Robert  J.  Kent,  who  was  known  to  com- 
plainants to  be  a  barrister  of  this  court,  called  at  the  bank  and 
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presenting  the  receipts  claimed  payment — the  said  Catherine- 
Kent  representing  herself  as  the  administratrix  of  her  has* 
band's  estate,  and  the  said  Robert  J.  Kent  represeiiung  that 
payment  to  her  would  be  all  right  as  the  had  been  apjjuitUed 
adminiatrcUrix,  and  that  only  some  formality  was  to  be  ob- 
served which  would  be  completed,  upon  which  representation 
the  amounts  of  the  deposit  receipts  were  paid. 

That  the  defendant,  Walbank,  was  afterwards  appointed  ad- 
ministrator to  the  said  estate,  and  as  such  demanded  and  sued* 
for  the  amount  of  the  said  deposit  receipts. 

Under  these  and  other  circumstances  the  complainants  pray 
for  an  injunction  to  restrain  proceedings  in  the  action  token 
by  Mr.  Walbank  against  them — also  that  the  payment  of  the 
amounts  may  be  declared  to  have  been  valid  and  acquiesced  in, 
or  that  the  administration  and  distribution  thereof  by  the  said 
Catherine  Kent  have  sufficiently  accounted  for  the  same — 
otherwise  that  the  said  Bobert  J.  Kent  be  made  responsible  to 
indemnify  complainants  for  any  loss  they  may  sustain. 

Under  this  statement  of  the  ease  and  the  evidence,  I  am  of 
opinion  that  the  complainants  should  receive  the  benefit  of 
such  amount  as  may  have  been  paid  by  the  said  Catherine 
Kent  in  the  course  of  administration,  and  also  of  her  share  of 
the  estate,  and  should — after  these  deductions  are  made — be 
responsible  to  the  defendant,  Mr.  Walbank,  in  his  action  at 
law  for  the  amount  of  the  said  deposit  receipts. 

The  bill,  therefore,  as  against  him  should  be  dismissed  with 
costs  and  the  injunction  discharged,  and  he  should  be  entitled 
to  enter  up  judgment  in  his  action  at  law  for  $767.31. 

As  regards  the  said  Bobert  J.  Kent,  if  the  allegations  con- 
tained in  the  complainant's  bill  be  sustained,  viz.:  that  he 
represented  that  Catherine  Kent  had  been  appointed  adminis- 
tratrix, in  consequence  of  which  they  paid  her  the  amount  of 
the  deposit  receipts,  whilst  the  fact  was  that  she  never  did  re- 
ceive such  appointment;  I  am  of  opinion  that  he  would  be 
responsible  in  equity  to  indemnify  the  complainants  for  any 
loss  that  they  have  sustained  in  consequence  of  such  misrepre- 
sentation. 

Mr.  Kent,  however,  denies  the  allegations  in  this  particolor, 
and  in  bis  answer  states  that  the  information  he  gave  the  com- 
plainants was  that  a  judge's  fiat  had  been  granted,  after  which 
the  sureties  who  had  promised  to  sign  the  necessary  bonds 
refused  to  do  so,  in  consequence  whereof  she  failed  to  perfect 
the  administration  for  which  the  fiat  had  been  granted. 
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The  only  witnesses  examined  in  support  of  the  bill  and 
-answer  were  Mr.  Greene,  the  principal  acconntant  and  teller 
^f  the  bank,  and  Mr.  Kent,  the  defendant,  and  there  is  such  a 
contradiction  of  facts  in  their  examinations  that  an  issue  should 
be  directed  to  be  tried  and  the  parties  examined  viva  voce  before 
the  court  in  order  to  enable  us  lo  ascertain  if  the  defendant 
really  dir)  or  did  not  make  the  representation  charged  in  the 
bill. 

As  regards  the  conduct  of  Mr.  Kent,  the  defendant,  I  think 
it  fair  towards  him  to  remark  that  in  this  transaction  he  ap- 
pears to  have  acted  hona  fide,  and  at  the  time  that  the  money 
was  paid  he  was  under  the  belief,  as  he  reasonably  might  have 
been,  that  the  administration  would  have  been  perfected  in 
due  course ;  yet,  no  matter  how  honestly  or  innocently,  if  the 
alleged  representation  was  made  by  him,  and  the  complainants 
induced  thereby  to  part  with  their  money,  he  would  in  equity 
be  liable  to  indemnify  them  against  the  loss  occasioned ;  and, 
as  regards  Mr  Greene,  I  think  it  fair  towards  him  to  state 
that  there  is  nothing  in  the  evidence  which  attributes  blame 
^r  shows  negligence  on  his  part. 

Upon  the  argument  had  it  was  contended  by  Mr  Carter,  for 
the  defendant,  that  even  if  the  complainants  could  sustain  their 
allegations  (which  he  denied  that  they  could),  still  that  the  re- 
presentation being  oral  would  not  be  binding  upon  the  defen- 
dant, inasmuch  as  the  statute  9  Geo  4,  cap.  14,  sec.  6,  provides 
that  "  no  action  shall  lie  to  charge  a  person  upon  or  by  reason 
of  any  representation  or  assurance  made  or  given  relating  to 
the  character,  conduct,  ability,  trade  or  dealings  of  any  other 
person  to  the  intent  that  such  other  person  may  obtain  credit, 
money  or  goods  thereupon,  uuless  such  representation,  &c.,  be 
made  in  writing,  signed  by  the  party  to  be  charged  therewith," 
and  he  (Mr.  Carter)  contended  that  the  representation  said  to 
have  been  made  in  this  case  fell  within  the  provisions  of  the 
statute  which  required  it  to  be  in  writing  to  make  the  party 
answerable ;  that  the  terms  **  character,"  &c.,  were  sufficiently 
large  to  embrace  official  or  representative  character  as  well  as 
moral  character,  and  should  be  so  construed. 

Mr.  Pinsent  for  complainants,  on  the  other  hand,  contended 
that  the  representations  made  were  not  such  as  are  required  by 
the  statute  to  be  in  writing ;  that  the  statute  was  designed  to 
f^ve  fuller  effect  to  the  provisions  and  policy  of  the  Statute  of 
Frauds,  29  Car.  2nd,  and  in  relation  to  the  same  subject  mat- 
ters ;  nnd  also  that  the  terms  "  character,  conduct,  ability,"  &c., 
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were  all  words  o!  the  same  class  and  related  to  the  personaf 
reputation,  course  of  dealing,  and  means  of  the  party  about- 
whom  the  representation  was  made,  and  did  not  refer  to  official 
position  or  legal  authority 

I  have  given  much  consideration  to  this  point  of  the  case 
(which  is  one  of  much  difficulty)  and  with  every  desire  to  give 
the  most  liberal  construction  possible  to  the  terms  of  the  sta- 
tute. I  cannot  arrive  at  the  conclusion  that  the  representation 
said  to  have  been  made  relates  to  "character,  conduct,  ability,, 
trade  or  dealings,"  and,  therefore,  I  am  of  opinion  that  it  is  not 
within  the  statute  and  that  a  writing  is  not  required  to  create 
a  liability  on  the  part  of  the  defendant,  but  that  the  verbal 
representation  (if  made)  is  sufficient  of  itself  to  make  the  de- 
fendant liable  to  indemnify  the  complainant  against  any  dam- 
age they  may  have  sustained  thereby. 

The  representation  alleged  to  have  been  made  by  Mr.  Kent 
was  "  that  Mrs,  Kent"  (his  client) ''  had  been  appointed  admin- 
istratrix," and  the  question  for  decision  is,  does  that  assertion 
relate  to  character  as  contemplated  by  the  statute  ?  It  is  urged 
that  it  does  because  it  refers  to  her  as  possessing  the  character 
of  administratrix.  If  this  be  good  reasoning  the  term  would 
have  a  most  comprehensive  signification,  for  all  professional  and 
scientific  men  act  in  their  character  as  such,  so  do  principals  and 
agents  and  masters  and  servants,  so  merchants,  artizans,  fisher- 
men, tradesmen,  shopkeepers,  &c.,  in  fact,  men  in  all  the  relations 
and  occupations  of  life  may  be  said  to  act  in  some  character  or 
another,  as  the  party  in  this  case  is  said  to  have  been  repre- 
sented as  acting  in  the  character  of  administratrix.  To  this 
class  I  am  of  opinion  that  the  terms  of  the  statute  do  not 
apply. 

But  a  person  may  allege  of  another  that  ''  he  is  an  honest 
man,"  or  that  "  he  is  one  that  may  be  trusted  and  is  owner  of 
an  estate,"  and  the  like — the  former  would  be  a  representation 
of  "character"  and  the  latter  both  of  " character  and  ability,"' 
and,  if  untrue,  would  be  mis-statements,  for  which  the  party 
making  them  would  be  liable  if  upon  their  faith  the  person  to 
whom  they  were  made  gave  credit,  money  or  goods ;  but,  being 
clearly  within  the  statute,  the  statement  shoiUd  be  in  writing 
to  make  it  binding. 

With  respect  to  this  class  of  cases  I  think  that  the  statute 
should  receive  a  most  liberal  construction,  but  I  think  that  it 
would  be  straining  it  altogether  too  much  in  including  the 
former  class  by  holding  that  a  man  who  says  of  another  "  he- 
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has  been  appointed  administrator"  makes  a  representation  re- 
lating to  his  "  character."  I  regret  being  in  the  minority,  and 
being  compelled  to  give  an  opinion  at  variance  with  those  of 
my  brother  judges,  who  have  held  otherwise  than  I  have,  and 
who  have,  therefore,  disposed  of  the  case.  Tf  they  were  of 
opinion  that  Mr.  Kent  would  be  liable  under  the  statement 
contained  in  the  bill,  I  would,  as  I  have  before  remarked,  deem 
it  necessary  to  refer  the  cose  to  an  issue  to  decide  the  disputed 
fact,  but  that  is  obviated  under  the  ciicumsUmces. 

Mr,  PimserU,  Q.  C,  for  complainant. 
Mr.  Carter,  Q,  C,  for  defendant. 


In  rb  M.  G.  JAMES;  alias  WILLIAMS,  an  Infant, 
1873,  July.    Hon.  Sir  H.  Hoyles,  C.  J. 

ConUmpt  of  Cowri—Eobetu  corpus— Nan-produciion  of  Infant— Attachment — Bail 
— Ruie  niii  to  diacharge. 

On  an  application  for  a  writ  of  habea§  corpus  a  judgment  of  the  Court  was  given, 
againtt  the  defendant,  to  the  eifect  that  an  infant  in  the  cnitodj  ot  the  defen- 
dant as  a  mere  caretaker,  should  be  restored  to  its  mother.  No  regard  was 
paid  to  the  judgment  and  the  writ  was  issued,  to  which  no  return  was  made, 
and  the  defendant  was  ac^judged  guilty  of  contempt  of  Court,  and  an  attach- 
ment was  issued  under  which  she  was  held  to  bail  to  answer  for  contempt. 
On  a  motion  for  her  discharge  from  custody,  it  was  set  up  as  a  sufficient  answer 
for  not  obeying  the  writ  that  the  child,  in  the  absence  of  the  defendant  from 
her  house,  had  been  abdncied,  but  after  the  judgment  and  after  the  isKue  ot 
the  writ. 

Held—Tht  disregard  and  defiance  of  the  judgment  of  the  Court  rendered  her 
responsible  for  the  safe  keeping  of  the  child,  and,  in  the  absence  of  irreitistable 
force,  bound  her  to  its  production. 

In  this  case  an  application  was  made  in  the  last  December 
term  by  the  Rev.  George  M.  Johnson  as  agent  and  attorney  of 
a  Mrs.  Bell,  formerly  Alice  Elizabeth  James,  for  a  writ  of 
habeas  corpus  to  bring  before  the  Court  one  Mary  Georgina 
James,  alias  Williams,  the  infant  daughter  of  the  said  Mrs. 
Bell. 

The  application  was  based  upon  petition  and  atSdavit,  set- 
ting forth  that  in  July,  1870,  the  mother  of  the  child  who  then 


504   In  UK  M.  G.  JAMES,  alias  WILLIAMS,  AN  Infant. 

aud  for  some  years  previously  resided  in  St.  John's,  left  St. 
John's  for  Quebec  to  seek  a  livelihood ;  that  before  her  depar- 
ture she  placed  her  child,  then  about  eight  years  old,  iu  the 
care  of  u  Mrs.  Hurley — that  after  some  weeks  Mrs.  Hurley, 
who  received  a  small  Government  allowance  for  the  mainte- 
nance of  the  child,  declined  to  keep  it  any  longer,  and  it  was 
transferred  by  the  Poor  Commissioner  to  the  custody  of  the 
said  Mary  Walsh,  whose  occupation  appears  to  be  to  take 
charge  of  a  certain  number  of  destitute  childien  for  the  Gov- 
ernment at  the  rate  of  so  much  per  head.  That  in  July,  1871, 
the  mother  had  sent  to  Mr.  Johnson  to  have  the  child  forwar- 
ded to  her  at  Quebec,  but  fcr  some  reason  not  appearing  on  the 
papera,  this  request  had  not  been  complied  with,  and  that  iu 
the  following  season,  July,  1872,  a  further  and  more  urgent 
application  was  made  to  him  with  the  same  object 

That  in  accordance  with  these  requests,  Mr  Johnson  applied 
repeatedly  to  Mrs.  Walsh  for  the  child,  but  without  success, 
Mrs.  Walsh  though  at  one  time  promising  to  send  her  to  Mr. 
Johnson's  house,  finally  refusing  to  restore  her,  raying  to  him, 
"you're  not  going  to  get  the  child  at  all."  That  an  application 
made  by  Mr.  Johnson  to  ihe  Government  to  compel  the  deli- 
very of  the  child  was  also  ineflectual,  they  (although  as  ap- 
peared, discontinuing  the  allowance  made  to  Mrs.  Walsh  for 
the  child)  having  no  authority  to  interfere  by  force,  and  re- 
ferring Mr.  Johnson  to  the  courts  of  law  for  redres*^. 

Upon  these  facts  a  rule  nisi  for  a  habeas  coi-pus  was  granted 
on  the  6th  December,  1872,  to  which  Mr.  Eaftus,  on  behalf  of 
Mrs,  Walsh,  shewed  cause,  Mr.  Whiteway,  Q  C ,  for  petitioner, 
supporting  the  rule. 

Mr.  Eaftus  read  an  affidavit  of  Mrs.  Hurley,  alleging  that 
the  child  had  been  deserted  by  the  mother,  and  was  not  left  in 
her  charge,  and  that  she  (Mrs.  Hurley)  had  subsequently  re- 
ceived a  letter  from  the  mother  which  had  been  destroyed  or 
lost,  in  which  no  reference  was  made  to  the  child.  He  read 
also  an  affidavit  of  Mrs.  Walsh,  alleging  that  the  child  was  un- 
willing to  go  to  Mr.  Johnson,  and  was  terrified  at  his  coming 
to  the  house  to  demand  her;  that  it  would  prejudice  the  child's 
health  if  removed  from  her  charge  and  that  a  strong  affection 
for  each  other  had  sprung  up  between  her  and  the  child,  and 
he  contended  citing  (He  Lloyd,  5,  M.  &  6?.,  SJfl)  that  the  child 
being  illegitimate,  the  mother  liad  no  right  to  its  custody,  and 
that  being  now  ten  and  a-half  years  old,  and  having  become  a 
Eoman  Catholic  since  she  had  been  placed  with  Mrs.  Walsh, 
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she  onght  to  be  allowed  to  exercise  her  own  discretion  as  to 
the  choice  of  a  guardian. 

Mr.  Whiteway  read  affidavits  of  Richard  Yabsley,  alleging 
that  the  mother  had  always  maintained  the  child  until  she  left 
for  Canada,  had  not  deserted  her,  and  had  kept  her  to  school 
for  three  years  prior  to  her  own  departure ;  that  she  had  been 
placed  with  Mrs.  Hurley  as  before  stated,  that  the  mother  had 
written  to  him,  expressing  great  affection  for  her  child  and 
anxiety  to  have  her  sent  to  Quebec,  saying  that  she  had  sent 
money  to  Mrs.  Hurley  for  the  maintenance  of  the  child,  and 
was  suving  money  to  defray  her  expenses  to  Quebec,  and  that 
the  child  had  in  the  preceding  Spring  expressed  to  him  a  desire 
to  go  to  her  mother.  He  read  also  an  affidavit  of  Catherine 
Witherington,  who  was  acquainted  with  the  mother  in  Quebec, 
alleging  that  the  mother  had  frequently  expressed  great  an- 
xiety respecting  the  child,  and  on  some  of  these  occasions,  had 
cried  and  con^plained  of  the  persons  who  she  said  were  endea- 
vouring to  keep  her  child  from  her,  that  she  stated  that  she 
had  sent  money  and  clothes  to  the  child,  and  she  begged  de- 
ponent to  make  enquiries  after  her  and  assist  in  restoring  her, 
and  citing  Kiyd  on  Infants,  he  contended  that  the  child  was 
too  young  to  be  permitted  to  choose  a  guardian  for  herself,  and 
that  the  mother  hud  a  right  to  the  custody  of  her  child,  even 
though  it  were  illegitimate,  although  that  fact  did  not  conclu- 
sively appear. 

The  Court  took  time  to  consider  their  judgment,  and  on  the 
12th  of  December  made  the  rule  absolute,  deciding  for  reasons 
then  given  at  length,  that  as  between  the  mother  and  a  mere 
caretaker,  the  rights  of  the  mother  were  paramount,  that  the 
child  was  of  too  tender  an  age  to  choose  a  guardian  for  herself, 
and  that  the  child  should  be  restored  to  her  mother. 

In  making  the  rule  absolute,  the  Court  directed  that  the 
writ  should  not  issue  for  twenty-four  hours,  assuming  that  tho 
judgment  of  the  Court  thus  finally  adjudicated  upon  the  rights 
of  the  parties  being  made  known,  it  would,  in  accordance  with 
the  usual  pmctice,  be  at  once  accepted,  and  that  compulsory 
process  would  not  be  necessary. 

It  appeared,  however,  that  in  this  assumption  they  were 
mistaken,  no  regard  was  paid  to  the  judgment  by  Mrs.  Walsh, 
and  on  the  13th  the  writ  was  issued,  returnable  on  the  16th, 
and  was  with  a  written  notice,  or  warning  of  its  purport  and 
effect,  personally  served  on  her  on  the  14th  of  December. 
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On  the  16tb,  being  the  last  day  of  term,  no  return  whatever 
was  made  to,  or  notice  taken  of  the  writ  by  Mrs.  Walsh,  or  by 
her  counsel,  and  she  was  accordingly  adjudged  guilty  of  con- 
tempt, and  an  attachment  was  issued  under  which  she  was- 
held  to  bail,  to  answer  for  her  contempt  in  the  present  term. 

In  the  early  part  of  this  term,  Mr.  Whiteway  moved  for 
judgment  upon  Mrs.  Walsh,  and  Mr.  Saftus  moved  that  she 
should  be  discharged  from  custody.  A  rule  nisi  was  issued 
upon  which  both  motions  came  on  for  hearing  on  the  7th  of 
June  instant,  and  of  these  we  have  now  to  dispose. 

Mr.  Eaftus  baaed  his  motion  upon  an  affidavit  of  his  own,  by 
which  he  explained,  that  the  fact  of  no  return  of  any  kind 
being  made  to  the  writ  on  the  16th  December,  was  owing  to- 
bis  mistake,  in  supposing  that  the  state  of  business  in  the 
Court  on  that  day  would  prevent  the  case  from  coming  on,  and 
for  the  merely  formal  part  of  the  contempt,  some  explanation,, 
however  unsatisfactory,  as  coming  from  a  professional  man  who 
ought  to  have  known  the  peril  to  which  he  exposed  his  client 
has  thus  been  given,  but  the  substantial  question  in  the  case 
is,  has  Mary  Walsh  shewn  a  sufficient  excuse  for  disobeying 
the  writ  of  habeas  corpus,  by  not  producing  the  child,  and  after 
a  consideration  of  the  arguments  on  both  sides  and  of  the  mat- 
ters contained  in  two  other  affidavits  of  Mary  Walsh,  used  by 
Mr.  Baftus  in  support  of  his  motion,  we  are  clearly  of  opinion 
that  she  has  not. 

In  her  affidavit  sworn  in  December  last,  she  states  that  being 
absent  from  her  house  from  half-past  six  to  half-past  eight 
o'clock,  on  the  evening  of  Saturday,  the  14th  December,  she 
found  on  her  return  that  the  child  was  absent,  tiiat  she  and 
the  neighbors  made  search  for  her  but  could  not  find  her,  and' 
that  she  then  reported  her  loss  to  the  police ;  that  she  knows 
nothing  whatever  of  any  circumstance  connected  with  the  de- 
parture of  the  child,  was  not  a  party  or  accessory  ther^o ;  does 
not  know  whether  her  departure  was  voluntary  or  compulsory, 
and  does  not  know  whither  the;  child  went  In  her  affidavit, 
sworn  in  May  last,  she  states  that  she  was  not  a  party  to  the 
abduction  of  the  child,  does  not  know  who  took  her,  whither 
she  was  brought,  or  where  she  now  is. 

It  is  difficult  to  believe  that  any  one  would  delibemtely 
commit  the  gross  contempt  here  impliedly  charged  upon  some 
parties  in  the  abduction  of  the  child,  knowing,  as  they  well 
must  have  known,  the  severe  punishment  which,  whoever  they 
may  be,  they  will  certainly  receive  should  they  be  discovered ;. 
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but  assuming  for  the  aigument  that  Mary  Walsh  was  not* 
actively  concerned  in  the  abduction  of  the  child,  she,  neverthe- 
less, cannot  be  held  excused,  because  she  should  have  rendered 
up  the  child  when  she  had  it  in  her  possession,  during  all  the- 
time  subsequent  to  the  rule  being  made  absolute,  and  after  the 
service  of  the  writ  upon  her  and  up  to  the  time  of  the  alleged 
abduction.  Her  contemptuous  disregard  and  defiance  of  the 
judgment  of  the  Court  in  this  respect  rendered  her  responsible 
for  the  safe  keeping  of  the  child,  and,  in  the  absence  of  irresisti- 
ble force  or  unavoidable  accident,  bound  her  to  its  production. 

From  the  time  of  the  service  upon  her  of  the  rule  nirir 
indeed,  when  she  was  formally  notified  that  the  possession  of 
the  child  was  being  challenged  in  a  court  of  law,  it  was  her 
duty  to  exercise  all  possible  care  and  dilligence  for  her  safe 
keeping,  and  she  cannot  relieve  herself  from  this  obligation  by 
swearing  to  what  at  the  best  shews  her  to  have  been  guilty  of 
gross  and  culpable  negligence. 

In  a  recent  case  in  the  Court  of  Queen's  Bench,  viz.,  on  25th 
November  last,  Mr.  Justice  Blackburn  laid  it  down  that  parties 
withdrawing  the  child  after  notice  of  an  application  for  a  habeas 
corjms  would  be  liable  to  severe  punishment,  and  that  service 
of  a  conditional  order  would  be  as  effectual  in  that  respect  as 
service  of  an  absolute  order,  and  on  that  ground  he  refused  an 
order  for  a  writ  in  the  first  instance,  observing  that  if  the 
"  parties  in  that  case  withdrew  the  child  they  would  be  liable 
to  such  very  heavy  punishment  that  it  was  hardly  likely  they 
would  attempt  to  baffle  the  Court." 

But,  beyond  all  this,  we  are  of  opinion,  that  looking  to  all 
the  circumstances  of  this  case  as  above  narrated,  to  her  de- 
claration to  the  petitioner  that  ''he  was  not  going  to  get  the 
child  at  all,"  to  her  total  disregard  of  the  order  of  the  Court 
when  she  had  full  power  of  obeying  it,  and  to  the  entire  ab- 
sence of  any  search  for  or  inquiring  after  the  child  from  the 
day  of  its  alleged  abduction  to  the  present,  notwithstanding 
the  warm  affection  said  to  subsist  between  them,  and  the  al- 
lied danger  to  the  child's  health  from  a  forced  separation, 
Mary  Walsh's  ignorance  of  the  parties  who  took  the  child  and 
of  the  place  of  its  concealment,  if  real,  was  wilful  and  pre- 
meditated with  the  view  of  providing  for  her  own  escape  from 
punishment  for  the  non-production  of  the  child,  while  avoiding 
the  risk  of  compromising  the  other  actors  in  the  affair. 

To  disregard  the  natural  claim  of  a  mother  to  her  possession 
of  her  infant  child,  and  to  permit  the  law  to  be  thus  set  at- 
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oaught,  and  the  autboritj  aud  process  of  the  Court  to  be  thus 
trifled  with,  would  be  for  ua  to  abdicate  our  functions,  to 
neglect  our  duty,  and  to  invite  the  contempt  to  which  Mary 
Walsh  and  those  acting  with  her  seek  to  expose  the  Court ;  and 
we  have,  therefore,  but  one  course  open  to  us,  and  that  is  to 
make  the  order  usual  in  such  cases,  &c.,  to  commit  her  to 
prison  until  she  shall  have  cleared  herself  of  this  contempt  by 
.  obeying  the  Queen's  writ  and  producing  this  child. 

Mi\  Whiieway,  Q.  C,  for  petitioner. 
Mr.  Sa/ttis  for  custodian  of  infant. 
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ffdbeat  Corput-^Conviciion  for  contempt  m  disobedience  o/^Imprieonmeni'-Rdeaee 

of  prisoner. 

Where  after  the  prisoner  who  had  been  comiuitted  for  contempt  in  difobeying  « 
writ  of  Habeas  Corpus  to  bring  the  body  of  a  chUd  before  the  Court  in  her  poa- 
session  when  the  writ  was  issued,  had  senred  six  months  imprisonment  and  had 
not  delivered  up  the  child;  the  Court  were  of  opinion  that  the  ends  of  justice 
were  satisfied  and  released  the  prisoner. 

Before  the  rising  of  the  Court  on  Wednesday  last,  Marj 
Walsh  was  brought  to  the  bar  in  custody  of  the  sherifT,  and 
addressed  by  the  Court  as  follows : — 

Mary  Walsh,  in  the  last  term  of  this  Court  you  were  con- 
victed of  a  very  grave  contempt,  in  disobeying  a  writ  of  Habeas 
Corpus  and  becoming  party  to  the  unlawful  abduction,  by  some 
evil  minded  persons,  of  an  infant  child  named  Mary  Georgina 
James,  and  you  were  in  consequence  sentenced  to  be  imprisoned 
until  you  should  have  delivered  up  the  child,  then  supposed  to 
be  still  within  your  power  or  knowledge,  to  its  mother. 

Under  that  sentence  you  have  now  been  imprisoned  for  the 
period  of  six  calendar  months,  but  the  child  has  not  yet  been 
produced,  nor  so  far  as  we  were  aware,  has  anything  been  heard 
of  it  by  its  mother  or  by  those  interested,  in  her  behalf,  and  we 
are  therefore  led  to  the  conclusion  that  the  parties  who  removed 
the  child  from  your  house  took  effectual  means  to  prevent  your 
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becoming  acquainted  with  the  place  of  its  concealment,  and  that 
you  are  therefore  unable  to  produce  the  child ;  and  further,  that 
these  parties,  indifferent  to  what  you  may  suffer,  provided  they 
themselves  escape,  fear  to  return  the  child  to  your  control  lest 
they  should  thus  afford  means  for  their  own  detection,  and  sub- 
ject themselves  to  the  punishment  which  in  that  event  awaits 
them. 

Under  such  circumstances,  to  continue  your  imprisonment 
beyond  what  is  necessary  to  satisfy  the  ends  of  justice,  by  met- 
ing to  you  a  sufficient  punishment  for  your  offence,  in  refusing 
to  obey  the  order  of  the  Court  when  it  was  in  your  power  to  do 
80,  and  in  making  the  opportunity  for  the  abduction  of  the 
child,  would  be  unreasonable,  and  as  a  means  for  the  recovery 
of  the  child,  in  all  probability  unavailing,  and  it  therefore  be- 
came our  duty  to  consider  before  the  rising  of  the  Court  to-day 
whether  we  might  not  now  set  you  at  liberty,  leaving  it  to  the 
mother  to  resort  to  other  means  for  the  restoration  of  her  child 
and  for  the  discovery  of  the  other  parties  to  this  offence. 

After  due  consideration  we  are  of  opinion  that  you  have  been 
sufficiently  punished  and  that  we  may  now  discharge  you,  be- 
lieving as  we  do,  that  the  punishment  you  have  undergone  will 
deter  you  from  again  offending,  and  others  in  the  like  case,  from 
permitting  themselves  to  be  made  the  instruments  of  wrong, 
and  that  in  our  present  inability  to  bring  to  justice  the  princi- 
pal offenders,  we  have  done  all  in  our  power  to  protect  society 
from  these,  who  by  such  acts  as  those  here  compkined  of,  have 
not  scrupled  to  assail  society  in  its  tenderest  relations. 
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1893,  July.    Hon.  Mr,  Justice  Hayward. 

Insurance  Club  rulu — Construction  of-^ertifimU— Security — Borrairy, 

The  ralei  of  a  Mataal  Marine  Insurance  Club  proTided  that  a  certificate  should 
issue  to  the  insured,  as  evidence  of  the  contract,  and  security  should  be  giTen 
for  the  vessels  proportion  of  losses.  Where  neither  rule  was  conformetl  to  by 
the  asssured — 

JSTeM— The  want  of  a  certificate  was  the  default  of  the  club,  and  could  not  in- 
validate  the  contract  previously  subsisting. 

The  security  could  only  be  lawfully  demanded  when  the  vessel  was  entered  for 
insurance ;  that  not  having  been  done,  any  demand  for  it  after  was  unautho- 
rized by  the  rules  of  the  club. 

This  action  was  brought  to  recover  froDi  the  defendants  tlieir 

proportion  of  insurance  on  a  vessel  of  the  plaintiffs  called  the 

Mary  arid  Annie,  alleged  to  have  been  insured  in  the  Mutual 

Marine  Insurance  Club  of  Conception  Bay,  in  May,  1870,  and 

the  plaintiff's  case  was  that  the  vessel,  whilst  so  insured,  in  the 

month  of  November  of  last  year,  proceeded  on  a  voyage  from 

Carbonear  to  Bonne  Bay  in  this  island ;  that  afterwards,  on  the 

16th  day  of  the  same  month,  in  consequence  of  adverse  winds 

.  and  thick  snowy  weather,  she  put  into  Indian  Bay,  from  whence 

she  again  sailed  about  ten  o'clock,  p.  m.,  of  that  day,  and  early 

.  on  the  following  morning,  whilst  proceeding  on  her  voyage,  she 

struck  against  a  piece  of  ice,  which  stove  in  her  port  bow,  and 

.  she  soon  afterwards  sunk  and  became  a  total  loss. 

This  case  was  tried  before  the  Court,  at  the  request  of  the 
parties,  without  the  intervention  of  a  jury,  and  it  was  con- 
tended on  the  part  of  the  defendants — 

1st — That  the  vessel  was  never  insured,  because  a  certificate, 
which  it  was  urged  was  the  only  evidence  of  a  subsisting  con- 
tract, was  not  issued  in  accordance  with  the  7th  rule  of  the 
club,  and  because  security  was  not  given  by  the  plaintifls  for 
the  vessel's  proportion  of  losses  that  might  occur,  as  required 
by  the  18th  rule  of  the  club. 

2ndly — That  the  loss  of  the  vessel  arose  from  the  barratry 
of  the  masters  and  mariners. 

Having  given  full  consideration  to  the  evidence  and  argu- 
ments on  both  sides,  and  the  objections  urged  on  the  part  of 
the  defendants  against  the  plaintiffs'  claim,  we  are  of  opinion 
that  the  latter  are  entitled  to  a  verdict. 

They  were  competent  to  be  members  of  the  clul);  they 
.si^iie*!  the  rules  ami  entertMl   ihe  vpsspI  in  the  usual  way,  nnd 
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-did  what  was  necessary  to  be  done  under  the  rules ;  were  ac- 
<iepted  by  the  club  through  the  secretary  and  surveyors,  and 
nothing  remained  to  be  done  to  constitute  them  partners  in  the 
Association. 

The  want  of  a  certificate  was  the  default  of  the  club,  and 
could  not  invalidate  the  contract  previously  subsisting;  the 
certificate  under  the  rules  being,  not  like  an  ordinary  policy, 
the  contract  itself,  but  mere  evidence  of  a  contract  which  could 
be  proved  by  other  means. 

The  objection  that  the  plaintiffs  were  not  members,  and, 
therefore,  not  insured  because  they  failed  in  giving  security,  is 
not  su8t«iinable.  If  security  had  been  lawfully  required,  the 
Acis  of  the  secretary  seem  an  accepUince  of  the  security  proven 
to  have  been  tendered,  but  it  could  only  be  lawfully  required 
at  the  entry  of  the  vessel,  at  which  time  it  was  not  demanded 
— and  the  act  of  the  committee  in  directing,  in  July,  that 
jBecurity  should  be  required,  and  the  act  of  the  secretary  in 
demanding  it  in  the  fall  were  alike,  unauthorized  by  the  rules. 

Upon  the  plea  of  barratry  the  evidence  fails  in  bringing  home 
to  tlie  plaintiffs  that  fraud  which  alone  would  avoid  or  defeat 
the  contract  There  doubtless,  was  reason  for  suspicion,  quite 
.sufficient  to  justify  the  underwriters  in  refusing  to  pay  the  claim 
until  the  circumstances  under  which  it  was  made  had  been 
thoroughly  investigated,  but  after  hearing  the  case  twice  tried, 
that  is,  in  thie  present  and  a  former  action,  we  are  of  opinion 
that  there  is  no  sufiBcient  proof  that  the  vessel  was  unfairly 
dealt  with,  or  that  the  loss  was  one  upon  which  the  plaintiffs 
would  not  be  entitled  to  recover,  to  justify  us  in  arriving  at  any 
other  conclusion  than  wo  have. 

The  evidence  of  the  defendant  John  Maddock,  wc  have  not 
received,  us  fixing  a  liability  on  himself  in  this  case,  the  real 
defendants  being  the  whole  body  of  underwriters. 

Mr.  Whiteway^  Q.  C,  and  Mr  Kent,  for  plaintiffs. 

Mr.  Carter,  Q.  (7.,  and  Mr.  Pinsent,  Q,  C,  for  defendants. 
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1873,  July,    Hon.  Mb.  Justicb  Eobinson. 

Shipping— Merc?iant$*  Shipping  Act — Tranter  of  ships— HepreseiUatives  o/cUceasetf 
owners  joining  in  tranter— AUcichment  of  ship  for  equitabU  interest 

Under  the  Merchants'  Shipping  Act,  1854,  the  owners  of  a  ship  named  in  the 
register  are  to  be  the  only  owners  recognized  by  law,  and  the  representatives- 
of  deceased  owners  are  not  allowed  to  appear  on  such  register  or  to  join  with 
the  sunriTors  in  any  bill  of  sale. 

A  party  with  an  equitable  interest  in  a  ship  cannot  take  the  corpus  of  the  ship  by 
attachment  oat  of  the  possession  of  the  legal  owner  to  satisfy  the  interest. 

This  matter  comes  before  the  Court  upon  a  special  case. 

It  is  sufficient,  for  the  purpose  of  shewing  the  reason  of  mj 
decision,  merely  to  state  that  the  plaintiff  sues  the  defendant 
for  attaching  the  brig  Louisa  in  a  suit  between  Mr.  Dickinson,, 
plaintiff,  and  Mrs.  Lucinda  Bartlett,  administratrix  of  William 
Bartlett,  and  Isaac  Bartlett,  defendants;  that  William  in  his 
life  time  was  joint  owner  with  Isaac  of  the  Louisa,  and  Isaac 
survived  William;  that  Isaac,  as  survivor,  conveyed  to  Mr. 
Goodfellow,  the  said  vessel  in  its  entirety;  and  that,  subse- 
quently to  such  conveyance,  the  sheriff  attached  her  at  the  in- 
stance of  Mr.  Dickinson,  for  which  act  the  said  sheriff  is  now 
sued. 

The  determination  of  the  present  case  must  depend  upon  two 
questions : 

First, — ^Was  the  Louisa  properly  conveyed  to  Goodfellow  by 
the  surviving  owner,  Isaac,  without  the  conjunction  of  the  re- 
presentatives of  the  deceased  owner,  William  ? 

Second, — Supposing  such  conveyance  was  valid,  was  the  sheriff, 
nevertheless,  justified  in  attaching  the  brig  beciuise  Lucinda 
Bartlett  had  an  equitable  claim  upon  Isaac  Bartlett  for  the  in- 
terest she  might  have  in  relation  to  her  deceased  husband's 
share  in  the  vessel. 

Both  these  questions  must,  in  my  opinion,  be  answered  in  the 
negative,  and  judgment  should  be  entered  for  the  plaintiff  for 
nominal  damages. 

Mr.  Pinsent  took  the  position  and  supported  it  ably,  that, 
for  the  benefit  of  commerce,  chattels  property  employed  in  co- 
partnership is  deemed  to  be  held  by  each  partner  as  tenants  in 
common ;  that  each  one's  share  descends  on  death  to  his  repre- 
sentatives ;  and  that  such  doctrine  applies  equally  to  ships  as- 
to  other  chattels ;  but  the  latter  position  is  not  now  tenable^ 
by  reason  of  the  Merchant  Shipping  Act  of  1854,  which  altered 
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-the  pre-existing  law.  The  object  of  that  statute  was  to  simplify 
the  transfer  of  shipping.  The  owners  named  in  the  register 
jure  to  be  the  only  owners  recognized  in  law ;  and  the  represen- 
tatives of  deceased  owners  are  upt  allowed  to  appear  on  such 
register,  or  to  join  with  the  survivors  in  any  bill  of  sale. 

The  37th  section  expressly  enacts  that  all  owners  of  vessels 
shall  be  deemed  *' joint  owners!*  and  shall  be  considered  ''  as  one 
person"  They  are  not  therefore  tenants  in  common  to  hold 
severally,  but  joint  tenants  with  the  necessary  incident  of 
survivorship ;  and  on  the  death  of  one,  the  whole  legal  estate 
remains  in  the  survivor.  The  consequence  is  that  Isaac's  con- 
veyance was  valid,  and  passed  the  whole  vessel  to  Goodfellow. 

Second, — Whatever  equitable  interest  the  widow  of  William 
Bartlett  might  have  in  the  vessel  or  in  the  proceeds  of  her  sale, 
.could  not  effectually  or  legally  be  i-eached  by  taking  the  corpus 
of  the  ship  by  attachment  out  of  the  possession  of  the  legal 
owner;  her  lemedy  was  either  by  ii  bill  in  equity,  or,  if  under 
our  attachment  law,  by  laying  a  warrant  in  the  hands  of  the 
garnishee  to  affect  him  with  notice  of  the  equitable  claim. 

The  24th  section  of  the  Practice  Act,  which  confers  the  right 
•of  attaching  *'  equitable  interest"  points  to  the  mode  by  which 
that  right  is  to  be  exercised,  and  to  the  method  by  which  that 
interest  can  be  ascertained,  viz. :  by  examining  the  garnishee. 

Mr.  McNeUly  for  plaintiff. 

Mr.  Finsent,  Q,  C,  for  defendant. 


WEBBEE,  Admr.,  v.  MANSFIELD. 
1873,  July.     Hon.  Sir  H.  Hoyles,  C.  J. 

Praetiee—PosaesMum  of  locus  in  quo  6y  one  of  next  of  kin^Tretpau— Right  of 
administrator  to  sue  in  his  own  name  for  trespass. 

ET«n  when  odo  of  th«  next  of  kin  has  entered  thirteen  yean  before  the  trespass 
complained  of  waa  committed,  and  held  poeseaaion  ander  a  partition  Terbally 
made  of  the  locus  in  quo  ;  this  does  not  constitute  the  right  to  soe  for  trespass, 
the  action  must  be  taken  in  the  name  of  the  administrator. 

It  appeared  that  about  twelve  or  thirteen  years  before  the 
trespass  complained  of,  one  Mrs.  Adams  had  entered  part  of 
a9 
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the  estate  which  plaintiff  represented  and  continued  in  posses- 
sion of  locus  in  quo  under  a  partition  verbally  made  of  the 
property  of  the  deceased  by  the  next  of  kin  of  whom  Mrs. 
Adams  was  one. 

The  partition  was  with  the  tacit  acquiescence  of  the  plaintiff, 
but  there  was  no  writing  of  any  kind  from  him  confirming  it. 

The  action  was  brought  at  the  instance  of  Mrs.  Adams,  and 
the  defendant  contends  that  it  should  have  been  brought  in 
her  name  as  the  plaintiff,  but  in  this  opinion  we  arc  unable  to 
concur. 

The  legal  title  to  the  land  (a  chattel  real)  being  in  the  plain- 
tiff as  administrator,  would  not  by  reason  of  the  third  section 
of  the  Statute  of  Frauds  pass  from  him  to  Mrs  Adams  without 
writing,  and  she  having  but  a  bare  possession  (though  with  con- 
sent of  the  owner)  would  hold  either  as  tenant  at  will  to  him 
or — under  that  section  of  the  last  Statute  of  Limitations  which 
terminates  estates  at  will  on  the  expiration  of  a  year — adversely. 

If  adversely,  she,  not  having  been  in  possession  twenty  years, 
could  not,  except  under  special  circumstances  not  here  existing, 
maintain  ejectment,  the  prima  facia  case  arising  from  mere  pos- 
session being  liable  to  be  rebutted  by  the  defendant,  shewing 
title  outstanding  in  the  administrator. 

If,  on  the  other  hand,  she  held  as  tenant  at  will,  her  estate 
was  at  an  end  when  the  plaintiff,  by  instituting  this  action, 
particularly  with  her  consent,  determined  his  will  and  shewed 
his  intention  to  resume  possession  and  although  a  demand  of 
possession  would  be  necessary  before  the  plaintiff  could  main- 
tain the  action  against  his  tenant  no  such  notice  would  be  re- 
quired against  the  defendant  a  mere  wrongdoer. 

The  title  therefore  never  having  passed  out  of  the  plaintiff, 
and  he  having  also  as  against  the  defendant  the  right  of  imme- 
diate possession,  he  was  the  proper  person  to  bring  the  action. 

Whether  Mrs.  Adams  might  not  herself  have  maintained  the 
action  had  not  her  tenancy  (if  any)  been  determined,  it  is  not 
necessary  to  consider. 

She  could  sustain  no  damage  by  the  administrator  being 
plaintiff,  as  he  would  recover  the  land  for  her,  and  could  be 
compelled  to  execute  an  assignment  of  it  in  her  favor. 

The  rule  must  be  discharged. 
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1873,  July.    Hon.  Mr.  Justice  Robinson. 

Praeiiee^New  trial — MiMdireetxon—Nondirection — CorUrary  to  evidence— Trespass 
—Shooting  a  dog—"  At  large  vnthout  *he  owner  or  otker  person  in  charge" 

Where  the  Court  waa  of  opinion  that  the  preponderance  of  evidence  was  in  favor 
of  defendant,  and  the  jury  had  found  a  verdict  for  the  plaintiff  they  refased  to 
overrule  the  decision  of  the  jary  within  whose  province  the  determination  of 
matters  of  fact  lay. 

This  case  was  tried  before  me  last  Term,  and  resulted  in  a 
verdict  for  the  plaintiff  for  $8. 

I  granted  a  rvie  nisi  returnable  into  the  Supreme  Court  to 
set  aside  that  verdict  upon  the  grounds  of  misdirection,  of  non- 
direction,  and  of  being  contrary  to  evidence. 

The  rule  has  been  argued  before  the  three  judges,  and  after 
full  consideration  we  have  arrived  at  the  conclusion  that  the 
verdict  should  not  be  disturbed. 

The  action  was  brought  to  recover  damages  against  the  defen- 
dant for  shooting  the  plaintiff's  dog. 

The  defence  was  that  the  dog  was  at  large  and  without  its 
owner  or  other  person  in  charge,  and  was  not  licensed  and  col- 
lared as  the  law  directed. 

It  appeared  that  the  plaintiff  had  paid  for  a  license  for  the 
dog,  and  received  a  certificate  from  the  Magistrate,  but  the  cer- 
tificate purporting  to  have  been  issued  under  a  repealed  statute, 
and  not  being  in  accordance  with  the  existing  law  was  not  re- 
ceived in  evidence ;  the  irregularity  in  the  license,  however,  was 
of  no  practical  importance,  because  the  plaintiff  had  neglected 
to  keep  a  collar  properly  engraved  around  the  dog's  neck;  which 
collar  is,  in  the  opinion  of  all  the  judges,  essential  to  the  efficacy 
of  a  license. 

The  main  question  that  remained  in  the  case,  was  whether, 
under  the  evidence,  the  dog  was,  at  the  time  it  was  shot,  *'  at 
large  without  the  owner  or  other  person  in  charge"  of  it. 

Upon  that  point  there  was  a  conflict  of  evidence  which  was 
left  to  the  jury,  and  although  in  our  opinion  the  preponderance 
leant  rather  in  favor  of  the  defendant  than  of  the  plaintiff,  we 
do  not  feel  justified  in  overruling  the  decision  of  the  jury  within 
whose  province  the  determination  of  matters  of  fact  lay,  espe- 
cially where  the  verdict  involved  so  small  a  sum  as  $8. 

The  judges  are  of  opinion  that  there  was  not  any  error  in  the 
manner  in  which  I  left  the  case  to  the  jury,  either  as  regards 
misdirection  or  nondirection,  but  whilst  they  will  not  disturb 
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the  verdict  they  desire  to  express  their  opinion  that  the  defen- 
dant being  a  Police  Constable,  was  obliged  at  the  peril  of  losing 
his  situation  to  carry  into  effect  the  provisions  of  an  Act,  bene- 
ficial no  doubt  but  not  always  easy  to  execute,  that  he  had 
reasonable  grounds  for  believing  that  the  plaintiff's  dog  was 
liable  to  be  shot,  and  that  he  had  honestly  intended  to  discharge 
his  duty ;  therefore  they  hope  that  the  Executive  Grovemment 
may  see  fit  to  indemnify  him  against  the  expenses  he  will  have 
incurred  by  reason  of  the  verdict 

Mr.  McNeUly  for  the  plaintiff. 

Mr,  PinserU,  Q,  C,  for  the  defendant. 
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A  contractor  drew  an  order  on  the  chairman  of  the  Board  of 
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acceptance  not  being  in  writing,  was  not  binding  on  the  chair- 
man of  the  Board. 

Held — The  order  did  not  operate  as  an  equitable  assignment 
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In  an  action  npon  a  Custom  House  bond  to  recoyer  from  the 
maker  the  sum  named  in  the  bond  (being  the  amount  of  duties 
payable  by  tlie  partj  for  whose  accommodation  the  bond  was 
made,  and  for  whom  the  maker  became  surety^  the  name  and 
seal  of  the  maker  appeared  on  the  bond,  binaing  him  to  the 
Queen  for  the  amount  sought  to  be  recoyered.  The  defence  set 
up  was  non  eet  factum^  ana  a  special  plea  to  the  effect  that  the 
nuJcer  did  not  seal  and  deliver  the  bond,  that  after  signing  it 
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the  same,  and  these  alterations  were  made  without  his  assent 
or  authority. 

Held — A  bond  executed  in  blank  and  left  to  be  filled  in  bj 
another  who  has  no  authority  under  seal  is  void  at  law  ; 

Held — That  authority  under  seal  would  not  be  necessary  to 
fill  in  the  blanks  in  a  bond  if  from  all  the  circumstances  a 
general  authority  to  do  so  could  be  {(athered,  and  in  a  case 
where  the  maker  of  the  bond  had  himself  sealed  the  bond ; 

Held^K  a  party  sign  a  bond  to  which  no  seal  is  affixed,  and 
the  blanks  in  the  bond  be  afterwards  filled  in  without  any 
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In  an  action  upon  a  Custom  House  bond  to  recover  from  the 
maker  the  sum  named  in  the  bond  (being  the  amount  of  duties 
payable  by  the  party  for  whose  accommodation  the  bond  was 
made,  and  for  whom  the  maker  became  surety),  it  appeared 
that  the  signature  and  seal  of  the  maker  was  affixed  to  the 
bond  binding  him  to  the  Queen  for  the  penalty  in  the  bond. 
The  defence  set  up  was — (1)  non  est  factum^  and  (2^  a  special 
plea  to  the  effect  that  the  maker  did  not  seal  and  aeliver  the 
bond,  that  after  signing  it  the  amount  of  the  bond  and  several 
additions  were  inserted  in  the  same,  and  these  alterations  were 
made  without  his  assent  or  authority.  The  jury  found  for  the 
defendant    On  a  rule  niei  for  a  new  trial,— 

Held — By  Little,  J.,  (Robinson,  J.,  differing),  a  blank  bond  or 
deed  is  not  valid  to  bind  a  party  when  the  same  has  been  filled 
up  after  signing  without  suosequent  assent  or  confirmation. 

It  is  wholly  void  when  important  terms  in  a  bond  are  blank 
to  allow  them  to  be  afterwards  filled  up  by  an  agent  appointed 
by  parol,  and  then  to  have  the  instrument,  in  the  absence  of 
the  principal,  delivered  as  a  deed.    Queen  v.  Molloy.,.  ...      127 
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ing payment  by  him.  Thomas  died  and  his  estate  was  declared 
insolvent.  In  action  against  the  defendant  surety  for  the  call 
on  the  shares,  ^he  defence  set  up  was  that  the  bond  was  inope- 
rative from  not  having  been  renewed  under  the  provisions  of 
the  Act  of  incorporation. 

Held — The  company  was  under  no  obligation  to  cause  the 
bonds  of  sureties  for  shareholders  to  be  renewed  year  by  year. 
Such  bonds  were  operative  beyond  one  year.  The  power  with 
which  the  company  is  invested  to  call  for  a  renewal  of  the 
bonds  is  permissive  not  compulsory.  Nfld.  Marine  Insurance 
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Under  30  Vi:.,  cap.  18,  the  directors  of  the  Commercial  Bank 
are  justified  in  refusing  to  enter  in  their  books  assignments  of 
bank  shares  owned  by  parties  in  debt  to  the  bank.  The  bank 
has  a  lien  on  such  shares  until  the  liabilities  are  discharged. 

Under  the  Insolvent  Law  a  trustee  duly  appointed  becomes 
ipso  fcuto  the  owner  of  the  property  which  at  the  time  of  the 
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Under  the  Water  Company  Acts  82  Vic.  and  26  Vic.  the 
consumer's  rate  is  not  recoverable  in  respect  to  any  detached 
building  into  which  a  branch  pipe  has  not  been  first  introiluced 
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It  is  no  answer  to  the  claim  for  rates  as  a  consumer  that  the 
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within  the  meaning  of  the  Acts.  Every  building,  except 
churches,  within  two  hundred  yards  of  the  main  pipe  of  the 
Company,  and  into  which  a  service  pipe  has  been  introduced, 
is  liable  to  a  water  rate. 
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summary  jurisdiction  over  consumer's  rates  at  the  suit  of  the 
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In  construing  an  agreement  the  Court  will  give  the  instru- 
ment that  construction  which  will  best  effectuate  the  intention 
of  the  contracting  parties.  This  intention  must  be  gathered 
from  the  terms  of  the  instrument  itself  fairly  considered  with 
reference  to  the  circumstances  under  which  it  was  executed. 

The  words  "  do  grant,  bargain  and  sell,  and  by  these  pre- 
sents have  granted,  bargained  and  sold,"  imply  a  present  trans- 
fer, sufficient  to  entitle  the  plaintiff  to  a  legal  transfer  of  the 
property  assigned.    Dayy.Dooley  ...  ...  ...      283 

Acquiescence — Conflict  of  testimony. 

Where  a  party  avails  of  extra  passenger  accommodation  on 
board  ship  for  which  he  is  informed  he  must  pay  increased  fare, 
he  cannot  afterwards  escape  from  liability  when  he  has  not  re- 
pudiated the  proposed  charge,  even  though  it  may  not  be  clear 
that  he  had  acquiesced  in  the  same.     McKay  v.  IVood  ...       157 
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An  agreement  as  a  deed  is  from  the  absence  of  schedules  (such 
as  plan  and  specifications  in  a  building  contract)  insensible. 

There  is  no  authority  to  support  the  practice  of  the  opposite 
counsel  interposing  by  asking  questions  during  the  examina- 
tion of  a  witness.     fFiUth  v.  St.  Jokn         ...  ...  ...        30 

Miitake—Rectijication — Rule  of  Mutual  Insurance  Socieay — 
Practice — Injunction. 

The  Court  will  not  rectify  an  alleged  mistake  in  a  written 
contract  unless  it  can  be  shown  that  there  was  an  actual  con- 
cluded agreement  antecedent  to  the  instrument  desired  to  be 
rectified. 

A  bill  filed  for  the  rectification  of  a  rule  of  the  firigtis  Mutual 
Society  so  as  to  make  it  conformable  to  what  was  alleffed  to  be 
the  real  contract,  as  evidenced  by  an  understanding  alleged  to 
have  existed  before  the  rule  was  printed,  signed  by  the  parties, 
was  dismissed  (Hoyles,  C.J.,  differing);  the  alleged  understand- 
inff  being  treated  by  the  Court  as  an  element  in  the  negotiations 
only,  and  not  as  evidence  of  a  contract  antecedent  to  the  mak- 
ing of  the  rules  which  constituted  the  policy  of  insurance  or 
contract.     WTielan  v.  Cummins    ...  ...  ...  ...      40& 
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Judgment  by  default — Brief  fee — fFhen  it  attaches. 

When  at  the  time  of  taxation  a Jud^ent  by  default  remains 
undisturbed  the  brief  attaches.    Semister  v.  Hunt  etal  ...        86 

Beoision  of  Mcutei's  taxation — Disbursements  for  witnesses  not 
verified  by  affidavit — Costs  of  witnesses  called  toprove  a  custom. 

The  master  is  not  precluded  from  allowing  costs  of  piyment 
to  witnesses  although  not  actually  paid,  if  he  is  satished  they 
have  been  incurred  and  that  the  claimant  is  legally  liable  for 
them,  and  will  apply  them  to  the  purpose  for  which  they  are 
Uxed. 

Costs  of  witnesses  not  sworn  should  not  be  refused  if  reason- 
ably incurred,  nor  allowed,  though  examined,  if  not  necessary 
to  the  suit    Butler  v.  Dawe         ...  ...  ...  ...      818 
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The  Cuurt  will  not  disturb  the  taxatiou  of  the  master,  unless 
it  clear! V  appears  that  a  mistake  has  been  made  by  him.  Coi- 
Ullo  y.  Fitzgerald  ...  ...  ...  ...  ...       166 

COVENANT,  RETROSPECTIVE  OPERATION  OF.    See 
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Practice— Indictment  for  murder — Right  of  pritoner  to  have 
whole  panel  of  jurors  in  court. 

On  an  indictment  for  wilful  murder  the  accused  is  entitled 
to  have  forty-eight  jurors  summoned  for  his  trial.  He  has  no 
right  to  have  the  whole  panel  present  when  the  jury  to  try 
him  are  being  called.  If  the  panel  be  exhausted  the  Crown 
may  proceed  to  a  tala  or  the  issue  of  a  special  precept.  Queen 
V.  McCarthy     ...  ...  ...  ...  ...  ...      167 

Larceny — Indictment — Killing  with  intent  to  eteal — Proof  of 
carrying  avoay—Queetion  for  jury. 

Where  the  prisoner  was  indicted  for  killing  with  intent  to 
steal  one  ewe,  and  the  evidence  showed  the  ewe  had  been 
driven  into  his  stable  by  an  innocent  third  party,  the  Court 
were  ot  opinion  that  it  was  for  the  jury  to  say  whether  there 
had  been  a  taking  and  carrying  away  within  the  meaning  of 
the  Act.     Queen  v.  Searle  ...  ...  ...  ...        gg 

Practice — Indictment — Arson — Proof  of  incorporation  of  com- 
pany laid  in  indictment — Surpliuage. 

Where  the  evidence  showed  that  the  policy  of  insurance  was 
not  a  contract  under  the  common  seal  of  the'  company,  but  the 
Crown,  having  been  permitted  without  objection  to  give  secon- 
dary evidence  of  the  contents  of  the  same, — 

Held— The  time  for  objection  was  when  secondary  evidence 
of  the  contents  of  the  instrument  was  tendered,  the  Crown 
having  been  permitted  to  give  this  evidence  the  prisoner  was 
precluded  from  taking  advantage  thereof. 

Where  the  indictment  set  forth  an  intent  to  defraud  the 
Phcenix  Fire  Insurance  Company  the  Court  held  the  incorpo- 
ration of  the  company  was  implied,  and  need  not  be  proven  ; 
the  ordinary  facts  proven  at  the  trial  established  a  prima  fade 
case  of  incorporation.     Queen  v.  Kenny     ...  ...  ...      41Q 
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CROWN—  Paoi 

Royal  prerogative^  Exercise  of  ^Practice  in — Verdict  of  tnlful 
murder — Conditional  pardon — Grounds  for  —  Insanity — Irregu- 
larity in  taking  jury  lists. 

Ou  a  trial  for  wilful  murder  the  prisoner,  whose  defence  was 
insanity,  was  found  guilty.  Subsequently,  on  a  motion  for  a 
new  trial,  it  was  contended  in  argument  among«t  other  grounds 
that  the  jury  lists  prescribed  by  the  Jury  Act  had  not  been 
prepared  conformably  with  the  statute.  This  was  admitted  by 
the  Attorney  General.  On  the  same  argument  it  was  admitted 
that  the  evidence  established  against  the  prisoner  the  fact  of 
homicide.  Without  giving  any  decision  on  the  point  rais^  in 
the  argument,  the  judges,  in  a  letter  addressed  to  His  Excel- 
lency the  Qovemor,  recommended  that  it  was  a  case  for  the 
exercise  of  the  Royal  prerogative.  His  Excellency  accord- 
ingly having  taken  the  matter  into  consideration,  in  the  pre- 
sence of  his  Executive  Council  and  the  Judges  pf  the  Supreme 
Court,  approved  of  the  same,  and  the  prisoner  was  accordingly 
sentenced  to  confinement  in  the  Lunatic  Asylum  during  Her 
Majesty's  pleasure.     Queen  wCarew  ...  ...  ...  1 

CURRENCY  OF  YEAR.    See  Insolvency. 

DAMAGES,  EXCESSIVE.    See  Practice. 

DECLARATION,  SUFFICIENT  GROUND  OF  ACTION. 
See  Practice. 

DEED,  INSENSIBLE.    See  Contract. 

DEMISE  OF  SHIP.    See  Practice. 

DEMURRER.    See  Practice  and  Insurance. 

DISTRESS.    See  Landlord  and  Tenant. 

EQUITABLE  ASSIGNMENT.     See  Bill  of  Ex:;hanoe. 

EQUITABLE  REPLICATION.    See  Evidence. 

ESCAPE.    See  Recognizances. 

ESTATE  TAIL.    See  Will. 

ESTREAT.    See  Practice. 

EVIDENCE— 

Admission  of  parol  evidence  to  prove  a  deed  wu  different  from 
the  understanding  of  the  parties  so  it— Pleading  -Equitable  repli- 
eoHon. 

Parol  evidence  is  admissible  to  support  an  equitable  repli- 
cation, alleging  that  a  deed  on  which  the  defendant  relies,  was 
by  mistake  expr«»ed  in  language  different  irom  the  under- 
standing and  agreement  of  the  parties  to  it    Oraham  v,  Eales .      SSP 


INDEX.  ir 

EVIDENCE— C<mh'»i««i.  Pagb 

Rd&vancy — RuU  nisi  for  writ  of  Prohibition — 23  Vic.,  cap,  11 
— Trial  of  controverted  elections — Election  committee — Mode  and 
time  of  appointment — Alteration  in  journal  of  House  of  Assembly. 

On  an  application  for  a  writ  of  Prohibition  against  certain 
persons  professing  to  be  a  committee  uf  the  House  of  Assembly 
tor  the  trial  of  a  controverted  election  under  23  Vic.  cap.  1 1 
(the  local  Act  for  the  trial  of  controverted  elections),  it  ap- 
peared that  certain  alterations  had  been  made  in  the  journals 
of  the  House  of  Assembly  by  the  clerk  under  direction  from 
an  improperly  assumed  authority,  relative  to  the  period  of  its 
adjournment,  which  alterations  stated  facts  which  were  admit- 
ted to  be  false,  and  the  truth  or  falseness  of  which  facts  were 
important  as  regards  the  validity  of  the  election  committee  and 
its  work.  On  the  examination  of  the  clerk  of  the  Assembly,  it 
was  proposed  to  ask  him  (1),  why  the  alteration  in  the  journal 
was  made,  and  for  what  purpose  ?  (2),  Who  desired  the  alter- 
ation made  ? 

Held — (Robinson,  J.,  diflfering).  The  questions  were  not  re- 
levant. The  main  question  was  the  question  of  adjournment, 
that  having  been  disposed  of,  there  was  no  right  to  go  into  the 
other  matters.     Woods  et  alv.  Carter^  et  al .,,  ...  ...       293- 

EXECUTION  OF  WILL.    See  Will. 
EXECUTOR— 

Accounts  of— Master's  report  on — Exceptions  to. 

The  Court  will  not  countenance  the  idea  that  an  accounting 
en  the  part  of  an  executor  ought  to  conclude,  or  even  embar- 
rass in  any  respect  the  rights  of  parties  interested  in  the  be- 
quests of  the  testator.    In  re  Parker's  EstcUe  ...  ...         17 

Incapacity  of^Petition  by  next  of  kin  for  removal  of  executor 
and  appointment  of  receiver. 

Where  an  executor  was  from  bodily  health  incapacitated 
from  attending  to  the  duties  of  the  estate,  the  Court,  on  the 
petition  of  the  widow  of  the  testator,  with  the  consent  of  the 
testator's  children,  referred  the  matter  to  the  master  to  appoint 
a  fit  and  proper  person  as  receiver  of  the  estate.  In  re  Estate 
Thomas  Parker  ...  ...  ...  ...  ...        80 

Irregularity  in  accounts  and  management  of  cossets — Master's 
report — Petitioner's  costs. 

In  consequence  of  the  unsatisfactory  manner  in  which  the 
estate  had  been  managed  and  the  accounts  of  the  same  kept, 
showing  irregularities  in  the  investment  of  the  assets  of  the 
estate,  which  necessitated  proceedings  before  the  Court,  the 
executor  was  ordered  to  pay  the  taxed  costs  of  the  petitioner 
or  plaintiff  out  of  his  private  estate.    Parker  v,  Simms  ...        Z- 
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Bifiual  to  produce  hooks  ofestaU — Umatiifadory  accounting — 
Absence  from  colony—Injunction  to  restrain  Receiver  General  from 
paying  executor  his  pension^  and  executor  from  selling  his  property, 

Notwithitanding  the  executor  had  refuted  to  produce  befoie 
the  master  any  books  of  account  of  an  estate  he  had  managed 
for  years,  the  unsatisfactory  character  of  his  accounting,  his 
absence  from  the  colony,  and  his  prodocin^  mortgages  as  assets 
of  the  estate  made  to  himself,  the  Court  re1use<l  to  grant  an  in- 
junction to  restrain  the  Receiver  General  from  paying  the  ex- 
ecutor his  pension  or  to  restrain  the  executor  from  selling  his 
property,  on  the  grounds  that  bail  might  have  been  obtained 
from  him  under  the  process  of  ne  exeat  regno.  In  re  Parker's 
Estate  ...  ...  ...  ...  ...  ...        83 

FALSE  PRETENCES.    See  Insolvency. 

FALSE  STATEMENTS.    See  Insolvenct. 

FRAUD.    See  Insolvency. 

FREIGHT  OF  PLANTER'S  SUPPLIES  TO  LABRADOR, 
LIABILITY  OF  RECEIVER  OF  VOYAGE  FOR.  See 
Master  and  Servant. 

GOVERNMENT  AGENT,  PERSONAL  LIABILITY  OF. 
See  Agency. 

ORAND  JURY- 

Pref erring  second  indictment  for  same  offence  against  same  party 
same  term— Omitting  to  examine  witnesses— Number  necessary  to 
ignore  bill. 

Where  a  Grand  Jury  has  ignored  a  bill  the  Court  will  not 
permit  a  second  bill  of  a  like  nature  to  be  presented  to  them  at 
the  same  term.    Queen  v.  Burton.,,  ...  ...  ...      411 

INCOMPLETE  GIFT— 

Parol  evidence  of  trust — Onus  probandi — Conflicting  testimony. 

For  several  years  previous  to  1866,  complainant's  deceased 
wife  and  her  sister  resided  with  their  aunt,  one  Mrs.  O'Brien. 
In  July,  1866,  Mr.  O'Brien,  after  informing  his  wife  he  intend- 
ed making  her  nieces  a  present^  called  them  and  delivered  to 
each  a  government  debenture  for  £600  sterling,  bearing  interest 
at  5  per  cent  per  annum,  writing  their  names  in  pencil  in  the 
corner  of  their  respective  debentures.  On  the  same  day  Mr. 
O'Brieu  took  his  nieces  to  the  Receiver  General's  office,  where 
upon  presenting  their  debentures  a  half  year's  interest  was  paid 
to  each.  The  debentures  remained  in  the  possession  of  the 
nieces  for  three  years,  when  they  were  handed  back  to  Mr. 
O'Brien  for  safe-keeping.    One  half  the  interest  for  two  con- 
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secntive  half  vears  wan  paid  to  the  nieces  by  Mr.  O'Brien,  but 
after  this  do  further  payment  was  made  to  Uiem,  a:i(i  in  1868 
Mr.  O'Brien  without  conaulting  his  nieces  sold  the  debentures. 

On  a  bill  filed  by  one  of  the  nieces  to  establisli  an  alleged 
trust — 

Held — Un<]er  the  circumstances  there  had  been  no  gift  to  or 
valid  declaration  of  trust  for  the  nieces.  The  transaction  be- 
tween the  parties  was  a  mere  bailment  of  the  documents,  and 
no  trust  of  the  fund  was  or  could  be  created  by  it 

Held — There  was  a  trust  created  for  the  interest  received,  or 
which  might  have  been  received  'in  the  debentures.  Reddin, 
Admr.,  v.  Stafford,  Ex.    ...  ...  ...  ...  ...       389 

INCORPORATION  OF  COMPANY,  PROOF  OF,  WHEN 
LAID  IN  INDICTMENT.    See  Criminal  Law. 

INDICTMENT.    Su  Crimiiial  Law. 

INDICTMENT,  SECOND.  SAME  TERM.    See  Grand  Jury. 

INFANT- 

EskUe  of— Voluntary  maintenance  of  infant — Right  of  guar- 
dian to  appropriate  coet  of  infanl^s  maintenance  from  infantas 
estate. 

When  the  father  of  a  child  impliedly  concurred  in  the  ap- 
propriation of  the  interest  of  the  child's  funds  to  her  mainte- 
nance, he  himself  benefiting  by  this  appropriation  in  being 
relieved  uf  the  buiden  of  her  support,  the  Court  refused  to 
permit  such  money  to  be  recovered  liack  as  money  misappro- 
priated.    McCarthy,  Admr,  v.  Greene,  Admr.  ...  ...       414 

INFRINGEMENT  OF  PATENT.    Su  Patknt. 

INJUNCTION.    Su  Practice  and  Contract. 

INLAND  BILL  OF  EXCHANGE.    Su  Bill  op  Exchange. 

INSOLVENCY— 

Insolvency  Act—  Obtaining  credit  without  meafis  of  paying — 
Appropriation  of  voyage  for  benefit  of  nlf— Failure  to  account  to 
partner — Concealing  property  from  creditors. 

When  the  insolvent  expended  the  balance  of  the  monies  ob- 
tained by  him  for  the  sale  of  bait  upon  the  purchase  of  provi- 
sions for  himself  and  family,  without  any  regard  to  his  pledge 
to  pay  for  a  seine  obtained  from  his  suppliei, — 

Held — Such  an  expenditure  was  a  dishonest  act,  a  fraudulent 
misappropriation  of  nis  assets,  rendering  the  insolvent  liable  to 
imprisonment  under  the  Insolvency  Act.     In  re  Insolvency  of 

Af.  Wall  78 

AlO 
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Z5  Vic.,  cap.  7,  hc.  7—Fraud^Keejnng  false  accounts— Breach 
of  trust — False  pretences — False  statements — Withholding  books  of 
account. 

Where  on  the  examination  of  the  petitionee,  who  had 
voluntarily  come  before  the  Court  praying  that  they  might 
be  declared  insolvent,  it  appeared  from  their  own  examination 
and  the  examination  of  witnesses  called  who  were  creditors, 
that  petitioners  had  (a)  kept  false  books  of  account ;  (h)  frau- 
dulently withheld  certain  entries  from  their  books  of  account ; 
(c)  wilfully  destroyed  their  books  of  account ;  (d)  withheUl  at 
their  examination  books  of  account  and  papers  ;  (e)  contracte<l 
debts  by  breach  of  trust  and  false  pretences.  They  were  de- 
clared insolvent,  but  on  motion  on  behalf  of  creditors  they 
were  adjudged  liable  to  punishment  and  committed  to  prison 
for  fraud.    In  re  Insolvency  of  J.  (k  M.  Power  ...  ...         11 

25  Vic.j  cap,  7 — Fratid — Undue  preference. 

The  penal  provisions  of  the  Insolvency  Act  ought  not  to  lie 
applied  when  the  culpability  of  the  act  and  of  the  intent  i:$ 
open  to  a  reasonable  doubt   In  re  Insolvency  of  John  Collins,  jr.      217 

Fraud. 

Upon  the  examination  of  the  insolvent  it  was  apparent  that 
several  fraudulent  acts  had  been  committed  by  him,  notwith- 
standing which  the  Court  suggested  the  advisability  of  making 
a  compromise  with  his  creditors,  which  he  having  failed  to 
effect,  sentenced  him  to  imprisonment  under  the  penal  pro- 
visions of  the  Insolvency  Act.     Hann  v.  Tobin        ...  ...      219 

Fraud — False  pretences — ^^  Probable  expectation  of  being  able  to 
pa^ — Insolvent  vexatiously  defending  suit. 

To  convict  a  party  under  the  Insolvency  law  and  to  sentence 
him  to  imprisonment,  his  crime  must  be  proved  bo  clearly  as 
to  exclnde  all  reasonable  doubt  of  his  innocence. 

It  is  not  every  default  in  a  debtor  to  pay  his  debts  that  will 
render  him  a  criminal  in  the  eye  of  the  law  and  amenable  to 
penal  imprisonment 

If  creditors  think  proper  to  encourage  debtors  in  recklessly 
running  into  debt  the  Court  will  not  punish  the  debtor,  who 
is  guilty  ot  no  other  mi^onduct  than  failing  to  pay. 

A  debtor  who  merely  gives  bail  in  a  suit  to  release  his  person 
from  arrest  preparatory  to  his  petitioning  for  a  declaration  of 
insolvency,  whereby  all  his  creditors  may  be  e(|ually  benefitted, 
cannot  be  said  "vexatiously"  to  defend  a  suit  within  the  mean- 
ing of  the  Act.     In  re  Insolvtncy  Geo.  E.  JVilfum       ...  ...      473 
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Mortgage —Notice  of  Insolvency. 

A  inurt^<;e  given  fourteen  dayH  before  a  declaration  uf 
insolvency  to  secure  a  pre-exirting  debt  id  valid  when  the 
mortgagee  was  not  aware  and  had  no  notice  of  the  insolvent 
condition  of  the  mortgagor.  In  re  Inmlveni  Estate  of  Mudge 
d:Co.  ...  ...  ...  ...  ...  ...       1G4 

Preferential  claims  —  Sharemen  of  dealers  who  themselves  are 
dealers  of  insolvents — Skinners,  carters  and  cullers — Sealers^  share 
of  sealing  voyage — Servants  hired  withoiU  knowledge  of  insolventt. 

The  term  ^^servants,"  under  the  22nd  section  of  the  Insol- 
vency Act,  includes  skinners,  cullers,  and  all  persons  who 
render  personal  service  on  the  trading  establishment  of  insol- 
vents, and  under  insolvency  arc  entitled  to  be  paid  in  full  the 
Iwilnnces  due  them  for  the  current  year.  This  would  not,  how- 
ever, include  amounts  due  carters,  which  are  made  up  of  hire 
and  uses  of  horses  and  carts,  and  cannot  be  ccmsidered  as  ser- 
vants' wages.     In  re  Insolvency  of  Ridley  <fc  Sons       ...  ...       361 

Trustees^  Commission — Principle  upon  which  tmstees'  commis- 
sion is  based — Right  of  trustee  to  charge  brokerage. 

A  trustee  in  insolvency  is  entitled  to  a  commission,  not 
merely  on  the  proceeds  of  goo<l8  of  the  insolvent  estate  sold 
by  him,  but  also  on  property  of  any  description  of  an  ascer- 
tained value  which  by  his  care  and  labor  he  has  secured  and 
made  available  for  the  benefit  of  the  cieditorn,  and  as  to  which 
he  has  incurred  responsibility.  He  is  not  (e.  g.)  entitled  to 
commission  on  bank  shares  held  under  a  lien  by  third  parties 
for  their  full  value,  nor  on  landed  or  other  property  in  which 
under  the  vesting  order  the  title  is  in  him,  and  wnich  by  reason 
of  a  deed  of  composition  with  creditors  is  re-conveyed  by  the 
trustee  to  the  insolvent. 

A  trustee  is  not  permitted  to  charge  for  \\U  services  as  broker 
in  any  matter  connected  with  his  office.  In  the  Insolvency  of 
Ridley  d:  Sons  ...  ...  ..  ...  ...  ...       46« 

Triisiee  in-  Erroneous  payment  by — Liability  of. 

Where  the  trustee  in  insolvency  paid  a  claim  believing  it 
was  preferential,  and  it  appeared  from  the  schedule  sworn  to  in 
Court  that  it  was,  the  Court  refused  to  make  an  order  holding 
the  trustee  liable  in  his  own  estate  for  such  error.  In  re  Foley's 
Insolvency  ...  ...  ...  ...  ...  ...       IGG 

'^5  Vic,  cap.  7,  sec.  !ti2—Sen'anVs  nxiges,  arrears  of  how  far 
preferential — Currency  of  year. 

On  tlie  insolvency  of  the  master  in  tlje  month  of  February, 
a  servant  claimed  to  b<'  pai<l  in  full  a  balance  due  him  as  wages 
for  the  year  terminating  in  the  September  preceding  the  insol- 
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either  on  a  rock  or  on  a  projecting  Bpur  from  an  iceberg  (which 
itself  was  aground  on  some  rocks  and  shoals  out  in  the  sea), 
during  the  continuance  of  a  very  thick  snow  storm,  and  there 
remained  between  one-quarter  and  half  an  hour.  Whilst  so 
lying  she  came  in  contact  with  the  iceberg,  and  was  thereby 
greatly  injured.  She  was,  however,  afterwards  bi-ought  safely 
into  port. 

Held — That  this  was  a  stranding  within  the  meaning  of  that 
word  in  the  policy  ami  rules  of  the  Club.    JVarreti  v.  Uummins       104 

Time  policy — Insurance  for  voyage  only — Warraivty  of  sea- 
VHnikiness. 

In  a  policy  of  insurance  effected  for  a  voyage  the  law  im- 
plies a  warranty  on  the  part  of  the  assured,  which  amounts  to 
a  positive  undertaking  that  the  vessel,  at  the  commencement 
of  the  voyage,  is  seaworthy.  But  this  rule  docs  not  extend  to 
a  time  policy.     JVhite  v.  Newfoundland  Marine  Insurance  Co.  ..         27 

Marine — Risk — Constructive  loading. 

Action  on  a  policy  of  insurance  of  and  upon  any  kind  of 
goods  and  merchandize  in  and  upon  the  schooner  Mary  Ann^ 
beginning  the  adventure  from  tne  loading  of  the  goods  on 
l>oard  the  said  schooner  at  St.  John's,  and  so  to  continue,  &c., 
&c.,  with  permission  to  call  at  Carbonear  and  take  in  crew  and 
goods.  Tne  schooner  was  lost  on  the  voyage,  having  taken  in 
goo<l8  at  St.  John's  and  Carbonear. 

The  declaration  claimeil  for  a  total  loss  of  the  goods  shipped 
at  both  places. 

Held — The  words  ** beginning  the  adventure  on  the  loading 
of  the  said  coods  at  St.  John's*'  did  not  limit  the  risk  to  the 
goods  so  lauen,  but  covered  those  laden  at  the  other  port — 
Taylor  et  at  v.  Union  Marine  Insurance  Co.  ...  368 

Marine — Seaworthiness — Beginning  of  adventure — Total  Iom — 
Practice— Rule  nisi — New  trial. 

Where  a  vessel,  laying  in  the  harbor  taking  in  her  cargo, 
without  apparent  cause  became  leaky,  founders  without  en- 
countering any  extraordinary  peril  or  other  visible  cause  to 
produce  such  effect ;  this  is  strong  presumptive  evidence  that 
she  was  not  seaworthy  when  the  cargo  was  placed  in  her. 

It  is  a  warranty  precedent  implied  in  every  voyage  policy 
that  the  ship  in  which  the  goods  are  insured,  should  at  the 
lading  of  the  goods  on  l>oard  be  seaworthy  for  the  voyage.  It 
lies  upon  the  plaintiff  in  every  case  to  show  that  this  condition 
has  Wen  fulfilled,    Rogerson  v.  Union  Marine  Insurance  Co,  ...      359 
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Insurance  Club  rules — Construction  of— Certificate— Security — 
Barratry. 

The  rules  of  a  Mutual  Marine  Insurance  Club  provided  that 
a  certiticate  should  issue  to  the  insured,  as  evidence  of  the  con- 
tract, and  security  should  be  given  for  the  vessel's  proportion 
of  losses.     Where  neither  rule  was  conformed  to  by  tne  assured, 

Held — The  want  of  a  certificate  was  the  default  of  the  club, 
and  could  not  invalidate  the  contract  previously  subsisting. 

The  security  could  only  be  lawfully  demanded  when  the 
vessel  was  entered  for  insurance  ;  that  not  having  been  done, 
any  demand  for  it  after  was  unauthorized  by  the  ruled  of  the 
club.     Taylor  V.  Maddock  ...  ...  ...  ...       510 

INTEREST— Mortgage  silent  as  to.     See  Mortgage. 

INTERPLEADER.    See  Bill  of  Exchange. 

JETTISONED  CARGO.    See  Insurance. 

JUDGMENT  BY  DEFAULT.    See  Costs. 

JURORS— RIGHT    OF    PRISONER    TO    HAVE    WHOLE 
PANEL  IN  COURT.    See  Criminal  Law. 

GRAND  JURY-OMITTING  TO  EXAMINE  WITNESSES. 

JURY,  GRAND  —  PREFERRING    SECOND    INDICTMENT 
SAME  TERM. 

JURY  LISTS— IRREGULARITY  IN  TAKING.    See  Criminal 
Law. 

LABRADOR  TRADE,  USAGE  AS  TO  PAYMENT  OF 
FREIGHT  TO.    See  Master  and  Servant. 

LANDLORD  AND  TENANT- 

Attachment — Distress — Insolvency  of  tenant — Priority  of  land- 
lord— Servants  wages. 


On  the  8th  of  September,  A.  D.  1866,  the  furniture  and  goods 
of  the  tenant  were  seized  under  an  attachment.  On  the  25th 
of  November  following  the  landlord  distrained  for  his  rent  then 
due  on  the  same  furniture  and  goods  as  attached  ;  no  sale  took 
place  by  the  landlord,  but  he  continued  in  possession  until  the 
9th  of  December,  when  the  tenant  was  declared  insolvent.  It 
was  contended  on  behalf  of  the  servants  of  the  insolvent  that 
the  prucee<Is  of  the  distress  should  be  applied  to  the  discharge 
of  the  bervants'  wages,  en  the  ground  that  tlic  lien  of  the  land- 
lord was  di.schargijd  by  hi«  not  selling  within  the  prescribed 
time. 
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HM — That  the  distress  wa$)  not  superseded  by  the  iusolvency 
law  nor  rendered  void  by  the  delay  in  perfecting  it,  inasmuch 
as  the  delay  was  with  the  consent  of  the  tenant^  and  if  there 
had  been  no  such  consent,  the  distress  would  not  be  voi<l  but 
only  irregular.     In  re  Insolvenqf  David  Bulger  ...  ...       207 

Right  of  landlord  to  distraifi  on  chattels  of  tefiant  on  premues 
after  declaration  of  insolvency— 25th  Vic.y  cap,  7. 

On  the  11th  day  of  March  the  insolvents  filed  their  petition 
for  insolvency,  and  en  the  22nd  of  the  f>ante  month  were  de- 
clared insolvent  and  their  property  investe<l  in  a  trustee.  On 
the  29th  of  the  same  month  the  landlord  of  insolvents  dis- 
trained on  the  chattels  on  the  premises  of  the  insolvents  for 
one  half  year's  rent  due  on  the  31st  of  the  previous  October. 
At  the  time  of  the  distraint  the  trustee  in  insolvency  had  re- 
moved part  and  was  removing  the  residue  of  the  said  chattels. 
On  a  case  stated  for  the  opinion  of  the  Court, 

Held — A  landlord  who  distrains  subsequent  to  the  issuing  of 
the  order  vesting  the  insolvent's  estate  in  trustees,  acouires  no 
title  to  the  goods  so  distrained.     Walbank,  Trustee^  v.  Knight   .       235 

Leaee,  Covenant^  retrospective  operation  of— Practice — Demurrer. 

Prior  to  1849  the  relation  of  landlord  and  tenant  existed  be- 
tween the  plaintiff  and  defendant  In  that  year  a  formal  de- 
mise was  executed,  in  which  the  land  leased  was  describetl  by 
metes  and  bounds  for  a  term  of  50  vears  from  1846,  at  a  rental 
of  £100  stg.  per  year.  Whilst  the  land  so  defined  in  lease  was 
in  occupancy  of  tenants,  and  prior  to  the  execution  of  a  lease, 
a  portion  was  taken  by  the  Crown  for  street  widening,  for 
which  the  landlord  received  as  compensation  £320  stg.  The 
tenants  being  sued  for  the  rent  for  a  whole  year  claimed  for  a 
proportionate  reduction,  jpursuant  to  a  proviso  or  covenant  in 
the  lease,  as  follows  :  *'  If  at  any  time  during  the  term  hereby 
granted,  any  part  of  the  premises  hereby  leased  shall  be  taken 
by  H.  M.  Government  for  the  widening  of  streets  and  the  said 
landlord  be  remunerated  for  the  same,  a  deduction  is  to  be 
made  from  the  aforesaid  rent  proportioned  to  the  amount  of 
such  remuneration."  To  this  claim  or  plea  the  plaintiff  replied 
that  the  remuneration  awarded  by  the  government  was  for  land 
taken  previous  to  the  execution  of  the  lease  and  the  making  of 
the  said  covenant.  To  which  replication  the  defendants  de- 
murred as  setting  up  no  legal  answer. 

HfU— (Hoyles,  C.J.,  differing),  sustAiniug  the  demurrer— 
The  covenant  applies  to  a  breach  prior  to  as  well  as  subsequent 
to  the  execution  of  the  lease.     Clapp,  Admr,,  v,  Bendell  et  cU 461 

LARCENY.     See  Cuiminal  Law. 
LEASE,    t^  Landlord  and  Tenant. 
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MASTER  AND  SERVANT—  Paok 

At$ignment  of  mercantile  huiin€s$ — LiabUity  of  cusignee  for 
wages  due  serva^its  by  assignor. 

An  assignee  of  a  business  concern  consinting  of  a  house  uf 
trade  and  supplying  business,  incurs  no  liability  in  tiking  over 
the  servants  of  the  assignor  for  wages,  due  by  the  assignor  to 
such  servants.     Robinson  et  al  v.  Rialey  et  al  ...  ...       246 

Wrongful  dismissal — Agreement  for  one  year — Damages. 

The  plaintiff  entered  on  his  services  as  a  clerk  fur  one  year 
from  January  Ist,  and  was  discharged  without  cause  on  the 
7th  of  February  following.  It  appeared  he  might  have  con- 
tinned  in  the  service  at  a  reduced  rate  of  wages.  In  an  action 
for  damages, 

Held — Where  one  party  to  an  agreement  declares  his  inten- 
tion not  to  fulfil  his  side  of  it  the  other  party  may  regard  such 
declaration  an  absolute  breach  and  at  onco  sue  for  damages. — 
If  a  servant  is  hired  for  the  year  and  during  the  year  dismissed 
without  cause,  he  is  entitled  tu  his  wages  to  the  end  of  the 
year.     Bemey  v.  O'Brien  d:  Co.     ...  ...  ...  ...       260 

Planter—  Servants*  xcages — 21  Ktc,  cajp.  9,  sec.  B — Application  of 

A  planter  instructe<l  his  supplying  merchant  to  pay  his  ser- 
vant the  balance  of  his  wages.  This  was  done  partly  by  cash 
and  the  balance  by  an  order  for  goods  on  the  merchant's  store, 
the  servant  giving  a  receipt  in  lull.  The  servant  mislaid  the 
order,  and  the  merchant  refused  payment  till  production  or 
until  a  month  had  elapsed  to  enable  the  order  to  be  found. 
The  servant  sued  the  merchant  for  the  balance  due  on  the 
order,  and  it  was  contended  that  he  was  entitled  to  be  paid  in 
cash  bv  virtue  of  21  Vic,  cap.  9,  and  that  the  refusal  to  de- 
liver the  goods  without  the  order  was  a  breach  of  contract. 

Held — The  provisions  of  21  Vic,  cap.  9,  only  apply  to  mas- 
ters and  servants,  and  not  to  third  parties  who  are  not  privy 
to  the  original  contract.  There  was  no  breach  of  contract  in 
refusing  the  goods  without  production  of  the  ortler  or  proof 
of  destruction.  Either  was  a  condition  precedent  to  obtaining 
the  goods.     Grace  v.  Rutherford  Brot.  ...  ...  ...      214 

MERCHANT  AND  PLANTER- 

Freight  of  planters  and  their  supplies  to  Labrador — Liahility 
of  merchant  as  receiver  of  voyage  for  freight  to  ship-owner — Usage 
of  Labrador  trade— Basis  upon  which  freight  is  fixed, 

A  supplying  merchant  who  receives  the  produce  of  the  voy- 
age witli  a  knowledge  that  freight  is  due  upon  it  and  that  he 
is  to  pay  it  to  the  ship-owner,  even  though  the  planter  should 
withhold  his  consent  to  such  {myment,  is  liable  for  the  freight 

All 
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The  usage  of  the  Labrador  trade  as  regards  the  frei^ting  of 
planters  and  their  sapplies  is  that  the  ship-owner  is  bound 
to  bring  back  as  well  as  to  take  down  to  Labrador  the  freighter 
and  his  effects.  If  the  ship-owner  is  prevented  by  the  act  of 
God  from  bringing  the  parties  ba:k  then  only  a  pro  raia  freight 
would  be  psjable  to  the  ship-owner  in  proportion  to  the  benefit 
conferred  on  the  planter.    JZon  t.  Hanrakan  ...  ...       2iS 

MISDIRECTION.    ;?«e  PaAcncL 

MISREPRESENTATION— 

Imperial  SUU^e  9  Geo.  J^  cap.  IJ^  sac  S—Cendrwiion  of-- 
MierepretenUUion^  what  is  neeeeaary  to  etiabU^ — Praciiee — In- 
jundum  to  day  proceedings  where  moniee  paid  on  false  represen- 
tation. 

In  an  action  against  the  defendant  for  representing  that  '^A" 
had  been  granted  letters  of  administration  to  the  estate  of  her 
late  husband,  whereby  a  bank  holding  monies  of  the  said  de- 
ceased was  induced  to  nay  oyer  the  same  to  ''A,"  whereas  the 
defendant,  at  the  time  ne  made  such  representation,  knew  the 
administration  had  not  been  granted  by  reason  of  the  bonds 
required  for  same  not  haYing  been  perfected ;  it  apneared  at 
.  the  trial  that  the  written  rn>re8entation  relied  on  was  tne  defen- 
dant's writing  the  name  of  ''A"  as  administratrix  on  a  receipt 
given  to  the  bank  for  such  money  and  signing  his  own  name 
as  witness. 

Held — (Hay ward,  J.,  differing).  Such  a  writing  was  suffi- 
cient to  satisfy  the  statute  9  Geo.  4,  cap.  14,  sec.  6,  which 
declares  that  no  action  shall  lie  to  charge  any  person  upon  or 
by  reason  of  any  representation  made  or  given  relating  to  the 
character,  conduct  or  ability,  &c.,  &c,  of  auT  person  to  the 
intent  that  such  person  may  obtain  money  tLeieupon  unless 
such  representation  be  made  in  writing  signed  by  the  party  to 
be  charged  therewith ;  but  that,  as  it  appeared  from  the  evi- 
dence that  the  representation  was  not  maae  with  the  ^intent" 
required  by  the  statute,  and  as  it  also  appeared  that  the  bank 
acted  on  the  verbal  statement  of  the  defendant  in  paying  the 
money  made  previous  to  the  giving  of  the  written  misrepre- 
eentation  and  was  not  substantially  induced  by  the  same,  the 
case  was  not  one  coming  within  the  meaning  9  Gea  4,  cap.  14, 
section  6.     Union  Bank  v.  Walbank,  Admr.  ...  ...      490 

MISTAKE.    See  Contract. 

MORTGAGE— 

Interest — Dealing  aeeouni — Foreclosure  mortgage  silent  as  to 
interest — Obligation  of  mortgagee  in  possession, 

A  ]>laiiler,  to  increase  the  st.'curity  of  i  uierchaiit  for  ad- 
vanceis  for  the  fiahery,  gave  him  a  mortgage  on  his  land.     In 
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an  action  seeking  a  foreclosure,  the  merchant  claimed  interest 
under  the  mortgage  though  the  instrument  contained  no  cove- 
nant for  interest. 

fTeW— No  interest  was  chargeable.  The  mortgage  was  given 
to  secure  the  balance  of  a  planter's  account  Such  balances, 
unless  by  express  agreement,  carry  no  interest  Mortgages 
follow  the  nature  of  the  debt     McBride  v.  Collint  ...      221 

MORTGAGE,  NOTICE  OF.    See  Inbolvbncy. 

NEGLIGENCE.    Su  Trespass. 

NEW  TRIAL.        See  Practice. 

NON-SUIT,  WHEN  A  PLAINTIFF  MAY  BE  NON-SUITED. 
See  Trespass. 

OWNERSHIP,  BONA  FIDE.    See  Insurance. 

PARDON  IN  CRIMINAL  CASES.    See  Crown. 

PARTIAL  LOSS.    See  Insurance. 

PARTNERSHIP— ARTICLES  OF 

WiU — CapiteU  left  in  Concern — Insolvenqf — Debt — Proof. 

The  testator,  who  was  a  member  of  a  co-partnership,  died  in 
the  year  A.  D.  1862.  By  liia  will  he  desired  that  all  his  monies 
emliarked  in  the  partnership  concern  at  his  death,  should  re- 
main in  the  same,  his  remaining  partners  paying  interest  at 
the  rate  of  five  per  cent  per  finnum,  the  interest  to  be  paid 
annually  to  his  legatees  in  the  same  proportion  as  their  lega- 
cies, the  principal  sum  going  to  the  l^fatees  (his  daughters)  at 
the  end  of  five  years.  After  his  death  his  executors  estimated 
the  monies  to  feft  in  the  business  at  £28,478  8s.  3d.,  and  in- 
terest on  this  was  regularly  paid  by  the  surviving  partners  up 
to  the  year  1867,  when  the  firm  became  insolvent  The  exe- 
cutor of  the  testator  claimed  to  prove  on  the  insolvent  estate 
for  the  whole  of  the  above  amount  as  an  ordinary  creditor. 
The  general  creditors  resisted  this  on  the  grounds  that  the 
monies  were  kept  in  the  business  for  the  benefit  of  the  legatees 
and  that  they  were  not  entitled  to  any  portion  of  the  fund 
until  the  general  creditors  were  paid  in  full.  On  a  special  case 
stated  for  the  opinion  of  the  Court, 

Held — The  executors  were  entitled  to  prove  for  the  whole 
amount  and  the  legatees  are  creditors  of  the  estate  for  their 
portion  of  the  same  and  entitled  to  a  rateable  dividend  on  the 
nett  assets  of  the  estate.    In  re  Insolvency  IC.  I^cLea  <k  Som  ..«      228 
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No  <%grumeni^What  conttiitUts  a  partnership— Evidefice  ne- 
ceuary  to  est^iblish  a  partnership. 

For  a  great  number  of  years  Cornelius  CDonnell  and  his 
siater  Hannah,  wife  of  JohnO'Dwyer,  resided  with  their  brotbcit^, 
John  O'Donnell,  deceased,  and  assisted  in  the  carrying  on  ot  a 
wine  and  grocery  business.  The  license  was  in  John's  namo, 
as  was  also  the  lease  of  the  premises  in  which  the  business  was 
carried  on.  There  was  no  agreement  for  a  partnership,  written 
or  verbal.  Never  any  f^ettlement  of  accounts  or  division  of 
profits.  All  the  parties  lived  together,  worked  for  the  general 
support,  and,  as  alleged,  contributed  money  towards  the  gene- 
ral sustentation  of  the  business.  Accounts  were  produce<l  in 
evidence  for  articles  had  from  merchants  in  the  names  of  all 
the  parties  said  to  be  for  the  general  business.  John  O'Donnell 
died  intestate,  and  his  brother  Charles  claimed  a  share  in  all 
his  property,  whilst  Cornelius  and  Hannah  claimed  two-thiids 
of  the  estate  belonged  to  them  as  partners  of  deceased. 

Held — No  partnership  existed.  A  partnership  cannot  be  es- 
tablished by  the  evidence  of  the  partners  and  their  private 
communications,  the  fact  must  l>e  proved  aliunde.  O'thnnell 
V.  O'Donnell     ...  ...  ...  ...  ...  ...       169 

PAROL  EVIDENCE.    See  Evidence. 

PATENT— 

Invention  by  tenant — Grant  of  patent  to  servant — Infringement 
by  master. 

Where  a  skilled  person  is  employed  to  make  experiments,  the 
result  of  his  labors  belongs  to  his  "employer,  and  the  adoption 
and  use  of  the  invention  by  the  employer  is  no  infringement 
where  the  invention  has  been  ]iatented  by  the  employee.  Fox 
V.  McKay         ...  ...  ...  ...  ..  ...         35 

PLANTER.    See  Master  and  Servant. 

PLEADINGS.    See  Practice. 

POLICE  OFFICER.    See  Trespass. 

POOR  COMMISSIONER,  AUTHORITY  TO  BIND  GOV- 
ERNMENT.   See  Principal  and  Agent. 

PRACTICE— 

Appeal — Judges  equally  divided — R%ile  for  second  hearing  of 
cause — Judge  previously  acting  as  counsel  in  case — Appeal  to 
Privy  Council  vhere  no  formal  judgment  entered — Effect  on  ap- 
peal of  judges  being  divided. 

In  an  appeal  from  the  judgment  of  the  Central  Circuit  Court 
on  a  special  atsc  state  1  under  12th  Vic,,  cap.  8,  sec.  12,  u{K>n  a 
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petition  of  right  preferred  for  alleged  arrears  of  salary  due  to* 
the  appellant  as  one  of  the  judges  of  the  Supreme  Court  of 
Newfoundland,  a  rule  was  obtained  to  set  the  case  down  for  a 
second  hearing.  It  appeared  that  in  June,  1862,  the  appeal 
was  brought*  on  before  the  Supreme  Court  and  argued,  wnen 
the  judges  were  equally  <livide<l  in  opinion,  Brady,  C.J.,  being 
for  the  affirmance  of  the  judgment  of  the  Court  below,  whilst 
Little,  J.,  was  fur  the  reversing  of  the  same.  The  Court  being 
thus  divided  no  judgment  was  entere<l,  ami  no  further  proa»eil- 
ings  had  until  the  application  for  a  rule  for  a  second  hearing. 
On  the  argument  it  was  contended  for  the  appellant  that  no 
judgment  on  the  former  hearing  could  be  entered,  and  there- 
fore it  was  the  duty  of  the  Court  to  re-hear  the  case.  Whilst  on 
the  part  of  the  Crown  it  was  submitted  that  the  Court  as  consti- 
tute<l  was  not  competent  to  entertain  the  application,  one  of  the 
judges  (Hoyles,  C.J.)  having  been  counsel  in  the  case  ;  and  fur- 
ther, that  tiie  judges  having  delivere<l  their  opinion,  thouffh  dif- 
fering, the  case  had  dropped  and  could  not  be  heard  a  seconiT  time. 

Held — There  is  no  prece<lcnt  in  which  a  Court  of  Cjmmon 
Law,  after  once  hearing  a  cause  and  adjudicating  upon  it  finally, 
as  far  as  such  Court  could  do  (the  jutlges  being  equally  divided 
in  opinion),  has  re-heard  the  case.  The  equality  between  the 
juilges  in  effect  dismissed  the  appeal  and  affirmed  the  judgment 
of  tlie  Court  below,  inasmuch  as  by  such  division  the  Court 
virtually  refused  the  motion  of  the  appellant  that  such  judg- 
ment should  be  revei*se<l. 

Held — The  absence  (if  a  fuimal  judgment  on  record  will  not 
prevent  the  judicial  committee  of  the  Privy  Council  from  en- 
tertaining an  appeal. 

Held^lu  order  to  prevent  a  denial  of  justice  there  is  nothing 
to  prevent  a  jutlge  who  has  taken  part  in  a  case  as  counsel  from 
ailjudicating  thereon.     Robinson  \ .  Qaeen   ...  ...  ...       118 

Attachment — Warrant  — Cheque — Destruction  of  cheque  by  gar- 
nishee at  instance  of  drawer. 

A  warrant  of  attachment  was  laid  by  the  plaintiff  in  the 
hands  of  the  giirnishee  (one  Mare),  who  held  a  cheque  drawn 
in  favor  of  defendant  by  one  Munn.  Previous  to  laying  the 
WHrraiit  the  defendant  had  no  communication  with  the  gar- 
nishee, but  shortly  after  the  laying  of  the  warrant  he  did  see 
the  garnishee,  who  told  him  he  would  pay  amount  of  cheque 
if  it  liad  not  been  attached.  Shortly  after  Munn,  disregarding 
his  having  drawn  the  cheque,  paid  the  defendant  the  amount 
of  it  and  recpiested  the  garnishee  to  destroy  same,  which  he  ac 
cordingly  ilid.  On  a  rule  nisi  for  an  order  on  garnishee  to  pay 
amount  of  cheque  attached  into  Court — 

Held— The  cheque  was  the  effects  of  the  ilefendant  in  the 
hand  of  the  garnishee,  and  therefore  liable  to  attachment. 
Byrne  v.  ^oivlan  ,,,  ,.,  ..,  ,,,  ,,,        33 
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VorUempt  of  Court — Habeas  corpus— Non-production  of  infant 
— Attachment— Bail — Rule  nisi  to  discharge. 

On  an  application  for  a  writ  of  habeas  corptLs  a  judgmtint  of 
the  Court  was  given  against  the  defendant,  to  the  effect  that  an 
infant  in  the  custody  of  the  defendant  as  a  mere  caretaker, 
should  be  restored  to  its  mother.  No  regard  was  paid  to  the 
judgment  and  the  writ  was  issued,  to  which  no  return  was 
made,  and  the  defendant  was  adjudged  guilty  of  contempt  of 
Court,  and  an  attachment  was  issued  under  which  she  was  held 
to  bail  to  answer  for  contempt.  On  a  motion  for  her  discharge 
from  custody  it  was  set  up  as  a  sufficient  answer  for  not  obey- 
ing the  writ  that  the  chilu  in  the  absence  of  the  defendant  from 
her  house  had  been  abducted,  but  after  the  judgment  and  after 
the  writ. 

Held—The  disregard  and  defiance  of  the  judgment  of  the 
Court  rendered  her  responsible  for  the  safe-keeping  of  the 
child,  and  in  the  absence  of  irresistible  force  bound  her  to  its 
production.     In  re  M.  G.  James   ...  ...  ...  ...       503 

AttachmMut—  Warrants  laid  under  distinct  attachmunis — Same 
fund — First  aUachment  raised — Position  of  remaining  attachment 
—Money  in  custodia  legis — Present  interest  and  disposing  power — 
6  Victoria^  Cap,  10,  Sec.  7. 

A  warrant  of  attachment  was  on  the  17th  of  November,  1863, 
laid  in  the  hands  of  a  garnishee  at  the  suit  of  one  Allen  against 
Joy.  On  the  23rd  of  December  following  a  like  warrant  was 
laid  in  the  hands  of  the  same  garnishee  bv  one  Joidan  against 
the  same  defendant.  On  tlie  Slst  of  December  same  year  Allen's 
attachment  was  raised,  and  the  moneys  attached  paid  over  to 
Joy.  It  was  contended  on  behalf  of  Jordan,  the  party  to  the 
second  attachment,  that  the  money  should  be  paid  into  Court 
to  the  credit  of  his  suit,  that  the  money  was  improperly  paid 
over  to  Joy,  in  that  the  moment  Allen's  attachment  was  raised 
his  (Jordan's)  attachment  applied  and  held  the  money. 

Held—ThtLt  no  attachment  can  operate  on  or  effect  any 
monies,  on  and  over  which  the  defendant  shall  not  have  at  the 
time  of  such  attachment  a  then  present  ifUerest  and  disposing 
power.  As  Joy  had  not  a  present  interest  to  dispose  of  the 
monies  at  the  time  they  were  attached  by  Jordan  (being  then 
under  attachment  by  Alleni  the  raising  of  the  attachment  by 
the  latter  in  no  way  affected  the  relation^!  of  Joy  and  Joitlan. 
Jordan  v.  Joy  ...  ...  ...  ...  ...  ...         24 

Pleadings —  Demurrer —  Insurance —  Marine—  Time  policy — 
Total  loss —  Unseaworthiness. 

In  an  action  to  recover  as  upon  a  total  loss  the  amount 
underwritten  in  a  time  policy,  tne  defendants  pleade<l  *'  that 
the  loss  was  occasione<l  by  the  unseaworthiness  of  the  vessel, 
and  not  by  the  perils  insured  against," 
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Held— On  demurrer,  the  plea  was  too  general  and  could  not 
be  sustained.  The  necessary  facts  to  sustain  such  a  plea  must 
be  specially  pleaded.     Meehan  v.  Union  Marine  Insurance  Go.      367 

Cajnoi — Setting  cuide — Affidavit  of  debty  sufficiency  of— Insol- 
vency Act — Suffif^ent  averment  of  official  character  of  trustees. 

In  an  affidavit  of  debt  upon  which  a  capias  is  founded  it  is 
sufficient  to  aver  that  the  plaintiffs  are  the  trustees  of  the  in- 
solvent estate  ;  there  is  no  necessity  to  state  the  particulars  of 
their  appointment     Trustees  of  Thomas  y.  Collett     ...  ...      146 

Plitidings — Declaraiion — Sufficient  ground  of  action — Demurrer 
— Water  Company  Acts — Right  of  property  oumers  to  use  ofvxiter 
during  the  happening  of  a  fire —  WitMiolding  hy  company — Lia- 
bility of  company. 

The  owner  of  certain  dwelling  houses  in  the  town  of  Saint 
John's  sought  to  recover  from  the  Qeneral  Water  Company  the 
value  of  houses  destroyed  by  fire,  on  the  grounds  that  their 
loss  was  occasioned  by  the  company  depriving  him  of  the  use 
of  the  company's  water  during  tne  happening  of  the  fire.  Tlie 
declaration  was  demurred  tn  on  the  ground  tnat  it  disclosed  no 
legal  liability. 

fl«W— (Overruling  the  demurrer) — The  Fire  Brigade,  under 
S6th  Vic,  cap.  9,  at  the  time  of  the  happening  of  a  fire,  have 
the  control  ot  the  water  supplied  to  the  town  of  St.  John's  by 
the  Water  Company  vested  in  them  and  not  the  Water  Com- 
pany. 

The  Water  Company  Acts  do  not  expressly  confer  the  right 
to  the  owners  of  property  to  the  use  of  the  water  suppliea  to 
the  town  of  St.  John's  by  the  Water  Company  during  the 
happening  of  a  fire,  but,  in  conjunction  with  the  Fire  Brigade 
Act,  they  give  it  inferentially.     Wadden  v.  General  Water  Go.  .      223 

Judgment  by  default — Setting  aMe  of— Personal  service  of  writ 
on  defendant— 27  Vic.,  cap.  12—27  Vic.,  cap.  P,  sec.  30. 

On  an  application  to  set  aside  a  judgment  signed  in  default 
of  appearance  under  the  30th  section  of  the  Practice  Act,  27th 
Victoria,  cap.  9,  an  affidavit  stating  the  precise  nature  of  the 
defence  is  not  required,  but  the  ordinary  affidavit  of  merit  is 
sufficient 

Personal  service  on  a  defendant  of  a  writ  is  not  necessary  in 
order  to  sign  judgment  by  default  The  service  on  the  defen- 
dant's attorney  is  sufficient  to  bind  the  defendant  and  to  satisfv 
the  statute.    Baird  et  al  v.  O'Neil  et  al       ...  ...  ..'.       279 

Pleadings— Sett-off^^Demurrer. 

A,  a  merchant,  employed  B,  a  broker,  for  certain  coinniie^sion 
to  be  paid  to  him  in  that  behalf  to  sell  for  A  a  certain  quantity 
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of  fish,  on  the  terms  that  B  should  sell  the  fish  ami  place  the 
proceeds  of  same  in  a  bank  to  the  credit  of  A,  all  of  which  B 
promised  to  do.  B  sold  the  fish,  received  the  proceeds,  but 
did  not  place  same  to  the  credit  of  A  but  converted  them  to  hin 
own  use.  In  an  action  for  the  proceeds  of  the  sale  B  pleaded 
a  set-ofT ;  to  which  A  demurred. 

Held — (Hovles,  C.  J.,  differing).  That  in  such  an  action  a 
set-oiT  was  admissible.  In  all  actions  of  indebitatus  assumpsit 
a  set-oflf  may  be  pleaded.  A  set-off  may  be  pleaded  to  such 
portions  of  a  declaration  in  special  assumpsit  as  clearly  claim 
a  liquidated  sum  such  as  might  be  recovered  on  an  action  of 
indebitatus  assumpsit.     Rutherford  v.  Dickenson         ...  ...       382 

New  trial — Misdirection—  Obstruction  of  access  to  wharf  from 
harbor — Public  nuisance. 

Where  in  an  action  for  damages  for  obstruction  of  access  to 
wharf  from  the  waters  of  the  haibor,  the  presiding  judge 
directed  the  iury  "that  aa  from  the  evidence  it  appeared  the 
plaintiff  did  himself  (some  years  pi*evious  to  the  elate  of  the 
alleged  trespass),  by  extending  his  whart,  obstruct  the  access 
to  his  premises,  and  if  they  believed  that  he  thereby  substan- 
tially contributed  to  the  injuries  done  to  his  premises  by  the 
subsequent  acts  of  the  defendants,  that  would  be  a  good  ground 
of  defence."    Upon  a  rule  for  a  new  trial — 

ifeW— (Robinson,  J.,  differing).  Such  dii'ection  was  wrong 
in  point  of  law. 

A  private  individual  cannot  justify  an  injury  to  property  in 
the  possession  and  enjoyment  of  another  upon  the  mere  ground 
that  such  property  was  a  public  nuisance.  McLoughlan  v. 
Martin  ...  ...  ...  ...  ...  ...        44 

Habeas  corpus— Conviction  for  contempt  in  disobedience  of— 
Imprisonment—Release  of  prisoner. 

Where  after  the  prisoner,  who  had  been  committed  for  con- 
tempt in  disobeying  a  writ  of  habeas  corpus  to  bring  the  body 
of  a  child  before  the  Court  in  her  possession  when  the  writ 
was  issued,  had  served  six  months'  imprisonment  and  had  not 
delivered  up  the  child,  the  Court  were  of  opinion  that  the 
ends  of  justice  were  satisfied  and  released  the  prisoner.  In  re 
M.G.James     ...  ...  ...  ...  ...  ...      608 

Rule  nisi  for  7iew  trial  — Judges  &iually  divided^  rjfcct  of— 
Practice  for  junior  judge  in  such  cases. 

On  the  argument  on  a  rule  nisi  for  a  new  trial,  where  the 
judges  were  e<iually  divid*j<l  (there  being  only  two  present  at 
the  hearing,  the  Chief  Justice,  Sir  H.  lloylei»,  having  beun  en- 
gaged in  the  case  as  counsel  when  at  the  bar),  the  legal  effect 
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under  the  anthoritiea  was  held  to  be  ^Robinson,  J.,  differing,) 
that  the  defendant  was  entitled  to  hold  his  verdict  and  sign 
judgment.     Queen  y.Molhy         ...  ...  ...  ...       124 

New  trial  —  Contract  —  SJiipping — Damages  —  Verdict —Rule 
nisi — Improper  admission  of  evidence — Miidiredion — Excessive 
damages. 

The  rule  on  which  a  new  trial  should  not  be  granted  on  the 
grounds  that  secondary  evidence  was  permitted  to  be  given  of 
the  contents  of  a  written  document,  no  sufficient  notice  to  pro- 
duce the  document  having  been  given,  is,  where  it  is  clear 
beyond  a  doubt  that  the  objectionable  evidence  did  not  weigh 
with  the  jury  in  forming  their  opinion.     Shea  v.  Portulance  ...       171 

New  trial — Misdirection — Rule  nisi. 

The  refraining  of  the  judge  from  laying  before  the  jury  cer- 
tain legal  principleii,  which  under  ordinary  circumstances  a 
jury  could  not  fail  to  recognise  themselves  even  though  not 
reminded,  is  not  a  misdirection,  and,  consequently,  no  ground 
to  set  aside  a  verdict.    Ryan  v.  Portulance.,.  ...  ...       175 

New  trial — Shipping  -Demise  of  ship — What  amounts  to — 
Priority  of  charter  party  to  bill  of  lading — Contract  of  affreight- 
ment— Liability  of  ovmer  of  ship  for  damage  to  cargo, 

A  shipper  entered  into  a  charter  party  with  the  owner  of  a 
vessel  to  carry  butter  from  Boston,  in  the  United  States  of 
America,  to  St.  John's,  Newfoundland.  On  the  voyage  a  wil- 
ful and  unnecessary  deviation  was  made,  by  rea-^on  of  which 
the  butter  deteriorated,  and  in  an  action  against  the  owners  of 
tiie  ship  the  shipper  claimed  as  damages  the  difference  between 
what  the  butter  realized  and  what  it  would  have  fetched  if  it 
had  arrived  according  to  the  ordinary  course  of  the  voyage. 
The  jury  found  for  the  plaintiff  shipper.  The  defence  set 
up  was  that  on  the  voyage  in  question  the  vessel  had  been 
chartered  to  one  Melledge,  of  Boston,  and  consequently  the 
charterer  and  not  the  owner  was  liable.  On  a  rule  for  a  new 
trial,— 

Held — Discharging  the  rule  (Robinson,  J.,  differing), — The 
owners  of  a  ship  for  whose  benefit  she  is  navigated  are  bound 
to  the  owners  of  goods  shipped  for  the  due  carriage  thereof, 
and  are  liable  for  any  negligence  whereby  the  goods  may  be 
damaged.  If  without  fraud  the  master  makes  a  charter  party 
the  ship-owner  is  not  thereby  divested  of  liability,  but  is  still 
liable  lor  the  performance  of  such  duties  as  are  not  incon- 
sistent with  the  stipulations  of  the  charter  party.  Tiffin  v. 
IVebb  ...  ...  ...  ...  ...  ...        64 

Al2 
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New  trial — Setting  aside  verdict — Excessive  damages. 

Where  the  amount  found  by  the  jury  was  largely  in  excess 
uf  the  amount  which  the  evidence  warranted,  the  Court,  ou  a 
rule  to  set  the  verdict  aside,  did  not  avail  of  its  power  to  re- 
duce the  verdict,  but  left  it  optional  with  the  plaintiff  to  enter 
a  verdict  for  a  reduced  sum  or  take  a  new  trial,  the  defendant 
in  the  latter  case  paying  the  costs  of  the  first  trial.  Dunn  v. 
Dunn.,,  ...  ...  ...  ...  ...  ...      210 

New  trial — Excessive  damages^Landlord  and  tenant — Cove- 
nant to  erect — Breach — Damages^  true  measure  of. 

In  an  action  brought  to  recover  dama^  for  breach  of  cove- 
nant by  tenant  in  not  erecting  certain  buildings  on  the  demised 
land— there  remaining  to  the  tenant  thirty  years  of  an  unex- 
pired term — (the  value  of  the  buildings  to  be  erected  being 
fixed  at  £2,000),  the  jury  found  a  verdict  for  the  landlonl 
£750,  evidently  basing  their  finding  on  the  £2,000,  the  value 
of  the  work  to  be  done,  rather  than  on  the  damages  that  might 
arise  from  its  non-performance. 

On  a  rule  nisi  to  set  aside  the  verdict  on  the  ground  that  it 
was  excessive — 

Held — The  rule  should  be  made  absolute  and  a  new  trial 
granted,  unless  the  plaintiff  agreed  to  a  reduction  of  damages 
to  £400. 

Held—The  jury  should  have  considered  that  it  was  the  re- 
versionary interest  that  was  principally  injured,  and  in  estima- 
ting their  damages  they  should  have  taken  into  consideration 
the  length  of  lease  the  tenant  had  before  the  landlord's  rever- 
sionary interest  should  have  become  an  interest  in  possession. 
Thomast  Executor  of  Hutchings,  v.  Bennett ...  ...  ...      262 

Possession  of  locus  in  quo  by  one  of  next  of  kin — Trespass — 
Right  of  administrator  to  sue  in  his  oum  name  for  trespass. 

Even  when  one  of  the  next  of  kin  has  entered  thirteen  years 
before  the  trespass  complained  of  was  committed,  and  held  pos- 
session under  a  partition  verbally  made  of  the  locus  in  quo; 
this  does  not  constitute  the  right  to  sue  for  trespass,  the  action 
must  be  taken  in  the  name  of  the  administrator.  WMee^  Ad- 
ministrator,  v.  Mansfield...  ...  ...  ...  ...      613 

Principal  and  agent —  Owner  of  ship  and  master — Death  of 
master — Acting  master^  power  to  bind  owner — Service  of  writ  on 
acting  master — Defetuiant  beyond  jurisdiction. 

Where  the  defendant  resided  in  Wales  and  the  master  of  his 
ship  had  died  at  St.  John's,  Newfoundland,  where  she  had  put 
into  for  repairs. 
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Held— Thhi  the  acting  master  of  the  ship  (the  mate)  is  to  be 
deemed  the  recognized  agent  of  such  owner  for  the  purpose  of 
compelling  him  to  accept  «ervice  of  a  writ  on  behalf  of  the 
owner.    SooUy  v.  Jones,,.  ...  ...  ...  ...      208 

New  trial — Mudiredion — Nondiredion— Contrary  to  evidence 
— Tree/pass — Shooting  a  dog — *M^  large  mthout  the  otoner  or  other 
person  in  charge." 

Where  the  Court  was  of  opinion  that  the  preponderance  of 
evidence  was  in  favor  of  defendant,  and  the  jurv  had  found  a 
verdict  for  the  plaintiff,  they  refused  to  overrule  the  decision 
of  the  jury  within  whose  province  the  determination  of  mat- 
ters of  fact  lay.     Graham  y.  Pynn  ...  ...  ...       616 

Prohibition^  writ  qf^Committee  of  House  of  Assembly — Enquiry 
into  controverted  eUctum"~2S  Vic.,  cap.  11 — Adjoumm>ent  from 
day  to  day — Falsiflcaiion  of  Journals  of  Assembly. 

Under  23  Vic,  cap.  11,  an  act  for  the  trial  of  controverted 
elections,  a  petition  was,  on  the  18th  uf  Februarv,  1870,  pre- 
sented to  the  House  of  Assembly  by  Henry  LeMessurier  and 
John  Woods,  complaining  of  the  undue  election  and  return  of 
F.  B.  T.  Carter,  Esq.,  and  Edward  Evans,  Esq.,  for  the  District 
of  Burin.  The  24th  of  the  same  month  at  4  p.  m.  was  fixed  by 
the  House  of  Assembly  for  the  consideration  of  the  petition. 
On  the  said  day  and  at  the  time  appointed.  Carter  and  Evans 
attended  with  their  agents  and  attorneys,  having  duly  apprised 
the  Speaker  of  their  attendance.  The  order  of  tne  day  lor  con- 
sidering the  petition  was  then  read,  ptevious  to  calling  the 
House.  The  House  adjourned  for  one  week,  twenty  members 
(the  number  required  for  the  trial  of  an  election  petition)  not 
being  present.  The  Assembly  after  meeting  at  the  expiration 
of  the  week  continued  to  adjourn  until  the  2nd  April  follow- 
ing, when,  having  met,  it  proceeded  to  appoint  a  committee  to 
consider  the  election  petition.  An  application  was  then  made 
to  the  Supreme  Court  on  behalf  of  tne  sitting  members  for  a 
writ  of  prohibition,  directed  to  the  petitioners  and  the  com- 
mittee to  restrain  the  former  from  prosecuting  and  the  latter 
from  proceeding  with  the  enquiry  on  the  grounds  (1)  That 
the  House  (tf  Assembly  on  February  24th,  tne  day  appointed 
for  considering  the  petition,  omitted  to  call  the  House  before 
proceeding  with  the  order  of  the  day  ;  (2X  That  by  having  ad- 
journed for  a  week  instead  of  to  the  following  day,  the  com- 
mittee were  illegally  constituted.  A  rule  nisi  having  been 
granted,  the  Attorney  General  appeared  for  the  petitioners  and 
committee  and  contended  (a).  That  the  court  had  no  jurisdic- 
tion over  the  proceedings  of  the  House  of  Assembly  ;  (6)  That 
the  promovents  should  have  appeared  before  the  committee 
before  applying  for  the  writ ;  (c).  That  the  omission  to  call  the 
House  ftnd  the  adjournment  for  a  w^ek  were  irregularitiei? 
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whicli  could  not  affect  the  constitution  of  the  committee  ; 
(d)  That  the  irregular  adjournment  of  the  House  was  cured, 
by  the  Speaker,  officeis  and  certain  members  of  the  House 
meeting  each  day  during  the  week  of  adjournment ;  and  (e), 
That  if  the  committee  were  legally  appointed,  they  were  con- 
sequently not  an  inferior  Court  and  a  writ  of  prohibition  would 
not  therefore  lie. 

ITeU— (Making  the  rule  absolute).  There  is  nothing  in  the 
character  or  constitution  of  the  inferior  Court  (the  election 
committee)  as  emiinating  from  the  House  of  Assembly  which 
limits  or  restricts  the  jurisdiction  of  the  Supreme  Court  over 
it.  The  Lex  et  consuetvdo  Parliammti  itself  part  of  th^  law  of 
England,  has  no  application  to  Colonial  Legislatures.-  (iiritf^ 
.V.  barson, — Doyle  v.  Falconer,  followed). 

Held — The  appointment  of  the  committee  was  contrary  to 
and  inconsistent  with  the  requirements  of  the  Statute  in  that 
it  was  imperative  and  absolute  and  the  very  substance  of  the 
enactment  that  the  Assembly  should  adjourn  to  tlie  next  day 
and  not  ov«r  for  a  week.  There  was  therefore  no  committee 
and  no  court,  and  all  proceedings  under  it  were  null  and  void. 
The  Speaker,  ofBcei-s,  and  some  of  the  members  voluntarily 
assembling  each  day  during  the  adjournment  had  no  power  in 
law,  political  or  legislative,  and  cannot  overrule  a  former  re- 
solution of  the  House. 

Held — Whenever  a  body  of  men  with  some  plausible  show 
of  jurisdiction  assume  to  exercise  judicial  functions  whereby 
the  rights  of  the  subject  are  endangered,  a  writ  of  prohibi- 
tion will  go  to  stay  such  usurped  authority.  LeMessurier  ei  al 
V.  Carta' etal   ...  "  ...  ...  '..  ...  ...       301 

Recognizances — Default  of  defendants^ Estreat—  Notice  11  d'  12 
ric,  cap.  4^— Jurisdiction  of  Court  in  eMrent. 

The  Courts  of  this  Colony  are  invested  with  all  the  jwwers 
and  jurisdiction  possessed  by  the  Courts  in  England  Jor  es- 
treating recogiiizances. 

Wliere  it  was  objected  that  the  notice  required  by  11  &  12 
Vic,  cap.  42,  to  accompany  the  recognizance  was  omitted  an<l 
not  given  by  the  justice  to  the  accused  or  liail,  the  Court  held 
such  objection  fatal  to  the  application  for  a  rule  to  estreat  tlie 
recognizance. 

A  recognizance  to  be  valid  under  t)ie  statute  must  state  the 
offence  with  which  the  accused  is  charged,  or  at  least  show  the 
recognizance  was  for  liis  appearance  to  answer  some  charge 
i)f  criminal  nature  made  against  hiui.  Queen  v.  Cruickdiank 
etal  ..,  ..,  ,,.  .„  „.  ,,.  ...        50 
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Trespau — General  issue,  plea  of  what  evidence  may  be  given 
under — Question  of  title,  how  pleaded — Aviendmeni  of  pleadings 
—Sr  Vic.,  cap.  10. 

In  an  action  for  trespass  when  the  only  plea  on  record  was 
the  general  issue — not  guilty,  the  defence  was  not  allowed  to 
give  evidence  as  to  ownership,  but  the  Court  permitted  a  plea 
alleging  title  to  be  added  to  the  record.     Byrne  v.  Poioer        ...       102 

PREFERENTIAL  CLAIMS.    See  Insolvency. 

PRINCIPAL  AND  AGENT— 

Government^ Poor  Commissioner— Authority  necessarif  to  hind 
Government. 

Where  it  had  appeared  that  a  Poor  Commissioner  had  no 
express  authority  to  effect  purcliases  on  account  of  the  Govern- 
ment, but  had  a  general  authority  in  cases  of  pressing  destitu- 
tion to  contract  for  supplie:*. 

Held— The  bona  fide  exercise  of  such  authority  would  be 
bintliug  on  the  Govornnient.     Henderson  v.  Government  of  NJld.      355 

Master  and  servant  —Medical  attendance  for  servant — Power  of 
servant  to  bind  master. 

Where  a  telegraphic  re|viirer  whilst  engaged  in  the  business 
of  the  company  accidentally  received  a  severe  gunshot  wound, 
he  wa:*  i^ent  for  medical  treatment  to  a  physician  by  the  operator 
under  whom  he  was  working.  The  operator,  it  appeared,  had 
no  authority  to  contract  debts  on  behalf  of  the  company  except 
to  a  trifling  amount.  Tlie  occurrence  was  communicated  to  the 
company.  No  proof  was  given  that  the  company  had  notified 
the  physician  that  they  would  not  be  liable  until  after  the  ex- 
]»enditure  liad  been  incurred.  In  an  action  by  the  physician 
the  jury  gave  a  venlict  for  $130.  On  a  rule  wm  to  set  aside 
the  verdiwt, 

/fcW-(Dibcharging  the  rule).  Where  a  principal,  having 
received  information  by  a  letter  from  his  agent  of  his  acts  touch- 
ing the  business  of  his  j»rincipal,  does  not  within  a  reasonable 
time  exjjress  his  dissent  to  the  agent,  he  is  deemed  to  approve 
his  act.s  and  his  silence  amounts  to  a  mtification  of  them. — 
Gallop  V.  Neirfonndland  and  London  Telegraph  Company  ...       195 

Mutual  Insurance  Club— Payment  by  member  of  contribution 
to  secretary — Insolvency  of  secretary — Liability  of  members  for  de- 
fault of  secretary. 

The  jdaintiff's  vessels  were  insured  in  a  Mutual  Insurance 
Club,  and  being  lost  he  was  awarded  the  full  amount  due  him. 
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The  defendant  paid  his  full  Rhare  to  the  secretary  of  the  club, 
the  latter  before  final  payment  to  the  plaintiff  died  and  his 
estate  was  found  to  be  insolvent.  In  an  action  against  the 
defendant  for  a  repayment  of  his  contribution  already  paid 
the  secretary, 

Held— The  defendant  having  paid  his  proportion  to  the 
secretary  discharged  his  obligation  and  cannot  l>e  called  on  to 
answer  for  the  secretary's  default. 

The  secretary  was  the  agent  for  the  plaintiff  and  a  payment 
to  the  former  was  a  payment  to  the  latter.     Donnelly  v.  Munn.       553 

PRIORITY  OF  LANDLORD.    See  Landlord  and  Tenant. 

PROHIBITION,  WRIT  OF.    See  Practice. 

PUBLIC  OFFICER.    See  Trespass. 

Recognizances — Estreat — Escape — Nonappearance — 11  d:  IS 
Victoria. 

The  Supreme  Court  has  jurisdiction  in  procee<liugs  for 
estreating  recognizances.  By  11  &  12  Victoria  the  prescril^ed 
notice  must  accompany  the  bond. 

There  can  be  no  breach  if,  in  the  condition  of  the  Iwnd,  no 
legal  offence  is  set  out— Queen  v.  Gruickshank  etal...  ...         32 

RECTIFICATION.    .^Contract.      , 

RELEVANCY.    See  Evidence. 

ROYAL  PREROGATIVE.    See  Crown. 

RULE  NISI.    See  Practice. 

SALVAGE.    See  Shipping. 

SALVORS,  TWO  SETS  OF.    See  Shipping. 

SEALERS.    See  Insolvency. 

SEALING  VOYAGE.    See  Shipping. 

SEALS  PANNED  ON  ICE-FIELDS,  ABANDONMENT  OF. 
See  Trover. 

SEAWORTHINESS,    See  Insurance, 
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SERVANTS.    See  Insolvency.  Page 

SERVANTS'  WAGES.    See  Insolvency  and  Landlord  and 
Tenant. 

SERVANT,  POWER  TO  BIND  MASTER.    See  Pkincipal 
AND  Agent. 

SERVICE  OF  WRIT.    See  Practice. 

SET-OFF.    See  Practice. 

SETTING  ASIDE  VERDICT.    See  Practice. 

SHARES  IN  SHIP,  TRANSFER  OF.    See  Contract. 

SHAREMEN.    See  Insolvency. 

SHIPPING- 

Dill  of  ladimj  —SJiipowner^s  liability  for  dxtmatje  to  caryo  — Im- 
proper ttowage, 

A  carrier  is  only  bound  to  luse  all  reasonable  and  proper 
means,  but  not  every  possible  means,  to  secure  the  safe  stowage 
of  his  cargo.  It  is  not  incumbent  on  him  to  take  special  and 
exceptional  precaution  for  its  safe  carriage.  Avery  v.  Inman 
S.  S.  Company  ...  ...  ...  ...  ...  ...       357 

Bottomry  boitd — Personal  liability  of  owner — IFages  of  seamen. 

The  Emma^  of  which  the  defendant  was  the  owner,  cflfected 
a  bottomry  bond  at  Cadiz  for  repairs  on  her  voyage  to  England 
from  Newfoundland.  On  arrival  of  ship  the  defendant  did  not 
take  up  the  bond.  The  plaintiff  proceeded  against  vessel  and 
sold  the  same  to  satisfy  the  bond.  The  master  and  crew  hav- 
ing intervened  for  wages,  the  latter  were  paid  out  of  the  pro- 
ceeds of  the  sale.  The  balance  was  insufficient  to  pay  the 
amount  due  under  the  bond.  In  an  action  against  the  defen- 
dant for  the  difference  as  money  paid  to  the  defendant's  use. 

Held — The  hypothecation  of  the  ship  docs  not  render  the 
owner  personally  liable.    Shaivv,  Bartlett ...  ...  ...        86 

Insurance — Total  loss — Abandonment — Freight  paid  by  agent 
of  underwriters^  right  to  set-off  freight  againtft  insurance  on  cargo 
—Practice— Set-off. 

The  defendant  became  an  underwriter  on  a  cargo  of  lumber 
which  became  a  total  loss,  and  an  abandonment  of  such  M'as  ac- 
cepted. At  the  express  request  of  the  underwriters,  and  for 
them,  the  plaintiff  appointed  an  agent  to  rc<alize  the  wrecked 
cargo.    The  agent,  out  of  the  proceeds  of  the  cargo,  appropri- 
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ated  $320  to  satisfy  a  claim  preferred  by  the  master  of  the 
wrecked  ship  for  freight  pro  raia  on  said  cargo.  lu  an  action 
against  the  underwriters  for  the  insurance  it  was  contende<l 
that  the  underwriters  had  the  richt  to  set-off  against  the  plain- 
tiff's claim  the  sum  so  paid  by  the  agent  for  freight. 

Held — No  such  right  of  set-ofF  couhl  be  maintained.  The 
cargo  was  abandoned  and  accepted  by  the  underwriters  ;  the 
original  owner  ceased  ipso  facto  to  have  any  concern  in  it. 
Rendell  d;  Co.  y.  Diider   ...  ...  ...    "         ...  ...       488 

Salvage —A  ward — Apportionment. 

A  sealing  schooner  of  fifty-seven  touR,  with  a  crew  of  twenty- 
four  men,  while  on  her  way  to  prosecute  a  sealing  voyage,  fell 
in  with  a  sailing  vessel  on  the  south  coast  of  Newfoundland, 
abandoned,  drifting  about  in  a  string  of  ice,  about  sixty  mites 
from  land,  and  successfully  brought  her  into  port  after  five 
days,  with  much  labor.  The  value  of  the  property  salverl  was 
$5,800.  In  a  suit  instituted  for  salvage  the  Court  awarded  a 
sum  amounting  to  four-sevenths  of  the  appraised  value  and 
directed  that  the  award  be  apportioned  amongst  the  owner  and 
master  and  crew  of  the  salvmg  schooner  upon  the  principle 
upon  which  the  proceeds  of  the  sealing  voyage  would  be  uis- 
tributed,  with  the  exception  that  the  men  who  went  on  board 
the  wreck  and  navigated  her  to  port,  having  incurred  greater 
risk  than  the  rest  of  the  crew,  should  receive  from  the  crew's 
whole  salvage,  $20  to  the  mate  and  each  of  the  men  $10,  in 
addition  to  their  other  shares.     The  Caroline  Brown.,.  ...      477 

Salvage —Award — Apportionment — Appropriation  by  talving 
irew  of  property  salved — Costs — Joint  service — Two  sets  of  salvors. 

A  sealing  schooner  of  one  hundred  tons  with  a  crew  of  fifty 
men  while  prosecuting  a  sealing  voyage,  fell  in  with  a  sailing 
vessel  of  one  hundred  tons,  on  the  north-east  coast  of  New- 
foundland, abandoned,  tossing  about  in  the  trough  of  the  sea, 
about  eighty  miles  from  St.  John's.  A  portion  of  the  crew  of 
the  sealing  schooner,  with  great  toil  and  considerable  risk  of 
life,  succeeded  in  hoarding  her  and  navigating  her  to  port  after 
five  days,  having  experienced  very  tempestuous  weather  on  the 
voyage.  The  value  of  the  property  salved  was  appraised  at 
$13,897.  In  a  suit  instituted  for  salvage  the  Court  awarded  a 
sum  of  $4,000,  and  directed  that  the  award  be  apportioned 
amongst  the  owner,  master  and  crew  of  the  salvinff  schooner 
upon  the  principle  upon  which  the  proceeds  of  the  sealing 
voyage  would  be  distributed,  with  the  exception  that  the  men 
who  went  on  board  the  wreck  and  navigated  her  to  port, 
having  incurred  greater  risk  than  the  rest  of  the  crew,  should 
receive  from  the  crew's  whole  share  of  salvage,  as  follows  : 
$30  tu  the  sealer  in  charge  of  the  salving  crew  and  $20  to  each 
of  the  others. 
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A  charge  of  wrougfuUy  appropriating  to  their  own  use  a 
quantity  of  ships'  stores  having  been  made  against  the  salvors, 
the  Court  ordere(i  that  the  extra  sums  awarded  thein  be  not 
paid  until  they  had  cleared  themselves  of  the  charge. 

When  a  joint  salvage  service  has  been  performed  and  the 
salvors  engage  separate  proctors  the  Court  will  only  allow  costs 
against  the  resi>ondent3  for  one  Bet  of  salvors.     The  Clara      ...       480 

Sealing  voyage — Dtsertion  and  abandonnvent  of  voyage  by  por- 
tion of  crew — Right  of  deserters  to  participate  in  stibsequeTit  earn- 
ings of  vojfage — Expenditure  by  crew  for  labor  sculping  a  whale, 
liability  of  otojier  of  vessel  to  contribute. 

The  plaintiff  was  one  of  a  crew  of  seventeen  men  on  board 
a  small  schooner  engaged  in  the  prosecution  of  a  sealing  voyage 
from  the  first  day  cf  March.  Having  become  jammed  in  the 
ice  and  drifting  into  Bay  St.  Qeorge  in  Newfoundland,  nine  of 
the  crew,  with  the  assent  of  the  master,  left  the  vessel,  aban- 
doned the  voyage  and  proceeded  to  their  homes.  Some  few 
days  after  the  vessel,  being  released  from  the  ice  jam,  fell  in 
with  a  dead  whale  afloat  on  the  water,  which  was  towed  into 
port,  sculped,  barrelled  and  conveyed  to  St.  John's,  and  sold 
for  ^670  to  the  defendant.  It  was  admitted  that  the  defendant 
(the  owner  oi  the  schooner)  was  entitled  to  half  the  proceeds 
of  the  whale  ;  but  it  was  contended  by  the  defemiant,  on  the 
part  of  the  crew  who  had  abandoned  the  voyage,  that  they 
also  were  entitled  to  participate  in  the  profits  of  the  whale, 
and  that  the  plaintiff  was  not  entitled  to  one-ninth  of  one-half 
as  claimed  by  him  ;  and  further,  that  a  sum  of  $40,  paid  for 
sculping  the  whale,  being  labor  which  the  crew  were  able  and 
l)Ound  to  perform,  should  be  charged  altogether  to  their  share. 

Held — That  the  members  of  the  crew  who  left  the  vessel  and 
abandoned  the  voyage  were  not  entitled  to  participate  in  her 
subsequent  earnings. 

Held— The  work  of  sculping  the  whale  being  work  with 
which  the  crew  were  not  acauainted,  and  the  owner  of  the 
vessel  having  participated  in  tnc  profits  of  the  work  for  which 
the  940  was  paid,  the  latter  must  be  held  liable  for  half  of  the 
expenditure.     Hopkins  v.  Boeder  ...  ...  ...  ..,       486 

Shipment  of  goods — Stoppage  in  transitu— Bills  of  exchange 
for  cargo  accepted — Insolvency  of  vendee,  what  is. 

When  goods  are  consigned  on  credit  by  one  merchant  to 
another,  and  whilst  on  their  way  and  befoie  they  arc  delivered 
the  consignee  becomes  insolvent,  the  consign jr  by  law  is  per- 
mitted to  resume  possession  of  the  goods  or  what  is  called 
stoppage  in  transitu, 

Al3 
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The  fact  of  bills  uf  exchange  having  been  drawn  and  ac- 
cepted for  the  price  of  the  cargo  is  no  bar  to  the  right  of 
stoppage. 

Even  where  goods  are  sold  on  credit  and  part  payment  niatle 
the  consignor  will  be  entitled  to  stop  them  if  the  consignee  be 
shewn  to  be  insolvent  even  before  the  credit  has  expired. 

A  declaration  of  insolvency  i*)  not  necessary  to  enable  the 
consignor  to  avail  of  the  right  of  stoppage.  It  is  sufficient  to 
show  that  at  the  time  the  goods  were  stopped  the  consignees 
were  un«ler  a  general  inability  to  pay  their  debt«.  Barnes  v. 
Lopez  ...  ...  ...  ...  ...  ...         89 

Merchants'  dipping  Ad— Transfer  of  ships —Represetitatives 
of  deceased  owners  joining  in  transfer — Attachment  of  ship  for 
equitable  interest. 

Under  tlie  Merchants'  Shipping  Act,  1854,  the  ownei-s  of  a 
Fhip  named  in  the  register  are  to  be  the  only  owners  recog- 
nized by  law,  and  the  representatives  of  deceased  owners  are 
not  allowed  to  appear  on  such  register  or  to  join  with  the  sur- 
vivors in  any  bill  of  sale. 

A  party  with  an  equitable  interest  in  a  ship  cannot  take  the 
corpus  of  the  ship  by  attachment  out  of  the  ]X)S6e88ion  of  the 
legal  owner  to  satisfy  the  interest.     Goodfellow  v.  Talbot         ...      512 

Wreck  and  Salvage  Act,  23  Ftc,  cap,  5 — Jurisdiction  of  com- 
missiwier. 

A  wreck  commisffiouer  under  23  Vic,  cap.  5,  has  no  jurisdic- 
tion over  property  found  and  taken  at  sea  outside  the  three 
mile  limit,     menton  v.  BirktH     ...  ...  ...  ...         81 

STATUTE  OF  LIMITATIONS— 

Debt — Specific  payment,  effect  of^-Non-suit — Rule  niti. 

In  order  to  take  a  case  out  of  the  operation  of  the  Statute  of 
Limitations  by  a  pait  payment,  it  must  appear  that  the  pay- 
ment was  ma^e  on  account  of  the  debt  for  which  the  action  is 
brought,  and  th^t  it  was  made  as  part  payment  of  a  greater 
debt.     Neioman  et  al  y.  Blackburn,  A dmr.  ...  ...  ...       249 

STOPPAGE  IN  TRANSITU.    See  Shipping. 
STRANDED.    See  Insurance. 

TENANT,  INSOLVENCY  OF.    Sec  Landlord  and  Tenant. 
TESTAMENTARY  CAPACITY.    See  Will. 


INDEX,  XXXVII 

TESTATOR,  INTENTION  OF.    See  Will.  Page 

TIME  POLICY.    See  Insurance. 

TITLE,  QUESTION  OF,  HOW  PLEADED.    See  Practice. 
TRAVELLING  EXPENSES.     See  Costs. 

TRESPASS - 

Assault  and  battery — Puhlic  officer — Public  office — fVhen  a 
plairUiff  inay  he  nonsuited. 

A  went  to  the  office  of  B,  who  held  a  certain  public  office,  to 
renuest  that  a  license  to  search  for  minerals  might  be  granted 
to  him.  B  refused  t'j  atten<l  to  him  ;  angry  words  passed  be- 
tween them,  and  B  told  A  to  leave  his  office  ;  this  A  refused 
to  do  and  remained  insisting  on  obtaining  a  satisfactory  answer. 
Upon  this  B  laid  his  hands  on  A  to  remove  him,  and  subse- 
quently sent  for  a  police  officer,  when  A  left.  In  an  action  for 
damages  for  assault  and  battery— 

Held — B  was  lawfully  in  possession  of  his  office,  and  A 
wrongfully  remained  after  being  requested  to  leave,  and  the 
assault  was  committed  for  the  purpose  of  expelling  him.— 
There  is  no  analogy  between  a  common  inn  and  a  public  office. 

In  no  case  can  a  plaintiff  be  non-suited  against  his  will,  but 
the  objection  must  be  stated  at  the  trial ;  the  reservation  of  the 
objection  on  a  motion  for  non-suit  implies  a  consent  to  a  sub- 
sequent non-suit  should  the  Court  be  of  opinion  it  ought  to 
have  been  had  at  the  trial.     Mitchell  v.  Warren       ...  ...       276 

Conversion  of  goods— Police  officer — Costs. 

The  Court  refused  to  allow  a  successful  defendant  costs  when 
the  action  was  against  a  police  officer  in  an  action  for  the  con- 
version of  goods.     Nether  all  V.  Mitchell      ...  ...  ...       167 

Xegligence — Master  of  tug — Injury  to  pier — Master  of  ship  pay- 
ing damage — Right  to  recover  from  wrongdoer. 

Where  the  captain  of  a  tug  wrongfully  took  a  ship  from  a 
place  of  safety  and  left  her  in  a  dangerous  situation  whereby 
nhe  injured  a  neighboring  pier,  the  owner  of  the  ship  without 
any  consult«ition  with  the  captain  of  the  tug,  compens^ited  the 
I»ier  owner  for  the  injury  tlone.  A  jury  found  a  verdict  against 
the  master  of  the  tug  for  damages  to  the  vessel  and  for  the 
amount  paid  to  the  owner  of  the  pier.  On  a  rule  rim  to  set 
aside  the  verdict  for  the  latter  amount. 

Held — By  ])aying  for  the  injury  to  the  pier  without  consult- 
ing the  Ciiptain  of  the  tug  the  owner  of  the  ship  acted  without 
authority  and  could  not,  therefore,  under  the  well-known  rule 
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of  law  which  precludes  a  volunteer  from  recovering  over  the 
debt  of  another  paid  without  request  of  such  other  and  without 
any  legal  obligation  on  his  part,  recover  from  the  master  of  the 
tug  the  amount  mistakenly  paid  by  him.     Martell  v.  IfniUteji..      800 

TROVER— 

Fishing  craft—  Omiership — Possession. 

In  order  to  succeed  in  an  action  of  trover  the  plaintiff  must 
have  the  immediate  right  of  possession  in  the  article  wrong- 
fully converted,     hxkpeiiv.  Stevenson  ...  ...  ...       220 

Seals  panned  on  ice-fields  —  Reducing  into  possession  —  Aban- 
donment—Recovery—Gift of  seals  fanned  on  ice-fields  not  reduced 
into  possession —Practice — New  tnal. 

In  an  action  of  tiovor  brought  to  recover  the  value  of  eight 
hundred  seals  allesed  to  have  been  wrongfully  taken  at  the  seal 
fishery,  it  appeared  that  the  plaintiff  had  found  a  qiuintity  of 
seals  panned  and  flageed  by  one  White,  who  had  abandonc<l 
them  himself,  but  haa  sent  a  message  to  the  defendant  that  he 
might  take  the  seals  so  left  on  the  ice.  The  defendant  pro- 
ceeiied  to  the  Iccality  where  the  seals  were  and  found  that  the 
plaintiff  ha<l  taken  some  of  them  on  board  his  vessel,  had 
counted  others  of  the  patch,  and  was  in  the  act  of  taking  on 
l)oard  his  vessel  the  remainder,  his  crew  then  being  in  charge. 
The  defendani  then  took  charge  of  the  remainder  of  the  Rcaln 
and  had  them  conveyed  on  board  his  own  vessel,  and  refused 
to  permit  the  plaintiff  to  participate  iu  the  same.  In  an  action 
by  the  plaintiff  for  the  seals  so  taken  the  jury  found  for  the 
[daintitf  ;  on  a  rule  nisi  to  set  aside  the  verdict. 

Held — Making  the  rule  absolute  (Hayward,  J.,  differing),— 
there  was  a  valid  gift  from  White  to  the  defendant  such  a» 
would  cause  a  legal  transfer  of  property  ;  and  further,  it  was  in 
the  power  of  White  to  transfer  jiroperty  floating  on  the  sea 
which  he  had  himself  the  power  to  secure. 

Held — The  principle  of  constructive  possession  of  the  whole 
by  reason  of  possession  of  a  part  does  not  apply  iu  the  case  of 
Heals  situated  as  thc.<^e  were,  in  relation  to  nurc  tinders  who 
were  not  killers.     Doyle  v,  liartlett  ...  ...  ...       445 

Seals  panned  on  the  ice-fields— Reducing  into  possession — Aban- 
don nun  t— Recovery— Salvage — New  trial — Misdirection, 

In  an  action  for  trover  brought  to  recover  the  value  of  one 
thousand  seals,  alleged  to  have  been  wrongfully  taken  at  the 
seal  fishery,  it  appeared  that  the  plaintiffs  crew,  having  kille^l 
Ijirge  nuantities  of  seals,  sculped,  panncil,  ami  flagged  the  s;ime, 
soiiie  being  cut  open  and  others  left  round.     Owing  to  th? 
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ehiftiDg  of  the  ice,  the  seals  thus  seemed  were  carried  away 
from  where  the  plaintifTa  vessel  hiy  and  brought  near  that  of 
the  defendant,  whose  crew  took  the  seals  sought  to  be  recovered 
on  board. 

The  jury  found  for  the  plaintiff. 

On  a  rule  nisi  for  a  new  trial  it  was  contended  that  the  jury 
were  misdirected  in  that  the  judge  should  have  told  the  jury 
that  if  the  plaintiffs  crew  had  no  present  power  to  recover  the 
seals,  their  right  of  property  in  them  had  been  lost. 

//(gW— (Robinson,  J.,  differing).  By  killing  the  seals  and  re- 
ducing them  into  possession  by  sculping,  panning  and  flagging, 
the  plaintiffs,  through  their  crew,  had  obtained  an  absolute 
property  in  them  which  could  not  be  diverted  without  their 
consent.  Nor  is  it  necessary  to  secure  and  continue  the  pos- 
session originally  obtained  by  taking  the  seals  on  board,  all 
that  is  required  for  the  acquisitiim  of  an  absolute  property  in 
animals  feron  naiurw  are  killing  and  seizing.  Killing  without 
seizing,  that  is,  taking  possession,  would  not  avail  to  establish 
property.     Cliftetal   Kane  d  al  ...  ...  ...       327 

TRUST— 

Establishment  of  alleyed  trust — Husband  and  icife  living  a2)art 
Death  of  wifr,  intestate — Interest  ofhuslnind  in  iinfe^s  estate. 

The  deceased  for  several  years  before  her  death  was  separa- 
ted and  lived  apari:  frcmi  her  )iu«band  with  her  only  surviv- 
ing child.  During  the  separation  the  husband  contributed 
n«>thing  towards  the  support  of  the  wife  and  child.  The  child, 
a  son,  lived  with  his  mother,  and  from  time  to  time  paid  in  his 
wages  to  her.  Decease<l  at  the  time  of  her  death  had  accumu- 
lated about  91,000.  A  suit  was  taken  against  the  adminis- 
trator of  deceased  by  the  son  who  claimed  the  whole  fund,  in 
that  it  was  given  by  him  to  his  mother  in  trust  for  his  use,  and 
rm  the  other  hand  it  was  claimed  by  the  husband  of  deceased 
as  her  earnings  to  which  he  was  entitled  jure  niariti. 

Held — The  monies  of  intestate  were  partly  monies  received 
by  her  in  trust  for  the  use  uf  her  son  and  partly  monies  earned 
hy  her  and  a<ldeit  to  monies  given  her  by  her  husband  and  son 
and  as  such  must  be  equal Iv  divided  amongst  husband  an<l  son. 
mUbhy  v.  Ji^albank        ...  '  28(5 

TRUSTEE,  ERRONEOUS  PAYxMENT  BY.    See  Insolvency. 

TRUSTEES'  COMMISSION.    See  Insolvency. 

TRUSTEE,  SUFKICIENT  AVERMENT  OF  OFFICIAL, 
UHARACTKK  OF.    See  Practice, 
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UNDUE  INFLUENCE.     See  Will.  Pagb 

UNDUE  PREFERENCE  TO  CREDITOR    See  Insolvency  and 
Bill  of  Sale. 

UNSEAWORTHINESS.    See  Insurance  and  Practice. 

USAGE  OF  TRADE  IN  CUSTOM  BONDS.     See  Bond. 

VENDOR  AND  PURCHASER— 

Transfer  of  yrojteriy  necessary  to  confer  ownership — Attachment 
by  third  }xirty. 

A  quantity  of  ?uals  o\viie<l  by  ji  i)aity  resitUn^  at  St.  JulienV, 
on  the  so-called  French  Sliore,  were  shinpeil  to  a  merchant  at 
St.  John's*,  accompanied  by  a  letter  uhich  stated  that  the  owner 
"sends  his  winter's  fat  to  him  by  James  McGi-ath."  The  ship- 
per at  the  time  was  indebted  to  the  merchant  Before  the 
seals  were  delivered  they  were  attached  by  a  third  party  and 
by  the  sheriff. 

Held — The  seals  had  not  vested  in  the  merchant ;  and  he 
would  not  have  been  bound  to  bear  the  loss  if  they  had  been 
lost  on  the  voyage.  They  had  not  been  purchase<l,  had  not 
been  shipped  by  liis  order,  and  he  had  not  pledged  himself  to 
accept  the  same.     McLoughlan  v.  Kough  ...  ...       205 

VERDICT.     See  Practice. 
WAGES  OF  SEAMEN.     See  Shipping. 
WARRANT.    S^e  Practice. 
WARRANTY.    See  Insurance. 
WATER  COMPANY- 
WAY— 

Negligence — Board  of  fVorks,  diUies  of— Streets,  repairs  of— 
Injury  to  person — Liability. 

Where  the  declaration  stated  "that  the  defendant  (the  Chair- 
man of  the  Board  of  Works)  in  repairing,  extending,  ami 
widening  Gower  street,  had  negligently  left  or  cau8e<l  to  be  left 
a  certain  stick  in  or  upon  the  said  highway,  or  abutting  upon 
the  same,  whereby,  &c.,  &c. 

Held — That  the  declaration  was  bail  for  not  showing  any 
facts  creating  a  duty  upon  the  defendant,  or  averring  that  de- 
fendant had  any  knowledge  or  notice  of  the  existence  of  the 
stuni)),  or  the  poir^ession  or  control  over  any  funds  to  enable 
him  to  reniove  it.     Cadwell  v.  jyarrm        ,,,  ,,,  .,,       \7Q 
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WILL—  Page 

Condruciiofi  of  ^Absolute  heiiueai  —  Mere  poxoer  to  appoint — 
Intention  of  testator. 

Under  his  last  will  and  testament  the  testator  made  the  fol- 
lowing bequest :  *'  And  my  further  will  and  desire  is  that  at 
the  death  of  my  said  wife,  £60  sterling  shall  be  at  her  disposal 
by  will  or  otlierwise  to  such  person  or  persons  as  she  will  think 
proper."  The  executors  of  the  wife  claimed  this  sum  as  an  ab- 
solute bequest,  not  to  be  paid  till  after  her  death  ;  whilst  tlie 
executor  of  the  testator  contended  it  was  a  mere  power  to  the 
wife  to  appoint  by  will  or  otherwise  that  sum  to  be  paid  to 
such  person  as  she  would  think  proper,  and  she  having  omit- 
ted to  make  an  appointment  her  representatives  had  no  title 
to  it. 

Held — That  the  words  amount  to  an  absolute  bequest,  and 
create  an  absolute  int4irest  in  the  testator's  assets  to  the  extent 
of  £60  to  his  wife  oi  her  representative?.  Mandevillc  et  al  v. 
Pinsent  ...  ...         19 

ConUr^ution  of —Words  :  "  The  remainder  to  be  divided  between 
the  parties  " — Inoperative  mil  as  evidence  of  a  collateral  fact. 

Where  the  testator's  will,  after  naming  several  legatees  for 
certain  sj)ecified  legacies,  concluded  with  the  following  resi- 
duary clau.«e  :  "  The  remainder  to  be  divided  between  tin? 
parties." 

^cW— (Hoyles,  C.  J.,  differing) — The  words  do  not  mean  the 
next  of  kin,  but  the  parties  named  just  before  in  the  will.  The 
article  "  the  "  has  a  restrictive  operation. 

An  inoperative  will  is  evidence  as  an  admission  under  the 
hand  of  the  testator  to  confirm  or  contradict  testimony  of  an 
indepeuclent  transaction  of  his.     Poiver  et  al  v.  Menchinton     ...       262 

Construction  of— Contingent  estate — Absolute  estate. 

Where  the  testator's  will  contained  the  following  clause  : 
"  In  case  either  of  my  children  should  die  unmarried  or  mar- 
ried without  lawful  issue,  the  jiroperty  and  money  I  leave  to 
such  child  is  to  descend  to  his  surviving  brother,  or  his  issue, 
an<l  in  the  event  of  both  my  sons  dying  without  issue,  the  pro- 
perty shall  go  to  my  wife  during  her  lifetime,  and  at  her  de- 
cease descend  to  my  nephew,  Henry  Percy  Roberts,  or  his 
heirs  ;"  one  of  the  sons  having  died  before  he  attained  the  age 
of  twenty-one,  the  nephew  claimed  an  interest  in  the  estate 
contingent  on  his  surviving  cousin  dying  without  issue. 

Held — That  the  words  of  the  will  confer  on  the  surviving 
son  a  present  absolute  estate,  divested  of  any  condition,  limi- 
tation or  remainder.     Brown  et  a/,  Exrs.  Roberts  v.  Roberts      ...        83 
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